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sub-agent—Indian Contract Act (IX of 18 JSS), Secs • 191, 199, ^ 

A suit for account is not maintainable by the owner against a tehsildar who was 
appointed by a Receiver to his estate. . 

The tehsildar (defendant is a sub-agent under the Receiver whiVmay be 
regarded as the agent of the principal (plaintiff) and as sub-agent h£is liable 
to render aooounts to the Receiver and not to the principal. Jotindra 

Narain Acharja Chowdhury »- Rajendra Kisbore Da* ... 
Accounting— Mortgaged property, purchase of, by prior add puisne mort¬ 
gagees—Tenants settled by prior mortgagee, right of, Bee Redemption, 
right of ... — ••• ••• 

Accretion —Terms of holding accreted land. * t 

The person to whose land the accretion is formed is entitled to hold the , 
accreted land on the same terms as that by which the land to which it is an 
accretion Is held. Xiaji.u f> Aknfm Ali Bhuiya * ••• ■ ... Ml 
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Administrator General of Bengal 

Admissibility— Dastah—Registration AH (III of 1S77), Sec. 17 


Accreted land to be held under,iyh.it terms, 8ee Accretion ... ... 

Adjournment of proceedings Sine dies legality of—Settlement, See Criminal 
Procedure Code, Sec. 145 a. ... ••• ••• 

Administration— inist ration bond—Administrator, frtyid of—Sureties neither 
parties to nor cognisant of fraud — Misappropriation—Discovery of fraud — Can¬ 
cellation and fresh grant of Tetters of Administration—Assignment of bond to 
new Administrator—Sureties, liability of. 

A surety to an administration bond is liable under it even though it 
subsequently transpires ttiat the Letters ot Administration were obtained by 
Iraud and are revoked on that ground. Debendra Nath Dutt *• The 

94 

cl. (d)—Non¬ 
occupancy raiyat—Accretion--Bengal Alluvion and Dilution Regulation (XIof 

1825), Sec. 4 cl. (?). 

An unregistered dastak which merely allows the plaintiff to take posses¬ 
sion of the land and to oultivate it, is not a lease for airy term exceeding 
one year, or a lease fronqyear to year or.a lease reserving a yearly rent, 
within the meaning of cl. (d)/if section 17 of the Registration Act, and is, 
therefore, admissible in evidence. Ahmed Bepari « Toki Mahomed — 
Adoption °f pedigree by other. member—Maker not examined—Admissi¬ 
bility, See Pedigree 

Affidavit, if necessary—FaHs stated in judgment. ' 

Per Mookerjee /.—Where the facts in a petition to the High Court appear 
. sufficiently from the judgments of the lower Courts, no affidavit need 
be filed. Mussamut Kariman » A H. Forbes 
Agent and sub.agcut—Receiver appointing tchsildar—Indian Contract Act, 

Sees: 191, 192, See Accounts, suit for .. ... •• • 

Alienation— Junior member—(Irantee's estate, nature of, See Babooana 
grant ... . • ... ... ... 

-of a poition without legal necessity—Consent of the then rever- 
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114 
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sioners, See Hindu Widow 

____ without legal necessity—Consent of next reversioners, having 
limited interest—.Estate, nature of, taken by alienee, See Hindu 


law- 


-Widow ... 

- unauthorised—Duration—Extinction 


of widow's title, See 
Hindow'Vvidow ... ... - ... .. — 

■ I ■ ■ .^voluntary—Forfeiture—Right of * le-entry, See Grant, cons¬ 


truction ot 

Allotments— Draving lots—Civil Procedure Code, Sec. 896, See Partition 
Suit ... ... ... ... '■ ... 

Ancestral land—Father reversionary heir—Evidence, See Onus 

Appeal by plaintiff and defendant—Ejectment, Suit for. non-maintain- i 
ability—Nature of tenancy—Procedure, See Suit ... ... 

■ .- , pendenoy of, in suit for ejectment and mesne profits—Snit for rent 

for period before suit for ejectment, if barred, See Civil Procedure Code, 
Boos. 12 and 18 

■ Judgment not in accordance with award—Civil Procedure Code, See. 


280 

120 

642 

188 

621 

369 

652 


803 


522 . 


Section 622 of the Code of Civil Procedure dess not allow an appeal or 
tbs ground that the judgment is in exoets ot the award but only on the 
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Appeal-- (OnUJ). 

ground that the decree is so. Jtepin Behary Senr-?. Krishna Behfry 

Sen ... ’ •. *** 475 ° 

Application to refer to arbitration, if to be made by 811 patties to suit, S*a o 
°Civil Pfbcedure Oo^e, Sec. 506 » ... ... ... ... 

Arbitration, referen op to—Diff^fence of'opinion, no : provision for—Cl Til 

Procedure Code, 8ec. 609, See Award ... ... ••• ••* 4 ^ 

Arms, conducting search for—Judicial duty —Judicial Oftjy'oni Protection 

Act, Pec. 1^ House Search ... ... ^ ... ... 75 * 

Assessment—Jhum cultivation—Settled estate, limits of, See Regulation 

111 of ISM ... ... ... ... ’ ... r. 436 

Attorney—Appearance for both parties—Appearanoc for plaintiff in the 
name of firm—^ole partner—Appearance for defendant in personal 
capacity—Improper behaviour, See Contempt of Court ... ... 1C5 

Auction - purchase C iu execution of decree against transferee of occupancy 
holding, »f representative— Decree for rent against recorded tenant, See ' 

Civil ProcedurocCode, See 214 .. ... 327 

Award—Judgment not in accordance—Civil Procedure Code, Sec 6.2, S , 

Appeal ... ... ... ... ... ••• 475 

---— Unanimous—Arbitration reference to—Difference of opinion, no provision 

for—‘Civil Procedure Code , See. 500 — Validity. 

When the arbitrators have given an'unanimous award, the award is not 
a nullity because no provision has been made in the order of referent© for a 
contingency that has never arisen, viz, that the arbitrators ^migbi have 
differed. Bepin Behary Sen «*. Krishna Behary Sen ••• * ’ *76, 

Ayautnka Stridhan— Daughter’s son if preferable heir to rival wife’s son 
*•—Dayablmga. verses 32 and 33 and ‘of the rival wife’ interpolation^ 

See Hindu LaV—ShcbaitslAp ... fk . . * ... 269 

Babooana grant of ancestral property — Grantee's estate , nature of — Custom—Burden 
of proof — Parthian—Babooana grant , nature of. ^ 

Per curiam —Landed property acquired by a grand-father and distributed among 
his sons docs not by such gift bccom<fcthcir self-acquired property*so as to enable them 
to dispose of it to the prejudice of the grandsons. 

A Babooana gi^nt of ancestral property by the owner of an Impartible estate to 
enure for the benefit not only of a junior member of the family but of his male 
descendants in the direct line does not loose i*e ancestral character by the grant. It 
does not become sclf-ao'iuired proper tyrin the hands of the grantee or his direct male 
descendants. Hence the other members of the family have the rights 7n it yhich they 
cajj claim under the Mitalsshara law, tint Is, the right to restrain alienation except in 
cases of legal necessity and the right to claim partition : and the^original grantee has 
no power to dispose of property by Will. 

The custom which operates in the case of the Raj itself does not apply to A 
Babooana grant without the requisite proof which is neceasiry in such cases The 
burden of proof lies upon the person seeking to establish the particular custom and 
to take this out of the ordinary category of Hindu family property. > 

*Ptr Brett —A Babooana grant is made to a junior m&dDcr of the 
family and to his descendants in the male line for their maintenance ’ The 
grant Is not of a portion of landed property to pay off a bertaln ♦ fixed sum * 
of mo^ey which the grantee is entitled to claim on account of his mainten* 
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Babooana grant -( Cowtd.) 

•nee from the Baja, bnt it is a grant for the maintenance of the grantee and 
r hie male descendants ao long as there are any. Laliteswar Singh r. 

Bhabeawar Singh ... ... ... ... ° 124 

-, meaning of, See Babooana grjnt... *124 

‘ Beneficial Owner’ if entitled to apply, See Civil Procedure Code, 

§ec. 810A ... ... ... ... ... .'. 80 s 

Bengal Alluvion and Deluvion Regulation, Beo. 4 (l)—Accretion to 

.• holding, See Non-occupancy raiyat ... ... ... 637,638,641 

Bengal Ceaa Act, See. 41—Contract in contravention of—Landlord anil tenure.holder —. 

* Bilmokhta*—Perpetual moharari lease, construction of — Ce.es. imposition of addi¬ 
tional — Liability — Deed, construction of, rule of — Contracts, construction of, rule of. 
It is open to the zemindar and the tenure-holder to contract themselves out of the 
— provisions of section 41 of the Bengal Cess Act. 

' The word 1 Bilmokhta ’ means, according to agreement, stipulated, fixed, or 
consolidated.' „ 

Under a perpetual mokarari lease a tenure-holder stipulated O to pay Rs. 1,586 as 
the total amount of rent inclusive of abwabs and cesses during the whole period of 
the continuance of the tenancy. It contained the following word “ yeh Sab Samil ust 
pundrah sao panchasi rupea men hai * btlmyhhta :' 

Held, that the tenant undertook to pay the whole of the cesses which were levied 
at the time of confront, inclusive of the Bhare payable by him under the statute as also 
the share the burden of which would otherwise ha. - to be borne by the landlord 
himself. If any.additional cess is imposed or if the nmouqt of cess is increased, the 
-incidence of the new buyden regulated according to the statute. 

' When an exemption is claimed from statutory liability, the contract under 1 which 
exemption is olaimed, must be strifctly construed against the olaimant and it must 
appear frosn its terms, beyond the possibility of any dispute, that the parties intended 
to vary the liability as imposed byelje statute. The rule is specially applicable where 
exemption is claimed from exaotion imposed by the State 

Tfco construction to be placed on a deed ought to be such as vt ill render it reason¬ 
able rather than unreasonable and will make it just to buth the parties rather than 
unjust to one of them. - ^ 

In the construction of contracts, Courts may look not only to the 
language employed but to the subjeot-raatter and the surrounding circum¬ 
stances; and may avail themselves of the same light 'which the parties 
1 possessed whqp the oontract was made 1 ; but this may be done only with a 
view to interpret the contract and not to contradicHt. Mohanuad Sabay 

- c. Saidunnesaa Bibi ... ... ... 525 

Bengal Municipal, Aot Sees. 400, 40S, 409— Officers who should inspect bastes or 
submit report—Oeneral Committee, power of — Sub-Committee's poioer to sanction 
. amendment of the original plan — Road, deflection of—Scheme to effect necessary 
improvement — Notice — Owners, duty of. 

Under section 406 of the Calcutta Municipal Aot, an inspection of the bustee in 
whioh the premises belonging to .the‘petitioner are situate, was made and a standard 
plan was prepared on«s. report of a Medioal Officer, an officer of the Corporation and 
•n Engineer who was not an offioer. 

Odd, that the plan was not bad In law. The section does not require that 
Engineer ehould be a permanent Municipal Offioer. 


-.-- 
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Bengal Municipal Act—CWrf) 

Under section <08 of tile Calcutta llunicipal^Tct a notice was served upon all the 
owners of land of a issfee. One of the owners objected to a certain proposed road in 
the standard plan going in a certain direction, on which the Sub-coranfittoo decided 
that the road be deflbctrd and the standard plan thus modified was approved by the 
Gencral^Committee. The petitioner was then served with a notice under section 408 
to carry out the improvenunts according to the standard plan so modified, but was 
prosecuted for non-coruplianoo. • 

Held, tfiat the petitioner was not entitled to a frcs|j notice with regard to the 
defleotion of the road in order to urge her objections to the deficetion before tho 
General Committee. 

The law contemplates that all persons interested will bo present beforo the Sub¬ 
committee and will present not merely their own object ions to the aohemo but alpp_ 

any objection whioh they may have to any modification of Uie shemoon tho objections 
raised by others. • • # 

It IS not impossible that the deflection of the road tiiifv be an improvement on the 
originnl plan, but that in itself is not suflieient under the law to invalidate the proceed* 
ini's of the General Committee if tiie whole scheme wine one calculated.to effect a 
ncoessary improvement in the land covered by the bfl.t ee 

The Calcutta Munioipnl A"t givcf the General Committee full discretion to 
proceed either under section (Oil ut under section 409. 

The Sub-cominittee has pjjwer under tiie Calcutta Municipal Act to 
sanction any amendment of the oiiguial plan even though it la? merely to 
avoid espouse and not for the put pose of imploring tiie biutrr. 8 rim&tl . 

Atarmani Dasi '• The Corporation of Calcutta . . . 597 

r--, Scr a t—Engineer—Otliccr—Standard plan, Sec 

Bengal Municipal A^t, Secs 400, 40fl, 109 ... . 1507 

The Bengal, N- W P and Assam Civil Courts Act &•<•». 15. 22 c ! )~Traiufer 

of appeal to Additional District Judge. 

Under sections 0 ami 21? (2) of Act XII of 18^7, the Dibtiiet Judge lias** 
jurisdiction to transfer to the AfMition.il District .Judge any suit or appeal 
transferred by him originally to a Subordinate .Judge ami then withdrawn. 

Pandit Rakhal Chandra Tewari r. The Secretary of State (or India 
*in Council .. ... . . ... .. v 

Bengal Tenancy Act Chap. X— linear4 of rights—Alteration of fiitries—It eg ular i 
Hint, maintainability of—Speci/A procedure — Seen . 100, 108. 

No regular suit can be m untamed for the alteration and correction • of 
entries in a record of rifthts. The special procedure in section^ IOC. 108 of * 

the Bengal Tenancy Act must be followed. Jogendra Nath Boy r. 

Krfthna Pramada Dasi ... . . ... 822 

-—-, Sec 5 (5)—Area exceeding 100 bighag— Presumption, 

orebuttable, See Ejectment, suit for ... ... ... 533 

-, Sec. 22— 4 Or otherwise 'j-Ejusdem generin—Mortgage lien , , 

• if subsists. m # • 

The wordl • or otherwise ’ in section 22 of the Bengal Tenancy Aot, must be 
construed 1 Ejusdem generisf and do not include the ca«b of a bolding reverting to the 
landlord on the failure of tbe tenant’s heirs. 
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In such a case, the lien of a mortgagee to whom the tenant had mort- 
4&ged the bolding, does not subsist. Muktakeshi Dasi v. Palin Beltary 0 
. Singh ••• c ••• — — 824 

Bengal Tenancy Aot, Sec. SS—Sub division of holding—RigtUs of purchaser —* 
Landlord's title not questioned. r 

Where the landlord’s rights are not questioned and ho does not appear in 
the suit, a transferee of a sha#3 of a holding may maintain a suit against per¬ 
sons who claim under an inferior title, even though .they may set up a re- 
cognition by the landlord. (Jour Kaibarta «■ Srimati Tarajan Bibi 161 

. .—, See. 120—Proprietor’s private land—Absence of ' 

evidence of khas possession—Area exceeding UK) bighas—Presumption, 

_ rebuttable, See Ejectment, suit for ... ... ... .. 533 

1 . . .., Sec, 153—Second appeal—Plea that plaintiff was not 

owner during the whole of the period the rent claimed—Amount of rent annually 
payable. * • 

In a suit for rent, tfio defendant pleaded that the plaintiff was ’not, during the 
whole of thq period for winch the rent was claimed, the owner of all the lands included 
in the tenancy, as his interest in a*portion had been sold at a sale under the Public 
Demands Reoovery Act: " 

Held, that a decision of the question thus raised was a question relating 
to the amount of rent annually payable, and an nppeal lay against the decree 
under Sec, 153 of the Bengal Tenancy Act. Sasi Bhusan Rudra v, 

.Beni Madhab Samanta ... ... 519 

‘ ^ilmdkhta ’ meaning of,*See Ifengal (Jess Act, See 41 ... ... 523 

Barden of proof—Plaintiff alleging .defendant a tenant-at-will, See Eject- 

men^ suit for ... ... ... ... ... ... 610 

. - t —Qustom, See Baboo^na giant ... ... ... 124 

. . .. ■ —Kabuliat unfairly obtained. See Undue influence ... 135 

Bmtee improvement—Notice—Objection—General Committee—Su()-Com- 

mlttce, See Bengal Municipal Act, Secs 400, 406, 409 .. ... 607 

Central Provinces land Revenue Act, Sect .4 (S«), 152—Gochur and common 

lands — Oaontui , a proprietor—Eject ment, suit /or. 

Goohur lands cannot be classed in the same category as common la^ds. 

A Gaontia of a Government village in the Sambalpore District is a pro¬ 
prietor and is eptitled to bring an action'in ejectment. Pnrkhit Panda 

i\ Ananda Gaontia ... ... 'lie 

Central Provinces Tenancy Act. Seo. 2t 10,—Holding of a survey 

number, See Entry v ... ... ... ... ... n(, 

----, Sec. 4fi, Sub-Sco 3—Sub-lease by a 

non-ocoupanoy ryat. See Ejectment ... ... ... j 5(5 

1 Certificated guardian—Appointment of another as next friend by Court 

—Irregularity, See Civil Prifcedure Code, Secs 440, 443 ... ... i 31 

COM, additional, imposition of—Perpetual mokaran lease—Liability to be 

regulated by Statute, Are Bengal Cess Act, Sec 41 ... ... 625 

Charter Aot, Sec. 15—Civil Procedure Code, Seo. 622—Ken* Recovery 

Aot, §ec. 153—Revision where appeal lies, See High Court ... 43 

Civil Court’s jurisdiction when ousted, See Jurisdiction ... 116 
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Qivil Procedure Code, if exhaustive, See Judgment, lost of 

-, &*?#, 22 and 13 — Ilft-judicata — Rent, tvti fot—ilesns # 

^profits, suit for . • 

• A pprc^aaed a tenure at a sale for arrears of rent, ami some time after, served a 
notice upon B, an under tenure-holder*under section 167 of the Bengal Tenancy Act. 

A thenaued to eject B and t<? recover mesno profits. The Court made a decree Cor 
ejectment and allowed mesne profits from the date of the service of notioe under section 
167. B preferred an appeal. During its pendency, A suVd B for rent for the period 
between tht date of his purchase aifd the date of the sera ice of notice : 

m field , (1) that the suit was not barred under section 12 of the Civil Procedure 
Code ; 

(2) that the suit waa not barred under section IS, Civil Procedure Code, 
as A could not join claims for rent and mesne profits in the previous suit. % _ 

Naffar Chander Pal Chowdhury Mnnshi Mahomed Kayun ... - 303 

- —Src 13. Expl. ft. — Matter* — Subject matter nntd not be game — 

V n» 

Pent Suit—Expartr decree. 

A sued B for rent fora certain period and obtained an exparte decree which was 
executed. A then sued B for rent for a subsequent period ; B took as defence that he 
was entitled to credit for sums winch he alleged hod been paid before the first suit 
was brought, and credit for which ought to have been allowed in that suit. 

Held , that this defence was not open to B as he might and ought to have taken 
it in »he former suit. 

Explanation II to section 13 of the Code of Civil Procedure docs not lay 
down that the issue and the subject matter of the two suits must bo 
the same but that the matter directly‘and substantially at. issue 
# must have been directly and substantially • at issue in the previous 
fhiit. It is not necessary that the subject matter of the two suits should 
be the same and that the mittcr of the subsequent should»hav6 been 
hoard or have been finally decided by a competent Court In the former 
."it Jamadat* Singh r Serajuddin Ahammad Chowdhry •>, 8a 

■-, See 44(a), leare under — Waiter. 

Section 44''a) of the Civil Procedure <Vxle substantially follows one of 
the rules (O XVIII, r 2) of the Supreme Court in England and wasdntended 
for the protectian of the defendant. The defendant may by his conduct 
waive the benefit of that rule, gatish Chandra Mullick r. Ashruffadln 

° Ahmad ... a ... 19J 

-- gee 5nature and verification of plavqf. 

A plaint signed by the Collector and a pleader, who 1* not the Qovern- 

• ment pleader but wh<5 generally acts for Government, but verified by thPj 
Collector and the Government pleader, is properly signed and verified on be¬ 
half of the Secretary of State, even though It wan signed and presented at a 
Sub-division, where the Government p’eader does not ordinarily practise. 

Pandit Bakhal Chandra Tewari r. The Secretary of State for Tndia 

in Council ... ... 84 . 

..., Sect. 59, 63, I3S — Document * when Aj it filed—Second appeal— 

Erroneakt extreite of ditcretion — Civil Procedure Code, Sec. 6S4., 

It is not obligatory on the plaintiffs, unless they are called upon to do %o, to pro¬ 
duce documents which are not such as ought to have been produced in Court when 
the plaint waa preened. 


ft* 
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Civil Procedure Code— (Contd.) o o 

# It is for the Ckfurt of first instance to decide Whether the documents which ought 

to have been mentioned in the original list, or ought to have been produoed earlfer, 
were not so pfoduced for good and' sufficient reasons^ • 

Section 138 of the Code of Civil Procedure,was enacted to prevent fraud by the 
late proefbotion of suspicious documents, and not to shut out formal evidence beyond 
suspicion such as certified copies of public documents or records of judicial proceed¬ 
ings. . • 

When a subordinate Court has refused in the brroneous exercise of its 
discretion to receive documentary evidence whioh ought to have been 
accepted, the High Court has power to interfere under section 584 of the 
Civil Procedure Code. Talewar Sing »• Bhagwan Bass ... ... 147 

^55 -, See. 80—Service if notice , if proper—Service on the outer-door 

ofjhe office. • 

Affixing a nc^ice to the outer-doer of the office in whioh the person to 
whom tho notice was addressed works ns an employee, is not a good service 
under section 80 of the Code of Civil Procedure Annada Krishna Dey 

• r. Jogendra Nath "Dey .. ... 204 

-, Sec*, JOS , '591—tin Ir discharged by High Court—District 

Judge—Power to re-open question—Order setting aside erparte decree — Appeal, if 
open to attach in- Petition to High Court. ' 

An co-parte decree was set aside under section 10.8 pf the Code of Civil Procedure 
by the Munsiff. A rifle to set aside this order was discharged by the High Court. 
Subsequently on appeal fnm the final deoree, the District Judge set it aside on the 
graitnd tltht the order under section 108 Was not proper. 

Held, the District Judge had no jurisdiction to consider the propriety of the order, 
after the disoljnrge of the rule by the High Court. 

Ht-Idfurther ':—Wrwas not open to Jhe plaintiff to challenge the validity 
of the order in an appeal against the final decree. Section 591 of the Code 
of Civil P(pccdure, has no applicition to such a case. Mussamut Kaiiman 

t « A H-Forbes ... ... 308 

— —- -■ —— , Seo. 138, object of—Formal evidence, See Civil 

Procedure Code, Secs. 59,63, 138 ... ... ... ... 147 

—. ... Seo. 244 — Iiepresentatire — Auction-purchaser at sale in execu¬ 

tion of decree against transferee of occupancy holding—Decree against recorded 

• tenant. 0 

The purchaser £t an auction held in execution a decree against the 
unregistered transferee of an occupancy holding is a ‘ representative’ of the 
. reoorded jfenant within the meaning of section 244, Civil Procedure Code, 
and ii entitled to apply for the. setting aside of a sale in execution of a rent 
decree against the recorded tenant, on the ground of fraud. Haradhan 

Rakshit r- Qriah Chandra Mukherji ... s 3?7 

. .t-, Sections ‘244 , 280—Mortgage decree — Section 244, applicabkity 

of. . 

Per Mookerjee Section 244 of the Civil Procedrue Code has no ap¬ 
plication to a oasq where the jndgment.debtor tries to set aside the effect of 
of the deoepe itself. In Jtse ease of a mortgage decree, the decree itself 
directs the sale of the property and if objection is taken that the property 
Cannot be sold because it belonged not to the judgmfent-debfor but to a * 
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party who iu stranger to the* suit, the propriety of*the deoree ia oalled in 
queetien. A qaeatioa ot this deaoriptioa ruuat be triedjln a regular auit aad 
no^in the execution prooeedinga which are baaed ou the aaaumption that the! 
decree ia a good and valid decree. Shib Laklhan Bhakat *. Srimati 

• * Taranyini Paul ... ... * 80 

- — ■ '■ -, Sec. 310A—Beneficial owner, if entitled to apply—'Person 

whose property hoe been sold' • 

A beneficial owner is entitled to apply under section SI(U for the setting 
aside of a sale in execution of a decree for money against the benamidar. 

He ia a person whose property has been sold under the decree. Babur&m 

M a nd a r r. Ram Sahai Sahoo ... ... 306 

- - —. ., Sec. 376—Trustee applying to alter judgment so as 

to defeat his own action—Breach of trust—Compromise .not bona fide # 

and not lawful ... ... ... «... ... # ... 330 

- f Sec. 396—Allotments—Drawing loti, See Partition 

suit ... * ... ... ... ... ... 621 

- t Sections 440, 44J— Representation of minor plaintiff- f Leaee of 

Court—Certificated guardian not appointed — Compromise—Court to decide if for 
benefit of minors. @ 

Where the mother of a minor is allowed by the Court to act for her son, it is a fair 
inference that she was appointed guardian by the Court, evci though there is no 
formal order in the record, so appointing her. • 

Where the Court acta in contravention of Section 443, Cifil Procedure Code and 
overlooking the claims of the certificated guardian appoint/ somebody else gu&diai^ 
of Jhe minor, it is a mere irregularity. • 

^Even though there be no order which states in so many terms, that the 
Court has considered the compromise and held it tt^bc for the belief}^ of *thc 
minor, it must be assumed, in the absence of evidence to the contrary, that 
the Court did its dgty in the matter Midn&por6 Zemin dari Co* Ld. 

Gobinda Mahto ... ... * 31 

-, See. 461, objecC*of—Joint brother, cannot be sureties 

one of another—Mitakshara family, See Managing member of j^int Ulndu ( 
family •... ... ... ... ... • ... 286 

. 1 ~ — — - -, See. 462 — Court't duty in granting leave—Compromise— 

Certificated guardian if to take permission of Judge—Guardian %nd Wards Act 
( vill of 1890J, See. 29—/lecm'g—Suit to set aside decree, if ma 1 Trainable—Fraud 
— Valuation — Jurisdiction. • 

A compromise of a suit is notone of the acts contemplated In section 29. of tb# 
Guardian and Wafds ^ct ; hence a certificated guardian can compromise a suit 
without obtaining the sanction of tbe District Judge. The statutory provision for 
safe-ggarding tbe interests of minors in suits is contained in section 4§2 of the 
Code %f Civil Procedure. * . 

The Court In sanctioning a compromise on behalf of an infant under section 468 
of the Code of Ciril Procedure, should record the fact tbg application was made 
to it by tbe neit friend or guardian, that tbe terms of tbe compromise were const, 
dered by it, and should in terms state that tbe question whether the compromise 
wae for tl)e benefit of the infant was considered. Prom the mere foot that the Court 
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passed the de<dee in accordance with tjie compromise, it can not be interred that 
any of those steps preiiminary^nd necessary to the making of the decree hi*l been 
taken by fbe Court. . ' • 

Where a decree is passed on adjudication, no seperate suit lies to set aside the 
decree except on the ground of fraud, but where it is passed simply upon* a compro¬ 
mise, a suit lies upon grounds other than that of fraud. 

, Where the minors were defendants represented by their mother and guardian, in 
the original suit as also in the review petition, and the application for review was dis¬ 
charged with the express direction that the applicant’s proper remedy was by way 
of suit and not by way of review, a suit by the minors through a new next friend, 
their mother and former guardian ad litem being impleaded as a defendant, lies 
• to set aside the decree on grounds other than that of fraud. 

• Where the plaintiffs*valued their claim in the Munsiff’s Court at Rs. 500, 
and isgue was^ taken on^ the point, (which if decided in favour of the 
defendant would haye ousted the Munsiff’s jurisdiction), but nc^, evidence 
was adduced there was no waiver of jurisdiction and the High Court can 
interfere* on second appeal. Biku Halwai t. Mohesh Halwai ••• 260 

-, Seo. 462—Leave of Court , if to be express- Presumption- 

Compromise decree token to be set aside. 

In order that a Compromise may be binding upon a minor, the leave of the Court 
must be express, and further it must be arrived at upon the exercise of judicial 
discretion as to fhe propriety of the compromise in the interests of the minor. 

* Wjierc a decree was °passefl without any judicial enquiry or finding aa to whether 
c the compromise was for the benefit of the minor, although a formal order of Sanction 
to file the compromise petition was given to an Official of the Court who acted as 
the minor's guardian ad litem : *■ 

IIeld % that the decree was inoperative. 

When the Ctfurt permits a compromise, it must be presunud in the absence of 
evidence to the contrary that it gave due consideration to the matter. 

Although in appeal a decree made upon a compromise in a suit in which j 

a minor was a party would be held to be invalid as against a minor, it 
could n&t, after it^had become final and been actedupon.be »set aside, 
unless Jt were shown to be prejudicial to the minor. Krishna Pershad » 

Roy v. Romesn Chunder H&ndol ... 274 

. Sect, 462,624, 629 — Ilecir'c\ order on , if can be questioned in 
appeal from final decree—Guardian of itiinor applying to refer to arbitration — 
L$ate or consent of Court if necessary. 

Under section 629 of the Code of Civil Procedure, it open to the appellant 
0 O& the appeal from the final decree, to take objection to the order passed on the 
application for review. 

A Jrdge (not being a Judge of the High Court, other than a Judge 
who delivered the judgment, has no jurisdiction to grant an application 
for review on the -ground that no leave or consent of the Court under 
aeotion 462 of the Code of Civil Procedure had been given to the guardian 
md litee i to refer the matter in dispute between the parties to the suit to 
•lUtmtion. Anuria Krishna Dejr *• Jogvndr* Hath Dty »* 
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-, See. ioe — Ap/Aicationjif to be made by til parti ft to emit. , 

8/btble —Socb leave or consent of the Coart to tie application by all 
the partiessto yefer thg matter to aijdtration is not necessary under section 
4S3 of the Code of Civil Prooedure. Anwod* Krishna Dey e. Jogendra 

• ’ Hath Dey ... ... * 294 

- . .., Sec. SOS—Arbitration, reference to—Difference of 

opinion, no provision for, See Award .. ... * ... ... 4T5 , 

— .5-, Sec. 52 S —Judgment not in accord etioe with award, 

8e% Appeal ... _ ... .. ... 47S 

-, Sec. 56 3 — Remand—Preliminary point, what it—Liability for 

eompentation—Amount of damaget 

Where by reason of the decision on one or more of the issues recorded in the oases 
there has been no necessity for the consideration of the other issues, the suit was 
dismissed on a preliminary point The appellate CSurt finding that ( tlw issues consi¬ 
dered were wrongly dooidpd and the suit wrongly dismissed, grounded the case for 
the disposal of the suit after consideration of the remaining issues : 

Held, the suit was properly remanded under section^502. * • 

There were two questions in the case fit., tho liability of the defendant to com 
pensate the plaintiffs, and the amount of damages. The Court of first instance held 
the plaintiffs were not entitled to damagps and dismissed tho sui( on this preliminary 
point. On appeal, the Court of appeal held the plaintiff was entitled to damages and 
remanded the suit for ascertainment of damages : 

Held, the remand was proper. Salim Sheikh r. H%zir Khfcn ••• . 1B9 « 

* s 

_, Sec. 684—Discretion, erroneous exercise of—Docu- 

Vmntary evidenoe, See Civil Prooedure Code, Secs. 59, 63. 138 ... 147 

_-•_, Sec.» 694—Order setting aside ex parte decree, vall» 

dity of, if can be questioned in appeal from fhial decree, See Ctvil Pro- 
eedure'Code, Secs. 108, 591 ... •#. ... ... 308 

—— -, See. 505 — Final—Remand order—Dec it ion of ittus governing 

the eate—Leave to appeal to priry ^Council. * 

The purchaser of a putni, which was sold for its own arrears^ sued the defendants 
for kbit possession on the ground that they were trespassers after annulment of their 
incumbranees by notices duly issued under section 107 of the Bengal Tenancy Aet. Tho 
Court of first instance dismissed the suit on*the ground that the plaintiffs failed to 
prove that the notices were dt4y % issued and served. The nppella^ Court took the 
opposite view, holding that the notices had been properly served and remanded the 
eate for the trial of other fssues : * 

. » 

Held, that though tfee order purported to be only an order of remand, 

yet as tbs appellate Court reversed the decision of the first Court upon an , 

issue pbicb governed the whole case, the decree of the ay pc! late Court is a * 
final decree within the meaning of section 596 of the Code of Civil • 

Procedure. Rajabala Debi v. Buffer Cbunder fal Chowdhtvry and 
Atu t n da . Oopa^Oouaia r. Halter Chunder Fil Chowdhury.* ... 168 

-Bee. 622—Charter Act, Sec. 16—Bent Beoovery Act, 

8 eo. 153—Revision where appeal lies, See High Court •' ... ... • 43 

—^ ..- ' -. See. 6Z2-j-Reference by Collector to Civil Court— 
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Jurisdiction of High Conrt,, See Land Registration Act, Secs. 42, 48, 
82,65 , ... ... r 


-———-, Sec. 622—Other remedy open—High Court's powei 

of interference, See Land Registration Act*, Sees. 42,48, 82, 55 „. 

Common carriers Act— Notioe of snit when to be given, 8ee Steamship' 
Company .. f ... 

* Common Law, right of member to inspeot books of the Corporation, See 
Corporation ... *■ .. ... ... ... 

Compromise! Court’s duty in ‘sanctioning—Minor, a party, See Civil Pro-* 
cedure Code, Sec 462 .. ., „ _ 

" ■ . • Minor, benefit of—Conrt not stating the facts, See Civil 

' Procedure Code, Secs. 440, 443 

* -- •—■***. petition of, affecting immovable property exceeding Rs. 100 

in vslue—Criminal proceedings, withdrawal of—Order not incorpora¬ 
ting terms of petition, Sec Evidence, admissibility of 

— —-by trustee, not bona fide —Trustee giving np rights under 

decree—Breach of trust, See Trustee, suit by 

— Minor—Certificated guardian.—Sanction of District Judge 
if necessary, See Civil Procedure Code, Sec. 482 

' ! ^ binding on minor—Formal' order—“ Benefit of minor” 

no judicial enquiry as to, See Civil Procedure Code,'Sec. 462 
~ » w hen binding on minor—Leave of Court to be express— 

‘ Judicial discretion, See ,!Civil Prooedure Code, Sec. 462 
Consideration— Avoiding legal proceedings. See Reversioners 


245 

• 

245 

192 

103 

o 

266 

31 

90 

230 

266 

274 

274 

458 


Constable, special, appointment of, when to be made, See Police Act, 

Secs. IV, J9 ... ... _ ... 6fi 

-, special—Refusal to serve—Prosecution—Riot or disturbance of 

the public peace—Ordinary police force, sufficient—Procedure, See Police * 

Act, Secs. 17, J8 ... ... ... e6 

Contempt Of Court Improper behaviour—Appearance for both parties — Attorney— 
Firm—Sole partner. 

An attorney who in the name of a firm of which he was the sole partner appeared 
on behalf pf the plaintiff, also appeared in his own personal capacity for the defen¬ 
dants. 




Held, that he was guilty of contempt ot Cpnrt and of improper 
behaviour, and must be suspended. In the matter of Lawrence Wilson .. 165 

Contentious suit— Mortgage suit—Suit for sale on mortgage, See Lis~ 

ptndem ... — .. ... .. is 3 

Contingent right, declaration of, suit for, if maintainable—Specific Belief Act 
(i of 1877), settio* 4S. 


Per curiam —A person cannot sue for a declaration of bis legal right 
unless he has an existing right, anfi a mere contingent right which may 
never ripen into an ° Actual existing right is not sufficient to ground an 
action for a declaration that the defendant has no right of succession to the 
property.' JJamarendra CRandra Sob Barman Bara Thaknr *. 

Birendra Ktshorr Bob Barman ... 


1 
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Contr*ct—Contravention of seotion 41 of Ocm Act—Landlord and lennre- 
holder, 8*e Bengal Ce*s Act, 8 eo. 41. ... < m a ... 

---, expiry of term* of—ifaater. option of, become Impossible— 

* Magistrate's jurisdiction, See The Workman's Breach of Contraot Aot, 

Sec* S, S ... •... ... ... ... 3 J 2 

-*—, construction of, rule* of, Sr* Bengal Cess Act, See. 41 ... 525 

Contract Act. Secs. 196, 199— Hindu widow and reversioner*—Agency, Srr 

Ratification ... ... ... ... * ... ... 453 , 

Convenience, balance of—Trial wftti and of assessor* And trial by jury, 

tiff Transfer of ease ... ... .r. ... 59 

Corporation —Member of the Cor/mrotion—Common Low 1 ight of the member to 
import book* of the Corporation— Presidency Ranks Art (XI of J870)—Ranh of 
Romhay— Shareholder—Suit by shareholder against the Rank to enforce inspection 
of the register of shareholders—Allegations of irregularities in the management of 
the Ranh , ta the election of its board of directors ? in adranring money to directors— 
Object of inspection to communicate with other shareholders—Xafure of the suit— 
Issue of the writ of Standamus, principles of, regulating the—The right under 
Statute—The same at Common lotto— Absolute right ttf inspection—Qualified or 
limited right of inspection. * 

*• On tho application of a member tTie King's Bench Dirlsion will, in general 
grant a rule fora limited inspection of the document* of the corporation, if It be 
*hown that such inspection is # requisite with reference cither to an notion then 
instituted or at least to some specific dispute or question depending in which the 
applicant is interested ; but, even in this case, the inspection,will ixi granted to such 
an extent only as may be necesairy for the particular occasion. The rule was tofmerlj 
sojnetimes laid down broadly, and the language naonlied to the Court in one or two 
oaScs might almost lead to the inference that members of a corporation hpre an 
absolute right, whenever tlfey ftiink fit, to inspect all 'papers belonfripg do* the aggre¬ 
gate body. But any suoli doctrine is nmv exploded ; and the privilege of inspection 
is now confined eases where the member of the corporation has in view some 
definite right or object of his own, and to those documents which would n 11 to 
illnstratc such right or object " Taylor on Reidenee, Volume 2 • par, 1405, approved 
®and followed. 

In cases in this country the above principle applies where * tlierc is no 
Btatute conferring upon the members of a corporation a right to inspect, , 
copy or take extraots from the register of if* shareholders or any other^doou- , 

ment belonging to it. The Bank ofBombay r. Suleman Somji ... 103 

Co-Sharer landlord collecting his share of rent separately, It constitutes 

• separate tenancy. SeeVutm, purchaser of share of ,A ... 554 

• * 

— —— . mortgaging other co-sharer’s property—Other co-sharer’s 

remedy—Co-sharer redeeming mortgage. See Declaration, right to _ 135 

-•-sning for share of rent—Decree, nature of—JSale, effect of, Sees 

Atni, purchaser of share of ... ... ... 554 

Costs —Mortgage decree—Decree for costs, if part of —Other properties—Transfer af 
f’roperty dej <IV of 1882), See. 00. » • * 

A decree for costs is a part of the mortgage decree and in execution of 
snob decree, the mortgaged properties must first be sold and only if such • 
sale does not satisfy the whole decree, can the other properties of the mort 
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118 
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gagor be proceeded with in the manner, laid down in section 90 of the 
Transfer of Property Act. Rajkfemar Singh ®- Sheo Narain Sha 
Court, dutif of — Parties, right* of- — Plaint, filing ojT. „ 

The Civil Courts must adjucate on the,rights of the parties as they 
existed*wben the plaint was filed and not on any title subsequently derived. 

Pnrkhit Panda r. Ananda Gaontia .. 

. — Pending proceeding-ACriminal Procedure Code, Secs. 94, 105, 166, 

See House Search c ... • ... 

Court’s duty in sanctioning compromise—Minor, a party, 8ee Civil Proce¬ 
dure Code, Sec. 462 — ... ... ... ... 266 

Court-fee — Declaration, suit for, that a decree was fraudulent—Further relief — 
Specific Relief Act, Sec, 42 Proviso—Plaint originally correctly framed—Unfounded 
objection —1 Yithdrauial.of prayer for consequential relief—Dismissal of suit—Second 
appeal — Plaint, amendment of and restoration to original form 

° O « 

It is necessary tor tjje plaintiff to ask not only for a declaration that a decree 
obtained against him was fraudulent but also for a consequential relief, viz., either 
to have tho fraudulent dccrCe set aside or to have a perpetual injunction granted to 
restrain the decree-holder from executing it. 

A suit for a declaration that a decree obtained against the plaintiff was fraudulent, 
with a consequential relief, should ordinarily be valued at the amount for which the 
decree sought to be set aside was obtained. „ 

Where the plaint was originally correctly framed, but ,by reason of an 
unfounded objection as h> deficiency of Court fees taken by the defendant, 
the plaintiff withdrew his prayer for consequential relief, which resulted in 
the dismissal of the suit on the ground of its not being maintainable, the 
High Court jn second appeal allowed the plaint to be amended and restored 
to its original fdrm.v Thakur Prosai aha* Shnmboo Narain v. Punkal 

Singh 

Criminal Procedure Code, 8 ec. 94—Accused called upon to produce in¬ 
criminating document, liability of, See Indian Penal Code, Seo. 176 
. .. -" —r-, Secs. 94, 106,165—Court—Pending proceeding, 
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See House Searoh 


, section 107—Fo Evidence—Party 


agreeing to 

down—Order without jurisdiction. 

No person can he bound down under section 107-or the Criminal Proce¬ 
dure Code without any evidence being recorded that he is about to commit a 
breach of the peace,"even though he may agree to be bound down. 

Ram Chandra Haidar r. The Emperor 


76 

be bound 


68 


—~s -, Secs. 107, 443—Security for keeping peace—European 

British subject — Magistrate , u>A<> may enquire. 

The expression •• inquire into or try any charge” in section 443 of the Code of 
Criminal Procedure applies to proceedings under section 107 of the Code. 

The party against Whom proceedings under section 107 of the Code of 
Criminal Procedure are instituted, is in the position of an accused person. 

Shorn 1*1 Chowdhnry «. Mr. R P. Hopcroft 
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. . , 8ee, 132—Security for good behaviour—' Unfit '— Discrs-, 

(ton of Mag ietrate. • 

• The ‘pnfijnesa' oJ A surety nnder section 122, Criminal Prooedure Code, is not 

limited to peouniary unfitness. . 

The question as to whether a particular'person is ' fit'or not is (or the * 
Magistrate to decide. The matter is left to his discretion, whioh is not 

fettered in any way. In re Jalil ... ... * ... ... 243, 

• s -, See. 145 — Jurisdiction —.Wifire, want of—So written 

element called for—So opportunity to adduce evidence, 

A Magistrate has no jurisdiction to pass an order under section 145 of the 
Criminal Procedure Code without giving notice to the parties, without 
oalling for written statements from them and without giving an opportunity , 

to cite witnesses or to put in documentary evidence. Snjjad Ahmed • 

Chowdhury r. Parbati Charan Eoy • —. 71 

--, ted ton 145—Division of crape — Magistrate, jurisdic¬ 
tion of. * 

A Magistrate has no jurisdiction to oPder a division of the crops on ths 
land, subject inntter of proceedings under section t*4!i, Criminal Procedure 
Code, between the parties. Ram Naraih Sahu Kailash Singh ... 2*2 

.... -, section 145 — Proceedings, adjournment sine die— 

Legality, m 

It is not legal for a Magistrate to adjourn proceeding* under ucotion 145 
• • 
of the Criminal Procedure Cole du? pending settlement *>f the tract 

under ttegulation VII of 1882. Abdul Rauf Mia v Rahamnddi ... • * 84* 

. ., Sec. 437—Further enquiry—Sotice to accused, 

» An order under section 437 of the Criminal Procedure Cole made wijh- . 
out notice to thrf person pfoccSded against is bad. Jjuch notice and iy\ opportu¬ 
nity to slicw cause why tbe order should not be made, oan be given without 
impropriety aftci^uch person lias been arrested and brought before the Court 

Giridhari Harwjtri •>. Emperor ... 73 

■ — 1 1 - ,sectto%52$—Transfer of case by’ District Magistrate— 

Cute remanded by Sessions Judge—Sotice to accused person. 

The District Magistrate has no jurisdiction to transfer a cifse .from tfle 
file of a Subordinate Magistrate to whom it lias been remanded by the, 

Seasions Judge for further enquiry and less so, if he gives no notice to the 
other side. Akhil Dome r. RamaChaadra Vandal ... ... 241 

-With rVawal of—Compromise, affect inglmmqyc- 

. able property exceeding Bs. 100 in value—Petition if to he registered, 

Sec Evidence, fdmissibility of ... ... *... ... * 00 

Crop!, division of, order for—Magistrate's jurisdiction, Bee Criminal Proce* 

dure Code, Sec. 145 ... ... ... ... ... 242 

Cnqfom—Burden of proof. See Babooana grant ... » ... .Z 124 

. Matt—Succession—Nomination—Election, See Mohunth ... 490 

Damage*, amount of—Compensation, liability for. See Civil Procedure 

Code, See.M2 ... ... ... * ’... ... 189 

Dastak giving possession and right to cultivate—Itegistration Act, See., 

17(d), See Admissibility ... ... ... ... ... 588 
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Daughter, nature of estate taken by—Gift to daughter* and their respec¬ 
tive son*—Share of a daughter Sying “ without leaving any male issue 
e surviving ” to go to the surviving daughter and her tons—Share of a 
daughtei*dying leaving sons to go to her son or sons—Intention of the 
testator, exclusion of .daughter’s daughters—Indian Succession? Act, beo. 
82, See Hindu Law, Will ... ... ... ... , 

Day&bhaga—Srikrishua and Raghu Nandana, authorities of Bengal, See 
Stridban ... • ... 

’ Dayabhaga, binding character—Verses 32 ann 33— 1 Of the rival wife’— 
Interpolation, See Hindu law—Sbebaitship ... ... 

Declaration, by a deceased member touohing family reputation or tradi¬ 
tion, See Pedigree 


48 


200 


360 


447 

——.-, right te—Rights in property affected—Subsequent conduct of defaulter. 

* Where one of the shareholders of a property purported to mortgage the whole 
estate. , 

Ileld 'the ot^icr share-holders had a right to the declaration that the 
defendant oould not klienate their share, and this, notwithstanding that 
subsequently to the suit the defaulter had paid off the mortgage debt. 

Sonabh&n Bibi v JSathmal Kerasi ... ... 185 

-by deceased member— JPost Idem motam, See Pedigree ... 447 

Declaratory decree—Setting up Wahf—Defendant failing to establish title. 

In a suit by a purchaser for a declaratory decree where a wahf is set up by 
the defendant who claims the land as the mutwalli but fails to establish his 
title, if the plaintiff! l\as made out a pnma fade title, he is entitled to a 
declaration of his title ana au injunction. Satish Chandra Hullick r. 

Ashruffudin Ahmad ... D »6 

-r*~-No issue os to liability of taluk to enhancement, 

See Regulation,, Bengal Decennia^ Settlement, Sec. 61 ... ... 329 

Decree, conditional, giving possession till a Mohunth is duly installed, 

validity of, See Mohuntli ... ... ... ... , ... 499 

——— -I effect of, setting aside of—Kxeoution, See Civil Procedure Code, 

Seos. 244, 280. ... ... ... , ... ... ... 20 

- , fraudulent—Suit to set aside—Suit for declaration and for conse¬ 
quential relief, See Court too ... ... ... ... 485 

- first Court, if binding pending appeal, See Trustee, suit by ... 230 

—— for costs, part of mortgage decree, See Costs ... ... 152 

~ on coni promise became final and acted 1 upon, if can be set aside— ' 

Minor, prejudicial to, See Civil Procedure Code, Sec. 462 ... ... 274 

—— -, suit to Bet aside—Decree passed on adjudication—Fraud, See Civil 

Procedure Code. Sec 462... ... ... ... ... 266 

——suit to set aside, on grounds other than fraud, maintainability of, See 
• Civil Procedure Code, Seo. 462 ... ... ... ... 266 

" “1 ’ B partition suit, if binding on mortgagee not a party — Estoppel—Mutual ly. 

The judgment and decree in a suit for partition, to which a prior mortgagee is 
not made a party are not binding upon the mortgagee. 

The mortgagee In.’such a ease can not take advantage of any finding 
in the said judgment. The estoppel must be mutual. gurja Proud 
Thakur v, Rajmohan Topedar 
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Deed, construction of, rules of, See Bengal Ceas Ajt, 8ec. 41 ... ... 685 

Defences, alternative, when allowed—Owner ami right of csnentent— M 

plaintiff not allowed to object in appeal. See K&awnent ... ... 880 

BefenceF»'t*rnatir^— Tenant* See possession, suit for ... ... £67 

Direction, land actually acquired not.mentioned in—Proceeding* void— 

Reftffence to Civil Court, Sm Lsnd Acquisition Act ... ... * 39 

Disagreement between Judge and assessor*, See Retrial ... ... 69 

Discretion, erroneous exercise of—Documentary evident#, reception of— ( 

Second appeal, See Civil Procedure Code, Sec*. 69, 68, >88 ... ... 147 

-of Magistrate—Unfitness of surety—Security for good beha¬ 
viour, See Criminal Procedure Code, See. 122 ... ... ... 248 

Document incriminating— Accused, liability of, to produce, See Indian 

Penal Code, See. 176 ... ... ... ... ... 82Q 

Documents, when to be died, See Civil Procedure Code, Secs. 69, 63, 138 ... <147 

Drawer, liability of—Hundi payable at sight—Unconditional acceptance— ^ 

Holder arranging payment with acceptor—Notice of dishonour, omission 

to give, See Negotiable Instruments Act, Secs 30, 39, 86 ... — 163 

Easement—Hoy, tight of—Implied grant—Alterngtire defence! —,Y„ objection—Ao 

prejyfiiee. 


No grant of an easement can be Implied from a defendant using a land for eight 
years without any objection on the part of the plaintiff. * 

Per ilooherjee J —There is no implied reservation of an cajcment in case one 
transfers a part of his land over which he has previously exercised a privilege, in 
favour of the land he retains, unless the burdcp is apparent, continuous and strictly 
necessary for the enjoyment at the land retained. t * 

‘.Implication of grant of easement, upon the severance of a tenement, extends to 
a way which is a*formed of installed road. • * 

It is open to a defendant to set up alternative defences, <t. g. to let up as a defence^ 
that he was the owner ot the property in dispute and if he was not the owner, he had 
a right of easement over it. « 

A plaintiff will not be alio wed ^to raise any objection as tadefendants’ 
setting np alternative defences, at the appellate stage of the salt, when no 
such objection was raised in the Court of first instance and Jt was not 
shown that he was in any way prejudiced. Puinendu N a rain * Roy v. 

Dwijendra Narayi Boy ... ... * 289 

Ejectment, suit foi—Burden of peoaf—Tenure, hereditary character of, abernce of 
word! importing —Presumption— Permanency of holding —,Vutatio% potta contain- 
* ing no words importing permanency of holding, if destroy! permanent tenancy — 
Mutation made itt substitution of heirs—Confirmatory potta. < * 

Where the plaintiff claims to eject the defendants from the land on the ground 
that they am merely tenants-at-will, the onus lies on the defendants to substantiate 
that they have a permanent interest in the land. * 

The absence of words importing the heriditary character of the tenure may be 
snpjfiied by the evidenoe of long and uninterrupted enjoyment, apdtof the deseent of 
the tenure front father to son, where that hereditary character may be' legally 
presumed. 

* • 

In a esse' where the following facta were found, riz , the possession at a uniform 
ent fo^some hundred years, the* property descending from father to son, various 
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Ejectment— (Ctntd.) *° - 

transfers, many of them recognised, by the landlord, the erection of yucca buildings, 
the improvements at much cost, r and all this with the knowledge of the landlord’s 
agents and no attempt to eject or to enhance the r£nt for all those years, the presump¬ 
tion of Jhe permanency of the holding may legally be made. 

A permanent tenancy is not destroyed by the acceptance by a purchaser of the 
holding of a mutation yotta containing no express words importing the permanency of 
•the holding. 

The words “ Mutation is being made in substitution of the heirs of Bhagwan” in 
the mutation yotta mean, that th \ yotta was executed not for the purpose of destroy¬ 
ing the old permanent tenure and creating a tenancy-at-will, but simply with the 
object of effeting a mutation of names in the proprietor’s Bherista. 

* Where a mutation yotta refers to an old yotta, creating a permanent 
holding, for the purpose of showing a proportionate rent and treats the 
taker as the th^n^existing tenant and not creating him a new tenant by 
virtue of that yotta,* th&t yotta is a confirmatory one Ismail Khan 

Mahomed * Nani Gopal Mnkerji ... 613 

** "■ 1 — 1 1 , suit for—Factory fterait—Absence of evidence of kb as possession — Pio- 

yvictor's private, land—Area exceeding n JOO bighas — Presumption, rebuttable — 
Bengal Tenancy Act, Secs. 5(3), 120—Paiyat holding over — Trespasser—Notice to 
quit, if necessary-> Tenancy, determination of. 

Indigo zerait lands, in the absence of evidence to show that the lands were ever 
in the khas possession of the landlord, or their ancestors, do not come within the 
definition of proprietor’s private lands contained in section 120 of the Bengal 
Tenancy Act. 

< The presumption arisng under setion 5 (5) of the Bengal Tenancy Act is 'a 
rebuttable oue l 

A ralyat of atleat 10 years’ standing and now holding over is not a 
trespasser and cannot be ejected until his tenancy has been determined by a 
notice to quit or in some other legal manner. H- B- D&lgilish r. Damodar 
Narain Chowdhury 

---, f suit for, non-maintainability—Nature of tenancy—Appeal by 

plaintiff,and defendant—Procedure, See Suit 
-, suit for—Gaontia, a proprietor, See Central Provinces land 


533 


552 


Revenue Act, Secs. 4(8a), 162 
- :— t Sub-lease, grant of, by 


116 


tenant — Cenfpal Provinces Tenancy Act (XI of 

1898), See. 40'Sub-see. (3). 

Under the Central Provinces Tenancy Act, none but an occupancy tenant 
can be'ejected from hh holding for granting a sub-lease. Sadasib Jhemkir 

*. Jala Gaontia 

English Law Of mortgage, if applicable— Land lord purchasing in execu¬ 
tion of money decree, it, can question transferability, See Occupancy 
. holding ... ... ... ... .. 

* Enquiry into or try any charge'— Security for keeping peace—Kuro- 
• pean British subject ,‘8ee Criminal Procedure Code, Secs. 107, 443 c 
Entry »* settlement record, presumption , evidence—Central Provinces Tenancy Act 
, (XI qf 1898), See. 8(10)—Holding of a survey number. 

•* The entry in the settlement record is not conclusive ; it is only a matter of 

pmompUon. 


156 


29 
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Entry— ICentd.) ^ .. 

The holding of ■ surrey number iu section 2 (10) Explanation II of the _ 

Genftal Provinces Tenancy Act has reference to tha holding when the pro¬ 
ceedings ie> n. Civil ^jourt are initiated, and it cannot avail a person that 
in a subsequent settlement he was recorded as a tenant. Pur kbit Panda 

• <■. Ananda Gaontia ... — ’ 116 

Equity of redemption;"/ one of the mortgagor*, purehaeejif, by mortgagee—Mortgage 
amount, n^ifc for realisation oj—Share of debt to be deducted. 

A mortgagee purchasing the share of ono of his mortgagors is bound to 
give credit for that which his vendor would have been liable to pay and not 
the full value of the shire purchased IIUtty Lall Pal e. Nunda Lall 

Neogy ... ... 92 

Estoppel—Evidcnoe Act, Sec. 113, if exhaustive, See Oocupancy holding ... . 29 

-Mutuality, See Decree .... .. , ... 478 

-— Preriout application barred—.Yolice on judg meat*debtor. * 

A judgment-debtor I is* not estopped from contending that a previous 
application for exeoutton was barred by limitation merely* because notice, 
had been served on him and he did not appear to oobtest the proceedings. 

Umed Ali r. Aldul Karim ••• ... 193 

European British subject -Security ,for keeping peace—Crinjinal Proce¬ 
dure Code,, Sec 443, applicability of—'* Enquiry into or try any chnrge, 

Sir Criminal Prooedure„Code, Secs. 107, 443 ... ... •*, ... 808 

Evidence—Father reversionary heir—Ancestral land,®'* Ogu* ... # 880 

-, recording of, by one Judge and passing of orders by another, ' * 

« validity of, See Sessions Judge .. ... ... ... 89 

--, adniuibilitge of-rCompromme, petition of—Criminal procctklinge * with¬ 
drawal of—Order not incorporating term» of petition. * 

On acoount ofJwine dispute between the parties which resulted in criminal pro¬ 
ceedings, a petition was presented in those proceedings and in oonsequence they 
were withdrawn but no older was yissed incorporating the terms of the petition. 

’ A suit for increased rent was afterwards brought by one of the parties against 
the other on the basis of the petition. - * 

Held : that the petition being unregistered and affecting immovable 
property exceeding Rs. 100 in value, wjis not admissible In evidenoe. 

Biraj Xohini Daai r. Kedar Hath Karmokar " ... 90 

’-* j -4 

Evidence Actt Bee. 32 c). (4)—Dispute, nature of, at tbe time of drawiag 

• up—Admissibility, 8fe Pedigree ... ... „. 447 

——-, Sec. 115, if exhaustive, See Occupancy holding ' ... 29 

Family Settlement! principle of—Arrangement between parties interested 

in tbe property—Validity—Prejudice, See Reversioners ... ... 458 

Findl decree—Remand orde —Decision of issue governing case—Leave 

to appeal to Privy Council, See Civil Procedure Code, See. 695 ... 168 

Forfeiture—Voluntary alienation—Re-entry, right of, See Ono)., boost rue- ■ 

tionof • ... ... ... ... j. ... 188 

Forgery—Receipt tor documents—Dishonestly or fraudulently using as , 
genuine a forged document, See Indian Penal Code, Bee 471 ... 
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Jr»ud— Pleadings—Full partioulay. 

e Per Ryoes f .—It ig inoambent on -a party, be he plaintiff or defendant, 
who aeek* to avoid a oontract on the ground of fraud or undue influence, " 

to give in his pleadings full particulars of the circumstances ojv which he ® 

relies as the basis of bis plea. It is not enough to boldly assert that, fraud 
or the like vitiated the oontract. Baja Promada Bath Rojr Bahadur 

v Kinoo Uollah, alias Kala Mia ... 135 

< Gaontia, a proprietor —lijectment, suit for, See Central Provinces Land 

Revenue Act, Secs. 4 r8A), 152 ... ... ... ... 118 

General Committee—Discretion, See Bengal Municipal Act, Seos. 400 

406,409 ... ... ... .. - ... 607 

Gift to daughters and their respective sons—Share of a daughter dying 
r “ without leaving any male issue surviving 1 ’ to go to the surviving 
daughter and her sons.—Share of a daughter dying leaving sons to go to 
her or<. sons—Intention of the testator, exclusion of daughter’s 

daughters—Nature,, of estate taken by eaoh daughter—Indian Succession 
Act, Sec. 82, 8ee Hindu Law, Will ... ... ‘ ... ... 48 

Gochur lends—Common lands, See Central Provinces Land Revenue Act, 

Seos. 4 (8a), 162 .. _ ... ... 118 

GrMlt —Construction of — Forfeiture—Right of re-entry. 

T granted a miras taluq to his widowed daughter at a rent, for her life and on 
her death, to her adopted son, if she adopted one, for life, and after him to his sons, 
grandsons &c., by light of inheritence, in the male line, but without any power 
o| alienating the property. In oase the grantee adopted no son or her adopted son 
died without any heir in the male line the property was to revert to the grantor or 
his representative. It was also provided that the property could not be attached ,or 
sold fof any debt incurred by the grantee or her adopted son, grandson Ac. In case of 
attachment or ■ sale, it would be void and the property would come into the khas 
possession of the grantor or his representative : 

Bold, the grant did not create an absolute estate in the daughter. At the same 
time the' grantor had no right to re-enter in oase of a voluntary alienation. That 
right was limited to oase of attachment or sale. 

When therefore the grantee made a gift of the property to her adopted son, * 

Held, the gift was Void, but the grantor or his representative oould not 
obtain khas possession of the property Dharani Waota Lahiri Chau- 

dhuri r. Shiba Sundari Debya ... i«8 

Guardian—Mother acting for her son—No fornal order appointing her, - 

See Civil Pro»%iure Code, Secs. 440,443 '... ... ... 34 

-.— • and Wards Act, Sec. 29—Compromise—Minor—Certified guar- 

diaft—Sanction of District Judge, if necessary, See Civil Procedrre Code, 

Sec. 462 ... ... ... ., .. 286 

Hair—Daughter’s and rival wife’s sons—Ayautuka stridhan—Inheritance, 

See Hindu Law—Shebaitship. ... ... ... ... 389 

High Court, pou*r of—Act X of I860, See. 163 —Cirii Procedure Code {Act XIV of 
1889). See. 822—OharUr Act (24 and 26 Viet. O, 104), See. 15—jRetision where 

appeal line. 

The High Cohrt has power, notwithstanding section 158 of Aet X of 1859, to revise 
the order* of lower Coarts where they have not acted correctly according to law under 
•action 888 of tiie rfvil Procedure Code or under section 15 of the Charter Act, 
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High Court— (Conti.) m . 

Where the application is not merely to set aside yho order of a Deputy 
Collector, bnt also the appellate order of a Collector,"tho Court oan properly 
interfere Sunder section 622, Civil Procedure Code. MohtUlt Gobinda 

Banmmy Dt> <•. Lakhun Pari da ... ... , 43 

Hindu law—H idvw, alienation by, tcitbout legal nrvessity— Content of female 
reversioners — Alienee, nature of rotate taken—-Proper pi^pose — Presumption. 

Per eurian. The consent ol a female reversioner to the sale by a Hindu« 
widow withoSt legal necessity docs not bind or affect die reversioner who takes an 
absolute estate. The alioneo gets only the qualified estate of the alienor. 

Such oonsent does not raise a presumption of law that the purpose for 
which it was made was proper. Bepin Behari Kundu r. Durga Charan 

Bandopadhaya.. ... 12a 

Hindu Law— Will, construct,on of—Hindu widow—Dedication of pro/ierty to Idol, 
if valid— 11 .Valik,” meaning of— I Vordt, if *imply absolute otqpfrship-y-Limited 
grant, if and wfren ejfecti re—Suit for declaration of property do be debutter. 

The effect of the word •• tnalik " is to oonfer on the donee a heritable and 


and give 


alienable estate * * . 

But the effect of the word “ malik’’ may be modified by tbo context, or in other 
words, in order to cut down the full proprietary rights that tho word Imports, some¬ 
thing must lie found in the context to.qiialify It 

The Court must, in construing a will, look to all the clauses of the Will 
effect to all the olauses, igyonng none ns redundant or contradictory. 

Held on a construction of the Will in the present easy, "that there is 
ample indication in the context to displace tlie presumption of absolute 
ownership implied in the word “ malik" and to justify tho conclusion 
thSt the gift in^favour of the widow must lie out down to something lggg 
than a full proprietary right with power of allegation ; that It is fcfipossible 
to maintain that any absolute devise was made to her, that she took a 
limited estate undpr the Will, that so far as the Will is concerned her powers 
of alienation were confined to the dedication of property for the benefit of 
^the ancestral nfcf, and the alienation of the property in case of necessity ; 
and that the dedication to a new ,d„l she has established or installed is 
invalid and the dedicated property is not debuttcr. Shit) Lakshau 
Bhakat 0 Srimati Tarangini Dasi ... .... 

—— ll ill—Construction, consideration for. 

In construing the Will „f a Jlinflu it is not improper to take into con- 
side ration what are known to be {he ordinary notions and wishes of Hindus 
with respect to the devolution of property. It may be assumed that a Hindu 
generally desires tint an estate, specially an ancestral estate, shaft be retained ’ 
in his family ; and it nftiy be assumed that a Hindu knows that, as a general 
rule, at all events, women do not take absolute estate’s of inheritance whioh 
they jre enabled to alienate Radha Prosad Mullik <> Ranimoni Dauf 48 

-- Skebaitship, inheritance to—Lunatic, right of inheritance'of-Daya- 

}haga, authority of— Dayabhaga, Chap IV, 84c 3 , V. 31,32, S3, spuhoue—Rival 
wife's ton and daughter’s son—8tridhan, ayautuh. " '• ’ 

In the absence of any directions to the contrary in the will, the'rfgbt of inberi. 
tanoe to tbe shebaitship follows the same line as the rlgbl of inheritance to immovable 

property. , 


20 
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Hindu Law—^ ° 

c In Bengal, insan’ty at the time wfien the Inheritance falls in, is sufficient for 
exclusion from the succession, even though the lunacy may not have been congenital ; 
and where the succession to an office is in question, the dutic j attached to whfbh 
require that the holder shall be in full possession of bis senses, lunacy is undoubtedly 
sufficient to disqualify a person from succeeding. 

The text of the Dayat^aga by Jimut Yabana cannot be regarded as in itself an 
' authority absolutely binding without any regard to the fact whether the doctrine pro¬ 
pounded in the text has been accepted as a true exposition of the law and bas been 
sanctioned by usage, and witho'ut any consideration of the question whether s. verse 
retied upon bears on its face the evidence of being spurious and an interpolation. 


Verses 32 and 33 and the words “of the rival wife” in verse 31 in Sec. Ill of 

C 

Ch^p. IV of the Dayabhjiga are interpolations and are spurious. 

The son of £ rival wife is not a c preferential heir to the daughter’s son in the line 
of succession of the ayautuh stridhan property of a Hindu female. 

The destruction of r an image does not destroy the endowment^. Puma 

o Chandra Bysack ®. •Gopal Lai Sett ■ 369 

-- Will—Gift to daughters “ and their respective sons"—Share of a 

daughter dying “ without leaving any ihale issue surviving" to go to the survning 
daughter and her sons—Share of a daughter dying leaving sons to go to her son or 
sons—Intention of the testator , exclusion of daughters' daughters—Nature of estate 
taken hy eash daughter—Indian Succession Act (X ofISGG), Sec. S3. 


« Where the only question raised upon the appeal was as to the nature of the estate 
r .vhich. In tho events which had happened, the tcstatoi’s daughters took under the 
clause of the will of a Hindu inhabitant of Calcutta > , “ I desire and direct my 
executors to make and divide the whole of my estate, both real and persoial, 
unto and between* sny daughters in .equal shares, to whom and their repective sous I 
give, devise and bequeath the same, but should cither of my said daughters die with¬ 
out leaving any male issuo surviving but leaving my other daughter her surviving then 
in suoh oase the surviving daughter and her sons shall be entitled to the share of the 
deceased daughter, or° in the case of the death of either daughter leaving sons, 
the shale of suoh danghter is to be paid to such her son or sons share and share alike. 

Held, that the. intention of the testator was to create in favour of his daughters an 
estate for life with a remainder over to their sons, ami that, in the events that had 
happened, the daughters of the testator wire entitled to the testator’s estate m equal 
shares for life and with benefit of survivorship be*ween themselves. 

Held also, that by tho gift to his daughters “ and their lespeotive sons,” and by 
ths proviso that in tbe event of one of the daughters dying •• without leaving any 
male issue surviving" the share "of the deceased daughter was to go to the surviving 
daughter and her sons, to the exclusion in both cases of female Issue, the testator had 
ctfearly succeeded in showing that bis daughters, whom he incontestably intended 
to benefit, were not to have more than what was generally known to he a woman's 
estate in his property ; and that no language could more clearly show than the 
language of the clause, “ in the case of the death of either daughter leaving sons, the 
share of suoh daughter to be paid to such her sou or sons share and share alike,” that 
the Intention of'tho testator was to exclude his daughters' daughters from the succession, 
to which they would have been entitled under tbe ordinary Hindu Lav*, if their 
mother’s estate had been abeqlute. 
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Hindu Law—(CWd) «> „ 

\Vith reference to the contention that under section 82 of the Indian Succession" 5 
Act (X of 1861) the daughters took an absolute estat? ; , 

* Held* th*t, under the terms (A the will, only a restricted interest was 
intended to pasa to a (tanphter crying without male issue R&dhft PrOftad a 

Kullik r. Banimoni Dassi ... ■■■ 48 

Hindu Widow—Alienation by surrender or by conversion into annuity 

—Consent of reversioners—Transferee, right of, Sec Reversioners ... 468 . 

^ * 0y 

- Alienation of portion of rotate—Content of nert rerersioner — 

\%lidity. 

An alienntion by a widow of a portion of her husband's estate is valid 
if made with the consent of the next reversioner. Tno principle is not res¬ 
tricted to the case of alienation of the whole of the property. Puiin Chandra 5 « 

Handal *•. Balai Mandal ... ' ... ... ”280 

-——- Alienation — lie-marriage—Put chaser, status of—fiereglf oner,remedy oft 

If a trnnsfe%is made by a Hindu Widow for legal necessity and before her re¬ 
marriage, the position of the put chaser from the widow remains unaffected by her 
sulise<iuent marriage. L'nless the transfer was for legal necessity, it ran 11 (ft bind the 
reversionary heir who will be entitled to t(jke the property from the purchaser after 
the death of the nidow or nfter she had foifelted Jicr estate by reason of her re-marringe 
Quaere —Whether on principle nu pnnuthnrired a)donation hy a widow 
ought to be allowed to subsist beyond the extinction of her own title which 
alone could pass toiler transferee. JNityft Madh&V Das r, ’Srinath 

Chandra Chuckerbutty. . *... ... , sis 

-, lease by—Beneficial arrangement—Not prejudical to* the ’ 5 

• reversioners—Conver-ion of interest into annuity—Family settlement, 

principle of, Ijfer Rcverigoners ... ... ... Xl ’ 45 g 

-- - - -Maintenance—tlrant to idolva-Construction of* will— 

Questioning grant, validity. See Will ... ... M1 ... 439 

-— 1 Reversioners—Agency, See Ratification ... ., , 453 

-Residence, restriction as to—Non-compliance—‘Just 

cause,' Sec Will ... * ... ... ... ... 439 

-Maintenance, amount of, if can be limited by will^ 

See Will •... ... ... ... ... » ... 439 

Holding, permanency of—Hereditary character, absence of words fmpor-* 

ting—Presumption, See Ejectment, suitfor ... ... # ... 6 jg > 

-, sub division of—Purah^r, rights of—Landlord's title nqf ques¬ 
tioned, See Bengal Tenancy Act, Sec. 88 * ... ... 18 | 

Home search —Indian Arm* Act (XI of ISIS), section P.5 —(fade of Criminal Pro- 3 
cedure (V of lfiS), tfetions 95, 105, 105—Judicial Officers Protection Act (X VIII of 
1850), section 1. 

The defendant who did not, before causing the .search of the plaintiff's^ house to 
be nfade, first record the grounds of his belief as provided for by section 26 of, the Arms 

Act, could not justify the search under the provisions of the Said act. 

* • • • 

As there vgas no proceeding pending before him, the defendant was not a •' Court’ 

within the meaning of section 04 of the Code of Criminal Procedure, and therefore 
the defendant could not dltect a search to be made in hi* presence under the provisions 
of section 105 of the Cade. 
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Home M&rch—l Contd.) c 

« The searoh having been for the purposes of discovering arms generally, section 

[ 166 of the Cjpde did not apply. ° 

Conducting a search for arms is not an act jjone in discharge of a judicial dutja 
Aot xynx of 1860 (Judicial O(Beers Protection Act) does not apply to such a case. 

Even where a defendant's bona fides in conducting a search is establi¬ 
shed it does not release him from the obligation the law casts upon him as 

• being in supreme control of ^he search party from seeing that the search was 
conducted in a proper and rdhsonable manner. In such a case the damages 
should be substantial and not merely nominal. Br&jendra Kishore Boy ’ 

Chowdhnry«. Clarke ... ... 75 

Hnndi, payable at sight—Unconditional acceptance—Holder arranging 

• * payment with acceptor—Notice of dishonour, omission to give—Drawer, 

liability of, See Negotiable Instruments Act, Secs. 30. 39, 86.. ... 163 

Idol, new, dedication of, if valid, Ste Hindu Law, will ... ... 20 

Impartible estate—Junior members, See Babooana grant ... ... 124 

Incumbrances, suit to avoid—Purchaser from purchaser at revenue sale— 

Putniddr, See Bight to sue ... * ‘ ... ... ... 177 

Indian Arms Act, Sec. 26—Belief, grounds of, recording of, condition 

precedent, See House search ... ... ... ... 76 

Indian Contract Act, Secs 69, CO, S»e Land revenue ... ... 41 

-, Secs. 191, 192—Receiver appointing tehsildar, See 

Accounts, suit foe ... ... ... ... ... lit 

Indian Penal Code,' Pee. til — mating—Common object—Xo expressfinding — 

" X’o question as to common object—Prejudice. 

Where the common object of an unlawful assembly is clearly set out in ^ 

thencharge 'and there is no question in the lower Courts ac to the common 

object so set out, a conviction for roifV.ig with the object set out is good 

even though there might be no express finding as to the common object, if 
the accused has not been in any way prejudiced by the absence of such 
finding. Dasarathi Mahapatra r. Raghu Sahu — ... 69 

_ Secs. 149, 300, exception 4—Sudden fight—Private defence — *■ 

Murder—Unlawful assembly—Common intention—Criminality varies. 

When tho accused’s party pursued the complainants in three boats for a long 
distance and then when they had them,., in their power landed and attacked them 
with spears and 'killed thTce of them, their aotiqp does not come within exception 
4 to section 300'and certainly amounts to murder.- 

There is no right , of private defence against persons who are merely taking 
refuge in the offender's-, land from other persons trying to take their lives. 

Members of an unlawful assembly may have a common object only up 
to a certain point and the criminality of each varies according to the infor¬ 
mation at his command and also to the extent to which he shares the - 
community of object. The effect of section 149 may be different on 
different members ,of the same unlawful assembly. Adil lfnbamad r. 

The Emperor — ... 561 

- * — , See. 149, effect of, on different members—Unlawful 
assembly—Common Intention, See Indian Penal Code, Secs. 149, SOO 
Exception 4 ... ... ... ... 
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Indian Penal Code—( Oentd.) 

* ~ • 

- 5 -, Stc. 17S—Intentionally emitting to produce a docu¬ 
ment —Accused person—Incriminating document—liability to prmluee —^ 

* Crimidhl Proeedssue Code (Act V of ISOS), See 04. 

e 

An acqpsed person cannot «be called upon, under section 04 of th<* • 
Criminal Procedure Code, to produce a document which would incriminato 
himself. His failure to do so is not an offence under sqption 176 of the 
Indian Penal Qp<ie. ifwar Chandra Ahoshal r. The Enjperor ... 32) 

-,-, Sec. 471—Dishonestly or fraudulently using as genuine 

a forged document—Dishonest or fraudulent intention—Deceijit for doen- 
meats actually found — Forgery. 

Aocuscd was charged with haring fraudulent!/ or dishonestly used a 
document which purported to be a receipt granted to him by the manager of 
a Ward’s Estate for certain papers, and which receipt was alleged to bo false. 
Subsequently, somc^of the papers mentioned in the receipt werc # on search 
found in the estate office, while the other papers had not been searched for. 

Held, that these facta were not'sufficient to show tlfat user of the# 
document was fraudulent or dishonest or that the accused had committed 
any offence. 

Held furth*. : If the papers bad actually been deposited in # the office 
and the accused had subsequently ^prepared a false receipt for them, it* would 

not be forgery. Ram Pro*ad Haity r The Emperor ... ... 317 

Indian Succession Act, s >-c 82 —fiift to daughters un i their respective , 

sons—Share of a daughter ilymg “ without’ leaving any male hsua •" . 

» surviving " to go to the surviving daughter an<f her sons—Share of a 

daughter .lyiyg lcaving^sons to go to her son or sons, See Hindu I.aw, wyi • 48 

Injunction—Plaintiff proving pnma facie t—Defendant falling* to 

establish title. See Declaratory decree... ... ... ... I 9 C 

Inspection, nbsollte right of—Qualified or limited right, See Corporation... 103 
Jhum Cultivation, nature of—Permanent Settlement—Assessment See 
40 Hegulatlon III of 1891 ... * .. ... ...* ... 438 

Judge, change of—Kecording of evidence by one and passing orders by, 

another, validity of, See Sessions Judge ••• ... • ... 69 

Judge and Assessors, disagreement between, See Retrial ... ... 69 

Judgment, lest of — De-writing fromsenemory—Civil Procedure Code, ff exhaustive. 

Where a judgment has been l<?st, it is open to the Judge to fc-write 
from memory the subs Wince of it. It cannot be expected th^t the Civil 
Procedure Code wqpld provide for such a contingency. Narsingh Narain • 

* Singh v- Harkhu Singh ... ... 621 

Judicial Officer* Protection Act, Sec. 1—Judicial duty—Conducting 

search for arms, See Honse search ... . . * ... • 76 

Jurisdiction—Distriot Judge, if can question jhe propriety of order 
'setting aside eteparte decree—Rule to set aside tbe order diaqjuftged by • 

High Courf, See Civil Procedure Code, Secs. 108, 691 

— . — , District Judge transferring a case withdrawn from the Ale < 

of Subordinate Judge to bis own Ale and then transferring to that of 
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Jurisdiction— iCentd) c 

Additional Distriot Judge, See The Bengal, N. W. P. and Assam Civil 
Courts Act, 8ecs. 9, 22 

. .. of a Judge other than the Jfidge delivering* judgment, 

ta grant an application for review on ground thatrno leave or consent 
of Court under Sec. 462, had been given, See Civil Procedure Code, 
Sees. 462, 621, 629 s 

order without—Party agreeing to be bound down—No 


evidence, See Criminal Procedure Code, Sec. 107... 

- . .of Magistrate to order division of crops, 

Procedure Code, Seo 146 ... 

-Want of notice- 


See Criminal 


-No written statement 'called for—No 
opportunity to adduce evidence, See Criminal Procedure Code, Sec. 146 

- —— —of Magistrate—Expiry of terms of contract—Master’s 

option became impossible, See The Workman’s Breach of Contract 
Act, Seos. 2, 6 ‘ 

---of Civil Court —Succession la property lying within 


British territory, dispute as to—Hill Tipperah Baj. 

Held, (Doss J. dul/itante). —The appointment of Jubraj by the Raja of 
Tipperah iB an act of State by a Sovereign Prince and the Municipal 
Courts cannot question the validity of that Appointment. Samarendra 
Chandra Deb Barman Bara Thakur v Birendra Kishore Deb 
* ' , Barman ■ • 

*- - --—, question of, when enjtertainable in appeal—Civil Court's 

jurisdiction token ousted . a 

If the question of jurisdiction depends for its determination upon facts 
not found by ^thejower Courts, an appellant cannot ask thfc High C&urt to 
find them ; the appellant must susbtantiate his contention if he can, on the 
facts already found. If he is unable to point to any facts in respect of his 
plea, that plea must fail. 

The ordinary Civsl Courts cannot be ousted of their jurisdiction in the 
absence of an express provision of law to that effect. Pnrkhit Panda «■ 

Ananda Gaontia 

Kabuliyat, execution by several persons—One cannot avoid—All not 
questioning, See Undue influence .: 

-. - Landlord and tenant—Dominating wdl, See Undue influence 

“ Kanya ”, meaning of—Dayabhaga, Chap. IV, Seo. II, para 16, See 
Stridhan ...< ... ... ... ' ... 

Land, transfer of part’ of—Implied reservation of easement—Enjoyment of 
land retained, See Easement 

——. using for eight years—Grant of easement—Implication, See Kaae- 
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242 


71 


312 


116 

135 

136 

200 


289 


meat ... ‘... 

Land Acquisition Aot — Declaration—Land actually acquired not mentioned — De¬ 
ference to Civil' Court. 

When land actually taken up by Government is different'from 
that mentioned in the declaration issued under the Land Acquision Act, the 
proceedings of the Colleotor are void and there can be no valid reference to 
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Land Acquisition Act— (Contd.) # 

the ^ivii Court. Oajendrn Saha r Tht Secretary of State for • 

India ^n Council .» 39 

Landlord* and tenant—Alternative defence by tenant, Use Possession, suit 

toT — ••• ... •- ... ... ... , M7 

—-and tenure-holder—Contract in contravention of section 41 

of Cess act, Bengal Cess Act, Sec. 41 ... ... ^ 625 

Landlord's recognition, nature of—Transfer of non-transferable occupanoy • 

holding, See Occupancy holding, noil-transferable bequest of ... 261 

Land* Registration Act, sections 3 ( to ), VS — Redhnue-free property — Resumption 
under Jleyul.it,on XXXVIIof 1703. 

The mere fact that the area of the land is over 100 biglias and that it 
was capable of being resumed by Government under Regulation XXXVII of • 

1793 is not sufficient to make it revenue-free property within fhe meaning of * 

section 78 of the I-un.l Registration Act. Ratanman,i Devi e. t Bina • 

s . Nath Chatter]ee — nas 

. . . . .., Sere. JO, JS, 63, 66—Registration of name, Collector's 

power to order—Conflicting claims—Reference to Ciril Court what to state — Posses¬ 
sion — Widow in jmseession in lieu of flower — Reference, irregular aiul contrary to 
Law—High Court's pifwer of recision—Cieil Procedure Code (XIV of 1SS8), 
Sec. 623—Other remedy open to aggfieced party. , 

Before n Collector can order Bie name of ail applicant to be registered under the 
I-an.l Registration Act os proprietor of an estate or of any interest thc/ejn, ho must satisfy 
himself that the possession exists or that the alleged succession »r transfer has takeq 
place and that thc'appllcant has acquired possession in accordanoc with" such ’suocest 
siOn or transfer but not otherwise The determination of the question of possession 
alone is sufficient when th^ap^lioant claims to have assumed charge as joiqt proprietor 
on behalf of his co-sharers or ns manager. When, the applicant claisrm td bo proprietor 
by succession or transfer, the Collector has to satisfy himself that the succession or 
transfer has takfli place and that the applicant is in possession accordingly. In this 
latter case, the applicant cannot succeed unless both the elements arc established. 

^ If there is a dispute as to the jfbssession, succession or acquisition by transfer, 
by the applicant, of the extent of interest in respect of which he has applied to bo 
registered, the Collector should, in the first instance, try to satisfy, himself, whether 
any person is in possession of the interest in dispate If it is not proved to the 
satisfaction of the Collector that any persoit is in possession of the interest in dispute, , 
the Collector may adopt onesof^flvo courses. He may either himself determine 
summarily the right to possession, deliver possession accordingly, and, make the 
itecessary entry in the Register or he may make a reference to ths Civil Court which ( 
may determine suffimarlly the right to possession and deliver polkeesion accordingly. 

It is not enough for the Collector to repeat the language of section 56 of the 
Land Registration Act and to say that in his opinion the dispute ought to be property 
determined by a Civil Court. He must state that it in’not proved to his s&tisfaction 
that any person is in possession of the interest in dispute. 

* When a person has proprietory interest in land and as such iy entitled to . receive 
rent, be is in possession of his interest if he is in receipt of rent, while his tenant who 
is in actual occupation has possession which, in a sense, is the possession of the 

landlord or superior proprietor. . 

* s 
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Land Registration Act— (Oontdj 

Where the order of reference by the Collector to the Civil Court shows on the 
face of it that he did not direct bis attention to the question whether any person was 
in possession of the interest in dispute. • - 

Held —That the reference was irregular'and in contravention of the provisions of 

C 

seotion 65 of the Land Registration Aot. 

When a Civil Court finds upon the facts that a Uahomedan widow is in possession 
of the disputed property^ as proprietor, by receipt of rent, that she is entitled to a 
large sum of money from tHb estate of her husband on account of her dower and that 
she peaceably entered into possession upon the death of her husband and olained to 
hold possession not as a wjrong-doer but upon an assertion of title which is prima facie 
well founded in law, it exercises jurisdiction illegally and with material irregularity 
{When it makes an order the effect of which is to determine the question of title and 
to oust her from possession. 

Thqugh tie Civil Court acquires jurisdiction by virtue of the reference 
made by the Bevenue,Court, yet once it has got seisin of the case, it exercises 
its power as a Civil Court, and its decision is a decision of an ordinary Civil 
Court. Hence, the High Court has jurisdiction to interfere either under section 622, 
Civil Procedure Code, or under section 16 of the Charter Aot 

The High Court can interfere under section 622, Civil Procedure Code, 
even though the aggrieved party has othcr t remedy available. Om&tul 

Medhi« Kttlsum ••• 245 

-pA—, Sec. 78—Registration during pendency of mil, 

t If the name of a proprietor is registered under the Land Registration 
,Aet, during the pendency of a suit for rent by him, and the registration 
deoree is produced in the course of the trial, it must be held that there is 
sufficient ciynplianoe with the requirements of the Act.^ Bubia Khatun r. 

* *• *. Bani Bilashmani Debi ... 299 

-, Seo 78—Malikana, not rent, See Malikana, claim for 800 

Land revenue, realisation of—Indian Contract Act (IX of 1872), sections 59 and 60. 
Sections 59 and 60 of the Indian Contract Act apply to transactions in 
relation to realisation of land revenue. Jotlndra Mohan Sen e.TJma 

Nath Gnha 

Law, question of.—Considerations of law in the process of reasoning— 

Question whether jhum lands lay within or without the limits of the 
settled estqje, See Regulation III of 1891 
Legatee, consent of—Creation of mortgage after d ,te fixed for payment 
of logaoy—Continued possession of exeoutor—Presumption, See Mortgage 
by executor and'residuary legatee 

Legal necessity—F'aots, See Reversioners ... ... '* 

Limitation Act, 8 eo. 22 — proforma defendant joined as plaintiff, See 
‘ Plaintiff, added ... ... ... ... " 

- 1 -—, Sch. II, Art. 14, applicability of. See Limitation Act, 

Sch. II, Arts. 14, 121 ... ... ... ... ••• 470 

.' ■ .. . . . ,'So\ II, Arte. 14, 121 — Possession, suit for—Noahad taluk—Sale 

for arrears of rerenue, purchaser at—Resettlement with defaulting proprietors. 
Article 14 of Schedule 11 of the Limitation Act refers to orders and proceedings of 
a functionary to whioh by law is given a particular effect in favour of one person or 


» 

1 

41 

436 

346 

468 

186 
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Limitation Act— lContd,\ 

ugnifsat another, subject, in the regular course, to a .further judicial proceeding baring 
for its object to quash them or set them aside. * 

The article has%o application Vhere an order is null and void and does not affect 
the plairy ifTa interest, so that there is no ocoasion to set it aside . 

Where subsequent to the purchase of an entire Noabad mehal at a sale for arrears 
of rerenue by the piaintiff, the term of the taluk expired And Government resettled the 
taluk in farSur of the defaulting proprietors and the plaintiff instituted a suit for 
recovery of possession of alparcel of land included in.the taluk purchased. 

Held, —That the rule of limitation applicable was that embodied in 
A tiole 131 and not in Article 14 of Schedule It to the Limitation Act. 

K&qbnl Ahmad r. Hara Gobinda Kalal ... 470 

- ■ ■ ■ ■ -, Soli. II Art. 109—Period when begins to run—Illegal 

Putni Sale, setting aside of—“ When the profits are received,’’ atu^ where 
the plaintiff^ has been dispossessed by a decree afterwards set aside,” 
meaning of, See M&sne profits, suit for ... 

-, Sell. II, Art. 10<f, Third column, meaning of, See McMic 

profits, suit for 

Limitation—Tenant in possession of other land of landlord for more than 
13 years, if adverse, See Possession, suit for ... • ... 

Lis pendena— Transfer 1 / Properly Act (IV of 1882), Sec. 58— Mortgage 
Interest in immotabie property—Contentious suit. * . 

A suit on a mortgage is a suit willi respect to an* interest in immovable, • 
property, and a suit for sale on a mortgage praying relief against the mortga¬ 
gors and others is from the beginning a contentious suit within the meaning 
of section 02 o» the Transfer, of Property Act. Dnrga Prasad Kjtdho "* 

Prasad 

Lunacy, when, inheritance falls in—Not congenital, See Hindu law— 
Shebaitship ... .. >t# ^ * 

Maintenance, amount of. it can be limited by will—Hindu widow— 

Dayabhnga School, See Will 

••• ••• ••• 

> » m °“nt of, if ean be excluded by implication—Hjndu widow 
— Dayabhaga school. See Will 

Major charge, SO net ion not given—Minor charge, trial on, validity gf 

It is not desirable that a rase idiould be proceeded with against a person, pieoemeaL 
Where therefore a person could not be tried on a major charge without, the sanction 
• of the Civil Court. • # 

Hetd, he ought not to be tried tor minor offences. GiridHari Marwari* 

r. Emperor ... ... 78 

Malic*, during enquiry, See Malicious proeecution ... ... ,,, 887* 

Mllicions Prosecution, suit for, damages for—Principles applicable* to the case 
# TS-osecutor — Malice, the foundation of the action—When may malice be shotess--. 

Knowledge of the defendant as to the falsity ef the shdr'ge—Liability in such 
a ease. 

In an action tor damages for maliciona prosecution, the person who ean be m tid e 
liable is the prosecutor. 
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< The determination of the question a« to who the real prosecutor is, depends upon 
all the circumstances of the case’.' The mere setting of the law in motion, is not the 
criterion, nor is it enough to say that the prosecution was institu'ed and conducted 
by the ( police ; the conduct of the complainrfht, before, and after making the charge, 
his means of information and motives, must also be taken into consideration. 

The foundation of the agtion is malice, and malice may be shown at any 
.time in She course of the enquiry ; a prosecution commenced bona fide, may 
become malicious in any V)f the stages through which it has to pass. 

Pandit Gaya Par shad Tewari v. Sardar Bhagat Singh*.. 837 

Malik, meaning of—Absolute ownership, See Hindu Law, will ... 20 

-, in will , construction. 

r Where the term ‘ Malik ’ is used in a will, its precise meaning is to be 
determined by the content and witl^reference to the other clauses of the 
document. Portia Chandra Bysack v. Gopal Lai Sett ... ... 369 

Malikana, claim ft>r—-7 hr Land Jtcgistration Act (1/7 of 1876 7), C), 

Sec. 78 — Mahliana, not rent. 

Sectiort' 78 of the Land Registration Act is no bar to a claim for 
Malihana, which is not a claim for rent. Syed Shah Najamnddin 

Hyder »• Syed Zahid Hossein ... — ... aoo 

-, not rent, See Malikana, claim for ... ... ... 300 

Managing member of joint Hindu family, right of, to withdraw rent deposited i n 
Court — Suit for rint by managing member for self and At nert friend, of minor 
'brother—Managing member, rights of—Mitahshnra School—Chil Procedure Code, 

( Act XIV of 18S2), Sec. 461, object of—Joint brothers — Surety. 

A pianaging member of a joint family, governed by the Mitakshara system of 
Hindu Law, who was appointed guardian ad litem of his minor brother for the 
purpose of a rent suit in which both the brothers obtained a decree for arrears of 
rent against their tenant, can withdraw the money deposited in Court by the tenant 
to the credit of himself and the minor, without obtaining leave of the Court under 
section 481 of the Code of the Civil Procedure , 

Per Alitra J .—A managing member is the accredited agent of the family and 
can do all aots, benificial to and necessary for the family. The introduction of the 
infant member of the family under tic repneentation of the managing member as 
,a next friend wap merely format, a matter, mf procedure, and was not necessary so 
far as the substantive rights were concerned. - 

Section 161 of the Code of Civil Procedure does not contemplate an execution 
, of a bond for an indefinite amount or for the benefit of a co-parcener. 

Per Caspers*, J .—The object of section 461 of the Code of . Civil Procedure 
is to protect property received by guardians ad litem on behalf of the minors they 
■ represent, There is nothing in the words of the section from which any exception 
may be deduced. 

The managing member of a Mitakshara family cannot sue without joining the 
other members as .parties to the suit. There may be esses in which a manager alon e 
can sue to recover rent : for example, if he has given a lease in his own name, and 
the suit tor rent due in terms of the lease. 

Joint brothers cannot bo sureties, one of another, in a Mitakshara 
family. Hence the adult plaintiff cannot be oalled upon to furnish security 
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Managing member— lio/tJ.) • 

in respect of money to be received by him «n behajf of his minor brother • 

wlio was made a co-plaintiff in order to obtain t joint decree for rent. 

* * • • Harihar Pershad Singh r. Mathura Lai ... 259 

- - -rights ot—Mitukahara .School, Se« Managing member t 

of joTnt Hindu family ... ... ... ... ... 269 

Matter—Subject matter need not be same—Kent suit— K* part* decree, 

See Civil Proocdure Code, 8cc. 13 Expl. II ... ... ... 

Meane promts. suit far—Limitation Art, Schedule 11 At It. 100, ISO, applicability 
Of—" ii Aea Ike profits arc receiced " in Art. 109, 'meaning of. 

Where the defendants wrongfully received profits which were actually receivable 
by the plaintiff but for an illegal putm sale which was afterwards set aside, thu period 
of limDation is three years from the time when the profits were received. • 

By the clause “ where the plaintiff has been dispossessed by a decree afterwards 
act nsuie on appeal, when he recovers possession " ‘i u the third coluu}* of aylcle 101), 
the Legislature limits jhe conditions under whioli the ordinary rule of three years 
may be extended. 

The oiause ‘‘when the profits arc received ’’ in tfio third column «f 
article 109 means “ when the profits arc actually received.’’ Peary Mohan 

Roy v. Eholaranj Sarkar ... ... isi 

— ■ ■■ ■, suit for—Kent, suit fpr —Ilex judicata , See Ci^il Procedure 

Code, Sec*. 12 ami 13 . ... ... ... 303 

Mohunth— 7 ra nsfer y poiper of — Succexxum—Xom i nation — Cuxtoin—^Mutt, superior a ml 
subordinate , relation between—Conditional decree yirxnyspostenswn till a Mohur/h 
is duly installed, if to be passed. * • • # 

. A Mohunth of a Mutt cannot transfer the right of management vested in him, 
tfiough coupled^with the obligation to manage in conformity with the tjust annexed 
thereto. • • • • 

Where one Mutt is subordinate to another in the sense that the latter bag the right 
of nomination oisthe Mohunth of the foiruer, the Mohunth of the former mtgl oannot 
by a deed of transfer alienate his right 111 favour of the Mohunth of his superior mutt. 

There is no fixed rule which regulates the relation between a superior and a 
subordinate mutt ; even if a mutt is subordinate to another, it must be governed by its 
own rules of management. * * 

In the case of mutlt the custom governing the particular establishment has to be 
proved. » 

In the case of mutlt there Is no'ijniform custom applicable to ail mutts so far as 
the question of succession to the office of Mohunth is concerned 

- In cases in which 4 Mohunth is allowed by custom to nominate bis successor by . 
word of jnoutb otsby a wili, such nomination is subject to tffe confirmation of the 

entire body of Sanyati, of different mutts, who are invited to be present at the 
ccremoney of installation when the new Mohunth is invested with the Chuddar or the ' 
rotg of office, > , 

When no custom is proved and no authority jn the outgoing Mohuuih to make a 
nomination is established, the Mohunth should.be elected by qllthe Sannyatis of the ' 
institution. • '• 

Where the plaintiff has not asked for declaration of righto to nomi¬ 
nate a Mohunth for another mutt, nor in the plaint stated precisely the* 
nature of the relation# between the two mutts but claimed title in himself 
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C n the basis of the Supardanama vphiob created no valid title in him in the 
disputed properties, he cannot at t'he appellate stage of the case, be per¬ 
mitted to turn round and say that he is entitledoto have a decree fir w 
administration, to recover possession of the disputed properties and to keep 
such possesion till a Mohunth has been appointed. Pray&d Das v. 

c Mohnnth Kriparam ••• ••• 499 

llokarari lease, perpetual, construction of— Bilmuhhta , See Bengal Cess- 

Act, Bee. 41 ... .?. ... ... ... ••• 525 

Mortgage, amount, suit for realisation of—Mortgagee purchaser of a share 
of one of the mortgagors—Share of debt to be deducted, See Equity of 
redemption ... ... ... ... ... ... 92 

< , —'-of holding—Landlord purchasing in execution of money decree, 

if°oan question transferability, See Occupancy holding ... 29 

-——< Occu^ncy ryot c dying without heirs—Lien, if subsists, See 

Bengal Tenancy Act,*Sec. 22 ... ... ... r ... 324 

,-Party—Partition suit, See Decree .. .. 478 

--by executor, and residuary legatee setting saside — Executor—Pecuniary 

legatee — Deeds , deposit of , with a mm tgagecj-Constrvctire notice —Legacy — Will. 

A mortgage by an executor, who is also residuary legatee, to secure his private 
debts, may be set aside even at the suit of r. pecuniary legatee ; the position of 
creditors is less favourable, as a mortgagee without noti(*e may be safe as against them. 

Where deeds ware deposited with a mortgagee, the contents of which, and, enquiry 
based thereon, would haver lad to ,the discovery of a charge on the mortgaged pre¬ 
miers, the mortgagee must be taken to have had constructive notice of the charge. 

Where a legacy was payable within six years of the death of the 
testator 1 and «the executor created a mortgage eight yqars after the due 
date, the mortgagee*\\as not entitled tboissume the consent of the legatees 
inspite of the lapse of time, as two of the legatees were infants and the con¬ 
tinued possession of the estate by the executor, was not inconsistent with 
the purposes of the will % Bank of Bombay r. Suleman Somji •• 345 

a -decree—Execution—Objection as to property belonging to O 

stranger, ^where triable, See Civil Procedure Code, Seos 244, 280 ... 20 

1 -property, purchase of, by prior and puisne mortgagees— 

Acoounling -Tenants settled by prior mortgagee, right of, See Redemp¬ 
tion, right of a ... ... ... ... ••• ,... 173 

-suit—Interest in immovable property—Contentious suit, See 

Lispcnderis ... ••• ... .. ••• 153 

Mutation, made in substitution of heirs, meaning of, See Ejectment, suit for 513 

-patta—Absence of words importing heriditary <^.aracter, if 

ejestroys permanent tenancy, See Ejectment, suit for ... ... 513 

'-jpatta when confirmatory, See Ejectment, suit for ... ... 613 

HTntt—Superior and subordinate, relation between—Nomination—Transfer, 

power to, See Mohunth ... ... ... ... ... 499 

Mutwall power to*appoint 

The power «to appoint a mutioalli is a power in the nature of 
a trust. The power to appoint "a new muttoalli stands on the same ground 
as the power to appoint new trustees in England. •* 
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A person who i* below t£e age of pubertjk cannot be appointed msftoaii, 

Satish Ch*ndr* Mallick v. AahrufftrAin Ahmad 

-®. pSwer tcPsppoint, nature of—Power to appoint new mutwnti, 

natnre^of, See Mutwali .a "... ... ... ... 

-, who oan be appointed, See Mutwali 


163 


170 


196 
196 

198 

Negotiable Instruments Act, Seer. 30, 30, SO—Hundi payable at tight — Uncondi¬ 
tional acceptance—Holder agreeing to arrangement fyr payment with acceptor — 
Ajjfrre of dishonour, omission to gire—Drawer discharged. 

The Hoccptor of a hnndi payable at sight accepted the hnndi unconditionally. The 
holder of the note agreed to receive the money in 3 days’ time and did not give notice 
to the drawer of this arrangement. The acceptor failed to pay the amount within., 
the promised time, the holder gave the drawer notice of dishonour, It) days after 
that date : • 

• • * 

Held —That the conduct of the holder discharged the drawer from his 
liability under the terms of sections 30, 33,81111 86 of the Negotiable Instru- 
ments Act. Aakaran Baid <\ Pir Bux' ... * ... ...* 

Nij-jote land, suit for possession of—Tenant admitting plaintiff's title as 
landlords' niakararnlar—Occupancy right, ScaOiuis 
N oabad taluk — Resettlement, meaning of, • 

A Noabad taluk in not necessarily temporarily nettled ; it may be a 
permanently settled one. ’The re-settlement of a Non bad taluk does not 
necessarily mean a settlement with new talukdara , it rtay Ik? an adjustment 
of , th “ revenue and nothing more. Maqbul Ahmad r. Hara Oobinda 
* Kalal 

-iSnle for nrreas of revenue—Reosettlement with ilafuulting 

proprietor Possession, suit for, Sec Limitation Act, Sell II, Arts. M, 121 

Non-occupancy*raiyat—d ceretio a to holding—Bengal Allarum and Biluvwn 
Jlrgulation (XI of 1823), Sec. 4 cl. (I). 

A • 

A non-oocupancy tenant can acquire a right to hold a newly-formed land 

as an acceretion to ilia holding under cl. (1) of section 4 of Regulation Xt. 
of 182>. Amjad Ali o. Kaderjan Bibi - ... ... * 

Ahmed Bepari r. Toki Mahon^d ... ’ 

Miajan v Akram Ali Bfeniya ... ... * 

Notice, constructive—Charge —Deeds, deposit of, with mortgagee, Sr 4 
• Mortgage by executor'fend residuary legatee 
—— of demand) contents of—Enhancement of rent—TuTukdar, Sec 
Regulation, Bengal Decennial Settlement, Sec. 51 
" ~ of diahonour ’ ornf asi°n to give—Drawer, liability of—Hnndi payable 

at sifit—Unconditional aoeeptance-Holder arranging payment with* 
acceptor, See Negotiable Instruments Act, Seos. 30, 39, 86 .. ... * 

s , service of, on the outer-door of the office, M proper—Person working 
ss an employee^## Civil Procedure Code, Sec. 80 ... *.* 

—- to accused person, if necessary—Transfer of .case by District 
Magistrate, See Criminal Procedure Code, Sec. 628 * ... * 

* ' ‘■5? accu * e<1 —Puitfter enquiry, See Criminal Procedure Code, Seo. 437 


470 
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f.37 

538 

541 


345 

329 


163 

294 

241 
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a ——. to quit, validity of—Monthly .tenancy, See Transfer of Property 

Act, Seo ( 106 ... ... * ... ... ... ... * 34 

——, to qui f , if necessary—Tenancy, determination of—Raiyqt holdings • 
over—Tresspasser, See Ejeotment, suit for - ... ( ... ... 633 

—*—, want of—No written statement called for—No opportunity to 

adduce evidence, See Criminal Procedure Code, Sec. 145 ... . ... 71 

‘ Occupancy.raiyat mortgaging the bolding—Dying without heirs—Mortgage 

lien, if subsists, See Bengal Tenancy Act, Sec 22 ... ... 324 

- holding, non-transferable, mortgage of — Landlord*, purchaser in 

execution of money-decree, if can question the trans/eribility — Estoppel—Evidence 
, Act (/of m2), Sec, 115, if exhaustive — Transferihlity, question of 


•The landlords of a non-transferable occupancy holding, who purchased the holding 
at a sale .held ii» gxeoution of a monfty decree, oan resist the claim of the mortgagee 
of the said holding on«the ground of iis non-transferibility withqut their consent. 
The English law of mortgage is not applicable to such a case. 

, • • • * 

The law of estoppel in forep in India is contained in section 115 of the Evidence 

Act. 

The question o( transferibility properly arises in such a case 

The dictum in the* case approved. Asmatdnnessa Khatun Saheba 

• » Barendra Lai Biswas ... 29 

• f 


- 1 - - -, yon-transferable, bequest of, if void or voidable—Void and 

voidable trctnsaction, nature of—Reboqnitwn by landlord of transfer. 


When a transfer of a non-fransferable occupinoy holding takes place, t^e 
transaction^ in law voidable at the option of the landlord only Hence the hBir 
of an occupauey r&iyat of such holding is bound by a Bequest of the holding made 
by the latter in favour of a stranger. 


If a»transaction is void, no rights in favour of either party can grow under it, nor 
can it form the foundation of any estoppel, it is not necessary to have it set aside ; 
its invalidity may be set up whenever it is sought (b be enforced It is incapable of ^ 
being confirmed or ratified. 

• c 

If a transaction is voidable, it is valid and binding upon the parties and persona 
deriving’title through them, whether by descent, purchase or otherwise, until it is 
* avoided. ‘ 

The transfer of an oocupancy holding which is Mot transferable by local custom, 
may be validated by fhe oonsent of the landlord. . 


When the landlord reoognises the transfer as valid, he recog rises the 

O’ 

transfer of the existing occupancy right as a valid transaction. H&ri DflS 

Bairacie Udoy Cbaudra Baa ... .. Mi 

Officer, permanent—Engineer—Bengal Municipal Act, Sec. 88 —Standard * 

plan, See Bengal Municipal Aut, Secs. 400, 406 , 409 _. ... 607 

• • j 

—,‘who should inspect bustee or submit report—Bengal Munioipal Act, 

Bee. 83, See Bengal Municipal Act. Secs. 400, 406, 400 ... ... 607 

1 Of the rival wife’ —Dayabbaga, Verses 32 and 33—Interpolations, See 

Hindu law—Shebaitship ... ... ,,, ... — 869 
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Onus — Aneettral land* — Suit by ton ugaintt father, to tot atii* deed of tala of land*— 
Father retortionary hem— Eeidenee. • • 

•In a suit by the eons againet their father, in*a Hindu faintly, to set slide a mle 
o( lands, pn the ground that they were ancestral ami inalienable, the onus ia upon 
the plaintiffs to establish their case that lho lands are ancestral and not self-acquired. 

Where the title of the father was that of reversionary heir to the * 
late admitted owner, A, to show that the lands are ancestral, it must bo prov¬ 
ed that they had come to A, by descent from a lineal mafh ancestor in the 
male line, through whom the plaintiffs also claim. A tar 43 ingh r. Th aVa r 

s • Singh ... 889 

-— of proof —Treatment, tuit for — Xij-jote land, suit for pottettion of—Makar- 

randar — Occupancy raiyat , plea of. 

In a suit for ejectment from nil jots lands, where the defence set up a 
right of occupancy, when the plaintiff was admitted to be a tuakarraridar of 
the landlord, it lies upon the defendants to make dlit that they are ocqifpancy. 
raiyats and arc ^entitled to remain there. Baraik K&mal Sfthi r. Lilhtl 

Christian ... 170 

Or otherwise," construction—Kjifsdem’generis, See Bengal Tenancy Act, 

Sec. 22 . ... # 324 

Partition Suit— dllotmeutt—Drawing loft—Cinl Procedure Code, 8ec.3D8. 

Semite. A Judge, in making allotments in a partition suit, should not 
draw lots in the manner provided by section 72 of the Kstatcs Partition Act 
(V of 1897), but should fgllow the procedure laid down in scction.ty)r, of the 
Civil Procedure Code and make the allotment of the shares after a full . 


consideration of the rights and objections of different parties. Narslngh ’* • 

s Narain Singh r. Harkhn S ngh ... ... ... 621 

&Ttj agreeing^to be boupd down—No evidence—Order without juristic- • 
tion. See Criminal Procedure Oodc, Sec. 107 ... ... • * 

Pedigree "f family recordt , admittibility of— Post litem motam— Declaration by a 
decc'itrd mender—Family reputation or tradition— Ditpute at the time ofydrauiing 
of pedigree—Adoption of pedigree by member of the family. 

In support of a claim based on*an alleged right of inheritance, three ipedigrees 
were produced. 

Held,— (1) tffatoneof these pedigrees which bad been drawrf np poet 
litem motam, was inadmissible in evidence | (2) that another pedigree was* 
admissible as a declaration made by a tfeceaaed member of the family 
touching the family reputation Sr tradition on the subject of its d<*ent • to 
make this pedigree inadmissible, it was not sufficient to show that wbJn 
It was drawn up, there was some dispute between the paries ; it was • 
necessary to proVfe ttjgt the matter now in controversy, after the statement, 
was in controversy then, before the statement and (3) that the third pedigree 
was jdmiasible, for thongh not. proved by the maker, it lytd been adopted by 
a no An be r of the family, and was not made port litem motam. TTalVg 


_ Parahad « Kathnra Part had 

Permanent Settlement, tenure from—Evidence, nature *of_Long.* 

possession?Asa Bight to sue 

Per *° n wll0M property haa been eold’— Bene8oi»l owner, See Civil. 
Procedure Code, Sec. 310A 


447 . 

177 

MS 
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Plaint—Amendment and restoration to original term—Second appeal, See 
Court-fee r ... ... 4 .. 

-, signature and verification—Government pleader, See Civil 

Procedure Code, Sec. 51 ... ... ... 


Plaintiff added—Proforma defendant joined/ at plaintiff—Limitation Act 
(XV of 1871), See. 32. 

Where a person, who was at the institution of a suit made a proforma 
■ defendant, subsequently is joined as a plaintiff, Sec. 22 of the Limitation 
Act does not apply. In sucR a case the added ‘ plaintiff is not a 'fie w 

plaintiff.’ Nogendrabala Debya ». Tarapada Acharjee and others ... 286 

Pleadings—Avoiding a contract, See Fraud ... . ... ... 135 

-, joinder of new, in appeal—Plaintiff’s application to alter the 

. judgment so as to defeat his own action. See Trustee, suit by ... 230 

Point, abandonment of\ in lower Court , consideration by Judicial Committee 
Whcffe the frudurment of the appellate Court contained a statement that 
a particular point h%d been abandoned, which statement was challenged, 
the judicial committee considered the surrounding circumstances and held 
that the p&int had not been abandoned. Kalkh Parshad r. Mathura 

Parshad ... 447 

Police Act, sections 17 , J9—Special constable, appointment as—Refusal to serve — Pro¬ 
secution — Riot or disturbance of the public peace—Ordinary police force insufficient. 
It is only when # there is a danger of riot or bther disturbance of the public 
peace and the polibe force available is insufficient to pres:rve the peace and protect 
the inhabitants^of the vfllgge wjiere disturbances are apprehended that a person may 
hfc appointed a special constable under section 17 of the Police Act. 

If the Magistrate apprehends that a certain individual is about to 
comm if a breach of the poaoe he may be proceeded agin?t under section 107, 

Criminal Procedure Code, but he cannot be made a special constable under 
section 17, nor does he, on his refusal to act, render himself liable to 
prosocutten under section 19 of the Police Act. Radha Kanta c Lall r. 

c King Emperor 

Possession by Mahomedan widow in lieu of do'wer—Order of Civil Court 
determining title ^and ousting from possession—Exercising jurisdiction 
illegally and w\th material illegality, See Land Registration Act,'Secs. 42 
48, 52, 66 

-, long, in Assertion of title—h.’itlc, proof of, 8ee Regulation III 

of 1891 * ... .. *...• 

”—Person in reoeipt of rent—Tenants’ possession, nature of, See 
La>nd Registration^Act, Secs. 42, 48, 62, 56 
-. »“it for , by some of the reversioners for their shares, maintain¬ 
ability, See Reversioners ... 



245 

436 

245 

458 


- —- -> suit for—Noabad s taluk—Sale for arrears of revenue—Re-settle- 

menU with defaulting proprietor, See Limitation Act, Sch. II, Arts ‘ 

..• ... . 470 

• *•"'* for?-*Defence, alternative—Poueteion either at a ,tenant or for 
more than IS yean—Advene poeeettion. 

It is open to the defendants, in the first place, to plead, that the lands were 
comprised in their tenancy and that consequently t^e plaintiffs were not entitled 
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POMMEion—( Conti.) 

to recover possession, and' in the second place' to assert that if thetenan'cy mi not, 
established, as they had held possession for more ttfen 12 years, the right of the 
plaintiffs to jcoove^possession was extinguished by the law of limitation. 

When the case of the plamtiffs was that the defendants were tenants in 
respect ftf other lands not in dispute and that by act of trespass they came to 
occupy the disputed land within 12 years before suit, but it was proved that 
the defendants hail been in occupation for more than twe*e years, the title 
of the plaintiffs to recover possession by ejectment of She defendants was 
hatred by limitation. The question is not one of adyersc possession but of 
limitation. Raktoo Singh r Sudhram Ahir ... ••• 587 

Presumption—Alienation without legal necessity—Consent of next 

reversioners, having limited interest, See Hindu Law—Widow ... 4° 

-, See Entry ••• • • ... • ••• 

__ _ Ix*gatee, consent of—Croat loif of mortgage by exeiutos 

after date 8xed for, payment of legacy—Executor, continued possesion, 

See Mortgage by executor and residuary legatee ... ... ... 

___Monthly tenanoy—Evidence ns to "commencementsir 

character wanting. See Transfer of property Act, Bee. 106 ... ... 34 


_Permanency of holding—Hereditary character, absence 

of words importing. See Ejyotincnt, suit for 
■..., rebuttable—Area exceeding 100 lughas—Bengal Tenancy 

• * s 

Act, Seo. 5 (•*»), 8*+ Kjoctment. suit for ... ^ ... 

Primogeniture- Restriction on altrnatton. * ' 

• Where there is a custom of primogeniture, there is no restriction on 
'alienation by the incuyibcnt for the tunc being, unless n special custom is * 
proved to the contrary, ftrishna Pershad..Roj r. Romes Cbunder 

Mandol 


513 

633 


274 


Prior mortgage not in existence—Purchaser in execution of prior 
mortgagee's decree in possession—Puisne mortgagee noj made a party, 
position of—Transfer of Property Act, Sec. 93. Sen Kcdcmption and sale, 


suit for m ... ... .... a... 647 

Private defence —Sudden fight—Murder—Taking refuge in offenders' land, 

See Indian l’e;iu! Code, Secs. 149, 30*4 exception 4 ... 581 

PTOCedtire— Appeal by plaintiff n^nl defendant — Ejectment, suit ftr, non- * 

maintainability—Nature of tffhffncy, 8 ee Suit ... ... • ... 5 52 

• Property, affectinga rights to, statute—Construction, See Regulation 

'll! of 1891 ... ... ... ... ...» 43* 

Proprietor’s private land—Factory '/.erait—Absence of evidence of khaa 

p oss e ss ion, See Ejectment, suit for ... . . ... ... . 633 

Pr o s ec ution, piecemeal. See Major charge ... ... , 73 

Prosecutor, real ascertainment. See Malicious prosecution ••• «... 337 

Purchaser, in execution of prior mortgagee's, decree, position, of—Puisne . 

mortgage not made a puffy in prior mortgagee’s sult,<t$e Redemptfoa 
and sale, salt for ••• ... ... ... , ... 547 

. —, Status of—Reversioner, remedy of—Remarriage, See Hindu 

jridow ..• .... ... ... 64 * 
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Pntnit purchase of \ share of \ without the consent of zemindar, effect of—Putni Regula • 
tion ( VIII of 1819), section 0 — Co-Uuirer landlords collecting share of rent separately, 
c if constitutes separate tenancy—* Sale in ^execution of decree for share of rent, effect of. 

A purchaser of a share of a piUni acquires a valid title in the property, although 
his purchase was not recognised by the zemindar. He is not exempted fVon? liability 
for rentojoimly with the transferor if the landlord cboosej to recognise him as one of 
the joint-holders of the putni. Section « of the Putni Regulation only prevents any 
splitting of the tenure and c apportionment of the rent without the sanction of the 
landlord. 

One of the co-sharers in the zemindari who had a 5 annas interest brought a 
suit for his share of the rent against the registered putnidar and obtained a decree, 
in execution of which, he sold a 6 annas interest in the putni : 

Held — That the effect of the sale was precisely the same as that of a sale under 
a*‘ money-decree ; that is, the right, title and interest of the judgment-debtor at the 
time of attachment passed. 

No separate Wiancy is constituted under a co-sharer landlord merely by 
his collecting his share 6f the rent separately from the tenant. Aosub Ali 

Pramanik r Bisseshuri, alias Harani Dasaya 
w Chowdhurani — ... ... 554 

-Regulation, Sec. 6, construction of—Splitting up tenure, See 

Putnee, purchase of share of „ ... ... ... ... 554 

Raiyat, holding over-* Trespasser—Notice to qnit, if necessary—Tenancy, 

determination of. See Ejectment, suit for ...' .. ... 633 

Ratification —Contract Act , Secs. 196, 199—Hindu widow — Reversioners — Agency. 

«. Ratification in the prory^r sen^e of the term, as used with reference to 
the law of agency, is applicable only to acts done on behalf of the ratifier. 

A woman with a limited interest could not by acts ex-post facto charge upm 
the estate whtoh she represents, obligations not originally binding upon ir. A 
Hindu widow cantnA be said to give a lease on behalf of the reversioners 
The acts performed by the reversioners after the death of the widow cannot 
amount tc a ratification of the lease, as the widow is not the agent of the 
reversioners. Bejoy Gopal Mukerji c Girindra Nath Mukerji ... 458 

Receiver appointing tehaildar—Agent aud sub agent—Indian Contract 

Act, Secs 191, 192, See Accounts, suit for .. ... . . 114? 

Record Of rights—Alteration and correction, suit for—Mamtainaoihty, 

See Bengal Tenancy Act, Chap X ... ... ... ... 322 

Redempti n. right of — Mortgage—Purchases by prior and puisne mortgagees — 
Accounting—Tenants settled on the land by pricr vioitgagee, right of. 

Where the prior mortgagee purch ised the property mortgaged to him in a suit 
In which the puisne mortgagee was not made a party and the latter also purchased 
the same property subsequently in a suit in which the prior mortgagee was not made 
a party : 

Held, that each party would be entitled to redeem the other ; but the preferable 
right to redeem was with the puisne mortgagee. 

The puisne mortgagee is bound to pay the mortgage money with interest at the 
rate specified in the mortgage to the prior mortgagee and any amounj. paid by the 
prior mortgagee in possession for the protection of the property or for redeeming any 
prior mortgage with interest as duo the costa of the suit and appeal as in an ordinary 
"Wdemption salt. An account was to be taken of the amoo^c realised from the 
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Redemption —(Comtd ) 

property br the prior mortgagee ns mortgagee in possession front the date o* # 
the *poeae*iion taken by him (prior mortgagee)* If on taking account* any 
balance t* fopnd injavour of the puisne mortgagee, the prior mortgagee will be bound 
to pay the said amount to htm^j but if otherwise, tben the usual decree in redemption 
suit will*** passed. 

The tenants settled by the prior mortgagee on the land are entitled 
to remain on the land until it be found in any sulwcquent suit or suits that 
they are liabTc to ejectment under tlie Bengal Tenancy A^t or any other Act 

tha^may be »n force. Kedar Prosanna Lahiri^r. Girindra Pxosad 

Sakai ... 173 

_ and sule , suit for, by subsequent mortgagee—Purchaser in execution of 

prior mortgage decree in jxissesaon, position of—Hedvmption money , deposit of t after 
date fixtd but before order absolute—Deposit accepted by Court—No formal frder 
extending tune—Turns fee of Property Act (IV of 1SS2 j section Of • 

Defendant purchase?! a certain property in execution of flecrce on a suit by a 
first mortgagee in which the p'ayit iff,* u thin! mortgagee was no partjjr. Ho (the 
defendant) redeemed the second mortgag e amt was in possession of the property. 
The plaintiff sued to enforce his moitgagt as also to redeem prior incumbrances : 

//</</, that section 93 of the Transfer of Property Act did not, in its literal terms, 
apply to a cane where there wa^no prior mortgage still in existence, but the principles 
there laid down ought toJje followed m dealing with such a case. • 

The plaintiff who did not deposit the renemption^mone^ within the time allov^jd 
by t'ouri can re* lee in afterwards, before a final order is made under clfluse 2 C>f seetkm 
#3 of the Transfer of Pioperty Act, that is before the decree is made absolute. 

The post nan of the dcfiyidant, who is in p issession of the property ulider an 
obligation to re-transfer it, if the ledemptidT? money is paief on a fixed date, is 
analogous to tliiU of a mortgagee by conditional sale. 

If a deposit of the redemption money is accepted by the Court befor? 
the final order under clause 2 of section 93 of the Transfer of -Property Act, 
but after the date fixed for payment, it becomes an effcotnal deposit, 
although no formal order extending the time was passed Bepin Behafy 

S aha cr. Mokunda Lai Gfiosh ... 547 

-Money—No deposit withift the time fixed by Court~Deposit 

before decree made absQ^ute^*^ effectual—No formal order extending 

time, 8ee Redemption «nd sale, suit tor ... ... # # ... 047 

• 

RO-OIltry, right of - Forfeiture—Voluntary alienation, See Gftnt, construe-^ • 

tionof * . € , ... .. ... *... _ 188 

Reference by Collector to Clril Court irregular—Person lu possession of , 

9 interest ip depute, See Land Registration Act, Sets 42,48, 62, 55 248 

Registration Acts Sec 17 (d) —Ddfttak giving possession and rlght # to 

• cul irate, 8ee Admissibility ... # ... ..* .. v 538* 

• • 

““ -- t*ec 17 Cl. fit—Compromise petition of-*-Crimfnal Pro* 

oeeding, withdrawal of—Order not incorporating ^ terms of petition, See 
Evidence Act, admissibility of »e #*• 80 
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Begiltration of name when can be ordered by Collector—Possession— 

Succession Of acquisition by tranter, See Land Registration Act, Secs. 

1 42,48,62,65 ... ... ^ ... ... *45 

- - -o- of name—Suit pending—Sufficient compliance, See Land 

Registration Act, Sec. 78 ... ... ... ' ’ 299 

O 

Regulation. Bengal Decennial Settlement ( VIII of 1793), See 51—Valid notice, 
contents of—Undivided taluk—Joint settlement—Separate collection—Assessment 
— Measurement—Separate tenancy—Declaratory decree—Liability of taluk 
to enhancement, not in issue. ■ * 

A talukdar is entitled to a notice of demand for enhancement of rent untier 
section 61 of the Bengal Decennial Settlement Regulation (VIII of 1793>. The notice 
should contain one of the grounds mentioned in the said section ; a notice not con¬ 
taining any such ground is bad in law. 

\ declaratory decree ‘declaring a talukdar’s tenure liable to enhancement should 
not be passed, wMt*e the question of the liability to enhancement of the taluk as a 
dependent taluk under* the provisions of section 51 of the Bengal Beoennial Settle¬ 
ment Regulation was not put in issue. 

A taluk 4as situated within th^c semindaries. The settlement of it was a joint 
me, but the collection was separate. The proprietor of two of the zemindanes caused 
the entire taluk to he measured, as^ssed with rent upon the area found therein 
ind granted a dowl t« the holders of the tulak, who agreed to pay their share of 
•ent thus assessed : 

Held ( per MittA- J.) —That the effect of the dowl was to constitute the 
raidion»l t share of the uudrvided taluk r separate and distinct tenure with 
.vluoh the prtprietor of the remaining zemmdary had no concern. Hence 
in a suit for enhancement of rent of a taluk by the zemindar, the proprietor 
of the remaining zemindary was not a necessary party 3 , the Bank of 

Hindustan, China and Japan Ld r.’ Babu Shib Doyal Tewary ... 329 

— - TIlof 7591 {the Sylhet Jhum Regulation)—Considerations of law involved 

© 

in the process of reasoning — Jhum cultivation, nature of — Oovernment's claim to 
confiscate proprietary rights —Burden of proof—Proprietary title—Long possession 
and enjoyment. 

When lauds havodong been in the enjoyment of the zemindar and it is asserted by 
Government that they are entitled to confiscate the proprietary rights upon payment 
of compensation under Reg. Ill of 1891, the onus is upon the Government to show 
that the factsof the/-ase arc such ns to bring it within,the operation of the Regulation. 

To bring-a ease within the Regulation it is not sufficient to show that at the time 
of Permanent Settlement, the income from Jhum cultivation was taken into account 
as asset for purposes of assessment; it must also be shown th a t the income taken 
into account was derived from Jhum cultivation carried on beyond the limits of the 
settled estate. 

The question whether Jhum lands lay within or without the limits of the settled 
estate is not necessarily a question of. fact, specially if at every point in the process 
of the reasoning considerations of law have to be regarded. 

Long possession of land in assertion of a particular title may be relied 
upon as pjroof of that title. , X&bomed All Biaidar Khan t. The 
Secretary of State for India in Council 
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of 1793, Sec. 51, See Regulation, Bengal Decinuial 

3a<.l 

534 

537, 538, 541* 


Regulation vm 

Settlement ... 

- . .VIII of 1819, Vec. 0, See I’utm, purchaser of share of 

• XI of 1826, Sec. 1 (1), Sec Non-occupajey raiyat 


-—--a t or in.o, ^ec. 1 11 J. ore .suu-occupimcy ruiyai o. 

RenUUl4 Older—Qecision of i-ssuc^govermng case—Final decree—Leave*! 
appeal to 1’ri \ y Council, S^e Cml l’socedurc Code, Sec 595 ... 

-S —Preliminary point, what i-, X r Civil Procedure Cotie, Sec. 562 ... 

Re-marriage —Purchaser, status of—Reversioner, remedy of, Scr Hindu 


w ulovr 


168 

157 

548 


19 


.32b 


43 


327 


312 


Rent, anioBnt of, annually payable— Plea that pluiuyif was not owner 
during the whole of the period the rent elainjet!—Second appeal, Sec 
Bengal Tenancy Act, Sec 151 

- • enhancement of, suit for—Pintles, joinder of—Undivided taluk - 

Joint settlement -Separate collection—Measurement—Assessment See 
Regulation, Bengal Decennial Settlement, Sec. 51 . 

-Recovery Act. Sec. 153—Revision where appeal Uesj-Civil 

Procedure C.sle, Sec.j',22—Charter Act, Sec 15, .See High q.iurt * ..." 

Representative—\flction-purohaser m execution of decree against 
transferee of occupancy holding-D-Snee against recorded tennnt. Sec 
Civil Procedure Code, See. 211 ... 

Residence of master or complainant—Outside Presidency town, Sec The 
Workman's Breach of Contract Act, Secs. 8 , 6 

• * *** t* * ••• — • 

Retrial—Jfe.i/ question not ralhlly tried—Disagreement between Judge and assessor,. 

l\ r Marie.,,,, C J. . and tteidt /.-Where a trial lias bee.’.invalidated on legal 
ground, and the real question ,n the case has not bee, legally.tried, a retrial ought.to 
I* held, unless it appears from the record that there is no evidence against tl. 6 'prisooer 
V that there is very little chance or a conviction. More disagreement between 
judge and assessors is nosuQicicnt renson for refusing a retrial. . 

Per Wind ruffe J. (Con'ea) -The fact thrf the law gives" operation 
to the finding outlie judge and not to that of the assessors does not detract 
from the value of the opinion expressed l.y them. Where, therefore thi» 

1 judgc “ n '‘ as8cssor9 haTC disagreed^is to the facts, which were, peculiar ’and 
as to which different conclusions iiave been arrived at by different minds 
there ought to l* no retrial oldered. Darg . a Charail ^ 

Emperor ... * 

Revenue-free property—Resumption under Regulation XXXVII of 1793 * 

See Land Registration Act..Sec»3 (10), 78 • ’ . 

• Reversioner*—Sad by some f,r posse,,,,,,,, ma,nta,,u,b,IUy—HUdu wmlow lease ha 
Legal neceudy-Bcnejical a era nyen, ent - Cons, derat io*-,l euiding legal pro . 

ceed,ng,- f % m i^ Element, prior,pte. „f applicable To arrangement between ’ 
parties interested in the property. 

• A suit by some of the reversioners torecvei pos*s„,on of thjir slnres from'the * 
lessee of a Hindu widow after her death is maintainable. ' • 

. case of legal necessity must be judged up*., Its own facts. 

eo„,t T v h a e „d T ^ nCra raiWt raUblUh “ VCry «*"*«* to*iofluoe a Court*pf justice ’ 
Which indnceda < Kiu»e of°^>eae 1“"’* * bcneficiaI arrarl 2«ment by a Hindu widow’ 
con*^ ° f PeaCe ‘* ntl aa<1 has had a far-reaching 
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If a Hindu widow made a goqd bargain for herself, and if that bargain did not 
, prejudice the position of the then # reversioners, it should be given effect to. 

If parties arrange to avoid the necessity for legal proceedings their arrangement 
is supported by sufficient consideration. » • 

Apart from legal necessity a widow can validly alienate property that haftdevolved 
on her from her husband with the consent of the reversioners. The widow can make 
such an alienation by the e^ire surrender of her own interest and thereby accelerate 
• the interest of the reversioners or she can part with her direct interest \p the estate 
and convert it into an annuity. Subject to the payment of the annuity, the transferee 
will acquire an absolute interest* * 


The principle of family settlements is applicable to an arrangement by 
which the'persons interested in the property mutually consent that the 
property shall be managed in a particular and a convenient manner and if 
the arrangement does not seriously .prejudice the parties to it or those who 
e aftffr them,*a Court of*equity will be slow to set it aside. Bejoy Gop&l 

Muierji v. Girindra Nath Mukerji ” «. * ... 458 


i ■ —«-, remedy of—Re-marriage—Furchfcser, status of, See Hindu 

Widow ... ... * 

Review, order on, if can be questioned in appeal from final decree, See Civil 
Procedure Code, Secs. 462, 624, 629 ... , ... 


542 

294 


lteVUioa, Where appeal lies—Civil Procedure Code, Sec. G22—Charter Act, 

Sec. 15—-Rent 'Recovery Act, Sec. 153, See High Court _. ... 43 

U t 

Jjight,'»djudioation of—Plaint,Iftling of, See Court ... ... 116 

- to sue — Incumbrances, suit to'avoid—Purchaser from a purchaser at a revenug 

sales—Pufnidar—Permanent Settlement , tenure from before—Long possession — 
Presumptiod—Direct evidence. •» 


A purchaser from a purchaser at a sale for arrears of Government revenue 
as well as a putnidar are persons who can sue to avoid encumbrances or under¬ 
tenures created since the permanent settlement. 

It is not necessary that direct evidence should be given to prove the 
existence of a tenure ufrom before the permanent settlement in order that it 
might be protected from avoidance on account of sale for arrears of Govern¬ 
ment revenue. A presumption in favour qf its existence arises from the 

* proof of the existence of a tenure for a very long time, say from 1824. 

c Juumda Chandra Poddar v. j£onjo Behari Pal 

c Rioting —Common object, no express finding as to and no question as to— 

Prejudice, See Indiati Penal Code, Sec 147 .. ... - 

Road, deflection of—Improvement, See Bengal Municipal Act, Secs. 400, 

* *406,409 

Sale, deed'bf, suit to set aside c by son against father—Ancestral land, See 
Onus 

c 

* Second" appeal—Kivit Procedure Code, Sec. 684—Discretion, erroneous 

exercise of—Documentary evidence, See Civil Procedure Code, 8ecs.° 59, 

63, 138 * ... ... ... ... ... ... 

— — ■■ * ■ " ■ ■ Plaint, ammehdment of and restoration to original form. See 


177 


69 


607 


339 


147 


Court-fee 


486 
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Second appeal—( Contd.) * 

— v -Plea that plaintiff was not'owner during the whole ot the 

period the rent claimed—Amount of rent annually payable, See Bengal 
* Tenaflcy Hot, SSc. 153 ... • ••• ... ... ... 819 

Security for keeping peace—(European* British subject—Criminal Procedure , 

Code, Sec. 443, applicability of—Enquiry into or try any charge, Set 
Criminal Procedure Code, Secs. 107, 4t3 ... m ... ... 688 

Separate tynancy—Co-sharer collecting his share ot rent separately, Set < 

Putni, purohascr of share of ... ... * ... ... 654 

s. . 

Sessions Judge— Krulence recorded by one judge and orders patted by another 
—Setewru Trial—Change of Judge — Validity. 

Per curiam A Sessions Judge cannot act on evidence recorded by his 
predecessor in office. On a change of the Judge, a sessions trial must 
commence de noro. . 

The judgment passed by a Sessions Judge on evidence pprtly recorded 
by his predecessor in Office is illegal and must be set aside. Durga Charan 

* • Sanyal». Thb Emperor ... 69 

Snare-holder, suit by, against the Bank to cdtorco inspection of the 
register of share-holders—Common law fight, See Corporation ... ... 103 

Shebaite&ip, inheritance to—Lunacy not* congenital—Lunacy when 

inheritance falls in, See Hinjfu Law ... im mj> 

Specific Kelief Act, Sec. 42, See Contingent right j 

—— , Sec. 42, proviso Suit to set aside fraudulent decree— 

feuit for declaration and for consequential relief—Plaint oridlnallv* * 

\ corrcctIy f ram ed Unfounded objection—Withdrawal ot prayer for 
consequential relief dismissal of suit-Seoond appeal-Plaint, amgnd- . 
ment of and restoration to original form, 8t+ Court-fee ..f ' <gg 

3 U ^ a l Pl K 8inCCr ~ I,CrraanCnt Offl0Cr ’ ** BCngal Municipal Act, 

Stea ““^P Company—AWiee ofjuit when to be given-Common Carrier, ' Act (HI 
of ISOS) a* amended by Act X of 1S00, Sec. JO. 

Section 10 qf the Common Carriers Act as amended by Act X of 1899 
placed a Steamship Company in the same position as a railway, aid makftt 

obligatory upon a person wanting to sue a^teamer Company to give notice 

of such suit within the time mended in the section. RiversW* 

Havigdtion Co- Ltd. v. Kashi Pra&d ... i 92 

Stop la aid of execution—Application for time. 

D r CT t n . aP fl!! aU " n ** Ume . iS “ 0t a Btep in aid ot execution Ind docs not 

subsequent applications from being barred. Umed Ali v. Abdul 

fniLt, d- ■ * Karim ... jpg ‘ 

8t /^c. *7“""* to-Ayautuka Hridhan-DayaVhaga, Chap, 

he 'irt. ' para Kanya,' meaning of—,Sint or married daughter*, preferable . 

* % 

Lu rried * Urtt Coxe J . di,tentiente)—Thp son suoceeS in preference to 

Pt!»mMrUgl a * aut **<* etridhan property received by a woman from*ber father 
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• The word ‘ Kanya' in Dayabhaga Chapter IV, section II paragraph 16 is configed 
to unmarriedWaughters alone. 

The Dnyabhaga of Jimuta Vahana is a pararaou.it authority in .he Benga> School? 
Other aathonties may be followed ; if there" be any ambiguity in Jimuta Vahana’s 
text; Srikrislina and Raghu Nandana deserve the greatest respect, but their opinions 
must yield to the authority of Jimuta Vahana. 

* Per Brett J. (Core J, dUeentiente )—The Dayabhaga lays down a general law of 
succession to Ayavtuha etrulhan and makes an exception in the case of such pro¬ 
perty received from a father, only to the extent that in the first instance unmarried 
daughter is preferred to the son. 

Per Ahtra J .—The later opinions of Srikrishna and Raghu Nandana 
wtftch are not based on the text of the Dayabhaga ought not to be 
followed by the Court of Bengal. ^ Prosunna Kumar Bose V. Sarat 

* *• • Sashi Ghose ... 200 

Sub-committee —Pow£r to sanction amendment of original plan—Avoiding 

expenses, See Bengal Mijnioipal Act, Secs. 400^,406, 409 ... ... 507 

Subject matter need not be s.'gne—Rent suit—Exparte deciec, See Civil 

Procedure Code, See 13, Ex pi II ... . ... ... ... 82 

Sub-lease by a non-occupancy raiyat—.Central Provinces Tenancy Act, See. 

46, Sub-Sec. 3, See Ejectment ... * ... ... ... 15 ® 

Succession, to property of Hill Tipperah Raj lying within British territory, 

See Jurisdietion-cff Civil Court ... ... <- ... ... j 

Stfit —Dismissal — Appeat Vy plaintiff and defendant — Procedure. 

‘ Plaintiff brought an notion for qjectment which was dismissed on the giouud 
that it ha<l been brought for a part of the tenancy, and therefore, not maintainable. 
The plaintiff appealed nnd the defendant also tiled an appeal against a finding in 
the judgment as to‘the nature of the tenancy. The Judge decreed the defendant's 
appeal and affirmed the order of dismissal : 

Held,Hint tp^^-ooedure was erroneous. As the suit had been dismissed, 
the defendant ogild iSt fapj^al,^ The plaintiff’s appeal should have been 
heard ftrg^.and ft*His EflOu^js pro*«it<H|j^,ve been well-founded, the defen¬ 
dant’s objectiorts "'shlpli then^hive b^ep considered. Aga Moha mma d 


MedMTHifce^J^ e vihesh Chandra Chatterji ... 552 

Surety ht administration bond, liability' ol—Kevocation of letters of 

administratiofirfor fraud, See Administration ... * ... ... 04 

one of joint brothers if can be, See Marigufg member of joint 
family ' ... ... ... ... ... ... 256 

The Sylhet Jhurn Regulation, construction—Claim to confiscate pro¬ 
prietary rights—Jhura cultivation. See Regulation III of 1891. ... 43G 

Tenancy— Evidenoe as to commencement or character wanting—Presump¬ 
tion, See Transfer of Property Act, See. 106 .. ... . . 34 


.™ , separate—Joint settlement—Separate collection—Undivided taluk— 

Measurement—Assessment, See Regulation, Bengal DcccnBial settlement, 

Sec, iy ... . .. ... .. 329 

Tenant admitting plaintiff’s title as landlord's makarraridar, to prove his 

occupancy right—Nij-jote land, suit for possession of, 8ee Onus ... 170 

Tenants settled by prior mortgagee, right of—Purchase of mortgaged pro¬ 
perty by prior and puisne mortgagees, See Redemption, right_of _ _ ' 173 



INDEX OF CASES. 
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Tenure—Hereditary character, absence of words importing- Presumption- ^ 

Permanency of holding* Sr« Ejectment, juit for ... .. •“ ^ 

TiAe, application for, Sec Step in aid of execution .... ••• ••• 

S5* P ^f.of-mng possession ^assertion of title, Regulatmn 111 of ^ 

TaneffeFability, question of^-Randlord P^'liaaing in execution of money- _ ^ 
.lecrcc—Mortgage. Set Occupancy holding -• — *" 

T W.r .1 b, * 

Sessions^udge. Set Criminal Procedure Code, Sec. 6 2S. 

_ _ Trial with aid of attestort .and trial hi/ jury— Balance of 


cvnicntcnce 

Per Woodioffe and Coxe, JJ.—In transfeiring a oasc, no consideration 
should be liad to the fact that by a transfer to a particular distriot, the 
aecu&cd will have the benefit of a trial by jury, where previously ho had 
no„c. The real question is that of convenlbnco ot^ paities. tf 4>urg% 

Charan Sanyal r. Tfie Emperor 

Transfer Of Property Act .Sec.^ 52 — Mortgage .suit-Inteiest in 
immovable property, See I.is pendens y . .... ... *••• 

Transfer of Property Act Bee. txfc-other property when liable, See 


Coats 


_ _______, 8ec. 83—Prior mortgage not existence— 

Purchaser in execution of $rior mortgagee's decree in possession—Puisne 
mortgagee not made a party, position of, See Rede Ill pt ids and sale, 
suit for ... • •• ••• . * * ••• 

___, Sec. 100 — Notice ty quit — Validity—Tehancy 'at 


53 

153 

152 


*47 

with or 


j from month to month ^ 

Per Rampmi J —I* tig! absence of any evidence as to the commence-* 
incut of a tenancy or its character, it ia to be Resumed that thc^enancy was 
a monthly tenancy expiring with the last day of the Bengali month of each 
year. A notice to quit, therefore, served on the 8th August 1899 requiring 
the tenant to quit on the last day of Chaitra 1306 (12^1. Apr if *1900) was 

quite valid. Pandit Rakhal tihandra Tewari «. The Secretary of 

State for India in Council # ... . ... 34 

Trust, breach*of—Trustee giving up rights under decree, See Trustee, suit 

by ., .. ... ••• ... 230 

Trustee, suit by— Decree in plaintiffs favour—Appeal by defAidants — Plaintiff ^ 
application to alter the jiidfffnbnt so as to defeat his own aStion—New plaintiffs , 
jammy of—-Surrender of a decree in his favour by a trustee—Betrayal of trust— 
* lief h sal of t^e Court to alter the decree. ** • 

The plaintiff, tTc hereditary trustee of a temple dedicated to the worship of 
8hiva and where the customary ceremonies of Hindu worship were carried on sued 
tie defendants, who represented a caste called tlfc Nadar or Sbanar caste. The 
question between the parties was whether the defendants and the caste*to which they 
•belonged had legal right to enter and worship Jn the temple. ^Tfce first Coprt decided 
against th# defendants, who thereupon appealed to th£^ifgb Court. Tbe plaintiff 
thought nt to protess that he then saw that he and the Judge of the lower Court were 
wrong and asked the High Court that the judgfbent of the lower Coftrt should be 
altered so -as to defeat his ovw action. The High Court, on being applied to, as their 
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Tmttee—lContd.) 

^Lordships held 'very properly, reinforced the cause of the worshippers of the tempi* 
by joining certain new plaintiffs tc the original plaintiff {whose confidence in the 
justice of bis suit had by that time convalesced). The High Co-.t refused tp alte^ 
the decree and their Lordships held, correctly. • 

* ,> 

.The compromise by the trustee was not bonujide and not lawful within 

the meaning of section 376pf the Civil Procedure Code. The decree of the 
first Court d.d not cease to be binding upon the parties by the mere fact of 
appeal though the pendency ot the appeal opened the whole question for the 
appellate Court. A trustee who gives up the right under the decree under 
appeal is guilty of breach of trust Sankaralinga Nadan v. Raja 

Rajeswara Dorai alias Muthuramalinga Dorai ... 230 

Undue influence —The Indian Contract Act, Amendment Act ( VIof 1899), Sec. 2 — 
Presumption—landlord and tenant—Dominating the will—Kabuliyat unfairly 
vbtaatid, onusn-Kxeeutants—Siat to set aside by one of the executants. 

There is no broad or*general presumption that a landlord, eves an'’influential one, 
can so dominate the will pf his tenants lys to yiducc them to make unoonsionable 
bargain in hfe favour. • / 

The onus of proving that a kabuliyat was* unfairly obtained lies on the person 


who alleges it. 

Where a kabuliyat "was executed by severaf persons it cannot be set 
aside as a whole, when all the cxeoutants did not question it Raja Pro- 

mada Nath Roy Pahadur r. Kinoo Mollah alias Raid Mia ••• 135 

,l Unfit !Secuiity for gco<l behaviour—Discietion of Magistrate, See 

"diiniinal Procedure Code, Bee. 122 . ... ... ... ... 243 

Unlawful r&sembly—Common intention—Indian Penal Code, Sec. 140, 
effect of, bn, different members, See Indian Penal Code, 0 Secs. 1J9, 300 

l f, 

exception 4 ... ... . . ... ... ... 501 

Void and voidable—Transactions, natuie of, See Ocoupancy homing, 

non-triiiisferable, bequest of ... ... ... 261 

Waiver—Defendant’s conduct, See Ciul Procedure.Code, Sec. 44(<r) ... 196 

Way, right of—Implied grant, See Easement ... ... ... 28# 

--Formed or metaled road—Severance of tenement—Implication of 

grant, See Easement ... ... ... ... ... 280 

Tjyili—Construction, consideiation for, See Hyidu Law, Will - . . ... 48 

’jyill—Construction of, rule of, Sie Hindu Law, Will ... ... 20 


- Daybkaga —IPiCeui entitled only tv maintenance, if can contest the validity of 

grant to idols or construction of trill. 

Where the plaintiff being a widow of the testator, is entitled to main¬ 
tenance and is a stranger to the estate, which, on an intestacy, woald go to 
the adopted son, she is not competent to raise any question as to the validity 
of certain provisions in the will^elat ing to the establishment and mainten¬ 
ance of certain idols or to have a construction of the entire will. Promotho 

Nathltoy r. Srimati Nogendrabala Chowdhurani ... 489 

—— Residence, restrictive as to place of —“ Just cause" for non-cymplianee — 
Maintenance, right to and amount, if can be limited by will—Hindu testator, 
powerxf, to deprive his widow of share of property—Maintenance, right of % if 
(an he excluded by implication. 
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SPECIAL BENCH. 


ffefore Sir Francis William Maclean, A”. C. /. E., Mr. justice 
Rampini, Mr. Justice Brett, Mr. Justice Mitra and Mr. 
Justice Doss. • 

SAMARENDRA CflANDRA DEB BARMAN BARA 

THAKUR 

V. 

*BIRENDRA kishore deb BARMAN.* 


Jurisdiction of Civil Court—Succession to property lying within British terrl- 
tory, (fyspute as to—Iltll 'lipperah lloj—Declaration of contingent right, 
suit for, if maintainable—Speeijic Relief Act (I of 1877) section 42. 

J^eld, (Doss J. dubitakte). —The appointment o£ Jubraj by the Kaja of 
Tippersh is an act of State by a Sovereign Prince and the Municipal Courts 
cannot question the validity of thi^t appointment. . # 

Beer Chunder JManihya v, lluj Cootner Nobodeejr Cliunder Deb Burinono (1) 
followed. # 

Jfeelhisto Deb Burmono v. Beer Chunder Thakoor (2) referred to. 

Per curiam. —A person cannot sue for a declaration of his legal right 
unless he has an existing right, and a merp contingent right which may never 
ripen into an^dbtual existing right is not sufficient to ground an action for a 
declaration that the defendant has ro right of succession to the property. 

• • ... 

„ Appeal by the Plaintiff, 

Suit a declaration that the plaintiff is according to 
the kulachar *of the Tipperah Raj family and by virtue of 
appointment, as Rara Hakur by the last Raja entitled to Jhe 
succession to the property situate iu British India. • 

Thtf facts of thte case appear sufficiently from the judgment. 


•Appeal from Original Decree No. 174 of 1006, against thq decree of Babu 
Bepifi Behary Mukerji, Subordinate Judge, First Court of 24-Parganahs, dated 
the 24th January 1906. 

(1) (I8»D I U R.«9 Calc. 535 ; 12 C.”T.. B. 405. 
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Amarendra Chandrl 
Deb Barman Bara 
Tbaknr 
r- , 

Birendra Kisbore 

•Deb Bwman, 

© 


The case of Beer Chunder Manikaya v. Raj Cdhfnar Nabodeep 
Chunder (i),.is rightly decided. 

The case does not come under section 16 clause (d) Civil 
Procedure Code. It 'is a pure contingency*whicli may or may 
not arise. Clauses (a), (b) and (c) of the Section are distinguished 
by the words “ pny other right to.’’ There is nothing in it to 
indicate that such ri^ht of contingency is dealt <nvitlj. It is 
'nothing more than Spes successions. * • 

Section 42 of the Specific Relief Act treats of suits for declara¬ 
tion'for hjmself with regard to succession. This suit does i?ot come 
within the class of suits by reversioners. There is no class of 
Jobraj. Referred to Musst. Pranputtee v. Lalta Futteh Bahadur ( 2 ). 
There is a distinction between getting a declaration for his own 
benefit and a declaration that the act of the widow is not valid. 
The case of Greeman Singh v. IVahari Lall (3), is decisive on the 
point. Section 42 has no application to cases of contingent 
rights. The illustration to that section refer to known classes. 

Dr. Rash Behary Ghose followed.—The title to the Guddi 
and Roshunabad is one and the same. Referred to Nilkishto 

« I 

Burmono v. Beer Chunder Thakoor (4), Duke of Brunswick v. 
King of Hanover (5). Illbert page 4/56 ; Wheaton’s International 
law page 40. As for semi-Sovereign State, see Wheaton page 62. 
Referred to Raj Kumar Nabodeep Chunder v. Rajah Bir 
Chundra (6). 1 c 

The plaintiff is not entitled to sue under section 42 of the 
Specific" Relief Act. Referred to* Kattama Naichter v. Dora 
Singa Tevar (7). The judgment in Greeman Singh v. Wahari 
Lall (3), rests on that principle. Referred to Mr. Whitley 
Stokes Commentary on section 42, Vol. I page 978. The section 
refers to present and vested right and not to contingent right. 
See Bhujendra Bhusan v. Triguna Nathjj). * \ 

The discretion which the Coprt has, must be exercised with 
great caution. This is a case in which such a decree should not 
be giv£n. • * * 

* f * 

Mr . B. Chuckerbutty in reply—Submissions can not give 
jurisdiction. Only to avoid embarassment th$ Raj4 submitted. 

Section 433 Civil Procedure Code deals with procedure. It 
does not deal with rights. • * 

(1) (1883) I. L. R. 9 Calc. S85. (4) (1869) 12 Moo. I. A. 523 (534). 

(3) (1863) 2 Hay. 608. (5) (1863) 6 Bev. 1; 49 B. R. 724. 

(3) (1881) 1. L. B. 8 CaTo.,12, (6) (1876) 26 W. B. 404 (466). , 

(7> (1875) LP.SIA.169 (178, 174); 15 B. L. B. 83 : 28 W. B. 8». 

(8) (1882) 1. L. B. 4 CMc.761. ( V) (1904) 1.1. B. 27 4C4. 
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titan court. 


Illustrations («) ahd (t) to section 4a of the Specific Relief 
Act show that the plaintiff is entitled to a declaration. He is’ 
not questioning the povyer of Raja to choose anybody as Jttbraf. 
Section 42 does Hot restrict the power#of the Court; but all 
declaratory sdits are discretionary. When the cases of Katama 
Natchier v. Dora Sijtga Tevar (1), and Musst. Pranputtee v. Lalla 
Futteh gabfldur (2), were decided, the law was •different. Section 
42 is wide enough to cover the present case. The case of Greeman 
Singh (3), is a very peculiar case. It wa* dissented from in Man- 
matha Nath Biswas , v. Rahilli Moni Dasi (4). In the case of 
Greeman Singh (3), the Judges were dealing with the rival claim¬ 
ants. The plaintiff can get a negative declaration. c. a. v. 

0 Afterwards their Lordships, owing to the importance of the 
case, referred it to the Special Bench, for disposal. 

Mr B. Chuckerbutty (with him Babus Basant Kumar Bose 
and Harendra Narayan Mttra) for the Appellant. 

So far as land in British India is concerned, the only 
tribunal which can decide the title to that, is the British Court. 
Refers tqSir Charles Atchison's tieatise, p. 102 (Ed. 1876). The 


, dim., 

190& ’ 

Samarendn Cfaagdn 
Deb Barman Bam 
Thakur 

t. 

,Blrendra, Klshore, 
Deb Barman. 


Man tto 


same view is taken in Mr Mackenzie's book (Ed. 1884)«p. 272. 
See also Nanabhai v. Shrin^an Goswami Girdhariji (5). 

[Rampim J —Was there any admission in the plaint as here ?] 
No amount of admission will do. It is a question of law. 
For his misconduct tfc was driven out of Hill Tippera. He was 
deposed as in the Bombay Case. 


Whatetjer may be theaeffect of cancellation in Hill Tippera, 
the law applicable to lands in British India is the law of 
British India. Referred to Nanabhai v. Girdhariji (5) and 
Ram Gunga Deo. v. Doorgamutiee Jobraj (6). 

[Brett j —There was no question of legality of the Raja’s act] 
So fj? us Raja's territory is concerned, he was not asking 
their .Lordslyps to consider the matter. 

^See Urjun Manic Thakoor v.Ram Gunga Deo (7) and Ranee 
Soomitrd vs Ram Gunga Matjik (8). , 

the nejfc case that arose was that of Beer ChunderJoobraj. 
v. Neelkissen Thakoor (9). This case went up to the Privy Council; 
sqe Neelkisto Deb Burtnono v. Beer Chunder Thakoor (10). 


(1)(1875) h. R. 2 I. A. J69 {172, 174) ; 15 B. h. R. 83 ; 38 W. B, %U. 

«»(1883) 3 Hay 608. (6) (1809) 1 Sel.Bep. 270 (Hew Ed. 881.) 

(8)11881) I. L.R. 8 Calc. 12. (7| (1815) 2*el.Rep. H2 (NewEd.177.) 

IS && L L. B. 37 All. 408. (8) (1820) 8 Sel.Bep. 40 (New Ed. 64). 

W <WW) I. h. B. 12 Bom. 881 (883). (?) (1804) 1 W. B. 177. 

(10) (1889) 12 MOO. I. A. 528. 
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[Maclean C. J—' The question of jurisdiction was not in 
‘dispute.] 

At page S34 their Lordships observed as follows :— 

« The Rajah of JTipperah , though in retpect to these lands 
subject to the laws and Courts of British India , is in fact an 
independent Prince with a considerable territory known as the 
Tipperah Hills &c»” This passage was relied on. Jteads page 
538 of the Report. ‘.‘On the argument of this appeaf before 
*their iiordships, the Appellant’s preferential title by seniority to 
the Jtibrajship was sought to be established by evidence of a 
family custom to be collected from the instances given in the 
geneology of actual successions.” The other side relies on 
page 534 - * 

Referred to Mr. Foote’s Private International Law 3rd 
Edition, 1904, page 139 and Wheaton's International Law, 4th 
Edition, page 159. No authority other than the constituted 
authority can impose law. See Westlake’s International Law, 
4th Edition, page 246. 

An act of State can not inferfere with private property. 
Land qan not be held by a foreign sovereign as a subject. Read 
Dicey’s Conflict of Laws, Edition 1896, page 590 as regards 
devolutions ; also pp. 38, 223. 

Referred to Goswami Shri Girdhariji v. Madhowdas (l) and 
Shriman Goswami v. Goswami Shri Girdfiar Lalji (2). ‘fwo 
questions were raised in the last case. See page 623 ; submitted 
that the question of jurisdiction was, decided in favour of the 
contention he was urging. 

Referred to Rajkumar Nobodip Chundro Deb Bnrmun v. 
Rajah Bir Chandra Alanikya Bahadoor (3); see page 406 ; 
Maharajah Bir Chunder Alanikya Bahadoor v. Ishan Chunder 
Thakur (4). The suit was against the»Maharaja for .Maintenance. 

The next case referred to was Beer'- Chunder* Manifya v. 
Raj Coomar Nobodeep Chunder Deb' Burmono (5). There also 
the question arose as regards right to maintenance.. The Raja 
was a party in that case. JHe distinguished that base on two 
grounds : (1) His suit was not against tbe Raja : (2) The claim 
for maintenance is not a suit for property, unless*and ’until it .is 
made a chaPge on the property. >' t 

[Dr. •Ghosk.—T hat was not a suit merely for maintenance.] 


(1) (1898) I. L. B. 1? Bom. 600. (3) (1883) 26 W. B. 404. 

(8) (1878) I. L. B. 17 Bern. 620 (note.) (4) (1678) 3 C. L. B. 417? 

. . (*) (18 83) I. L. R, 9 Culc. 686 i 12 O, I. B, 466. 
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He adoptej the argument of Mr. Phillips at page 548. He ' Civil* , 

adopted the third argument there as his first. Read the judg- 1908. 

ment and pag^s 555 h 556 '. He submitted that it was not necessary aamweudrTchandr* 

to decide the question of jurisdiction. The observations made Deb Harman Bam 
. , Thakur 

therein which go against him were not correct. , 3 

Then referred Co Beer Chunder Manikya y. Is lain Chunder ®Det^Bar 
Burd/iur ( 1 ). ■ That was a suit for recovery of rent and road- _ —— 
cess. The sdme learned Judges who decided the case cf Beer 
Chundyr v. Raj Conmar ( 2 ) decided this case also. They treated 
him like> an ordinary subject, 

Read sections 431 and 432 of the Code of Civil Procedure. 

The case of Hajon Manick v. Beer Sing ( 3 ) was‘relied on 
by the lower Court. So far as jurisdiction is concerned, he 
submitted that the case was in his favour. The suit had to be 
brought in the British Court. 

Read sanad dated 1 st June 1904 . The suit was instituted 
in March 1904 . The sanad did not affect him at all. 

It is land in British Indio and it is governed by laws in 
British India. No person can get any right to s any such ljnd by 
act of State. So far as land in British India is concerned he is 
entitled to show that his tide is superior to that of the defen¬ 
dant. Sotfar as this zemindary is concerned, it is governed by 
Regulation I of 1793 . 

Referred to Story's Conflict of Laws, para. 427 and. Chap. 

XIV p. 539,. 

The next question is : “Is it a suit for land within the mean¬ 
ing of section 16 cl. (d) of the Code of Civil Procedure ? ” The 
ground on which this was decided against him was that cl. (d) 
must refer to suit of same nature as els. (a), (b) and (c). The 
words are “ Jor the determination of any other right to,” are 
wide enough to include,such a case as this. Referred to the case 
of The Delhi and London Bank v. Wordie ( 4 ). The plaintiffs are 
entitled to.succeed in preference to the defendant. 

Then refefred to Kellie v. ’Fraser Is). There at page 463 May, 12. 
it was said. “ It will be observed, however, that in all, or almost 
all, the cases uporr-which the appellant relies, the suit was brought 
for the purpose of acquiring the possession of, or of establishing 
a title to, or an interest in, the property which was the subject 
of dispute, more particularly in the case of The Delhi and London 
Bank v. Wordie ( 4 ), where the object of the petitioner was to 

(1) (1883) I. L. K. 10 Onto. 136 (3) (1881) I. L R II Calc 17 . 

(9) (1833) I. L. b:» Oalc 633 (4) (1373) I. L B. 1 CUlc. 249 . 

(6 1 (1877) UBi Calc. 115 . 
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'Manick v. Beer Sit\g{ i). In it the case of Beer Chunder Manik- 
kya v. Rajkuntar Nobodeep Chtiuder Deb Burntono (2) was referred to. 

There is an exception to land of the State whiqh never dies. 
A question^as to extent of territory cannot be settled by ( Muni¬ 
cipal Court but by diplomatic action. The Court having jurisdio 
tion must stay its'hand as soon as it sees that it is a question as 
c regards declaration. <, 

Btr Chunder and $ilkristo were both recognized. They 
were interested to see that the question was decided one way 
or the other. See page 553 of the case of Beer Chunder Manikkya 
v. Raj Kumar Nobodeep Chuuder Deb Burntono (2). The judgment 
of Macph%rson J. is no authority on a question of fact. See 


12 M. I. A. p. 534. 

1 The Rubakari appointing the defendant Jubaraj clearly 
shows that the zemindaries are part of the Royal possession. 
The Sanad shows that also. • 

The Bombay cases referred to by the other side lay down 
an elementary proposition, viz., no foreign sovereign by any act 
of its own nor, any foreign Court by any judgment can affect 
land outside the State. This is an act of the State and sought 
to be set aside by the subject of'the Raja. The plantiff is not 
entitled to do so. 

In Beer Chunder Manikkya v. Raj Koomar Nthodeep 

Chunder Deb Burntono (2) it was observed as folio .vs :— 

“We further observe that for our Courts to entertain the 

0 , 1 

plaintiff’s suit and declare him Jubaraj would, if operative at 
all, have the effect of annulling the Maharajah’s appointment of 
his own son as Jubaraj ; but this appointment was an act of 
sovereignty performed by the Maharajah in his own territory, 
and as such it clearly cannot be questioned or set .^side by the 
Courts of British India.” What is the plaintiff's cause of 
action ? He comes into British Court and asks that his own 
sovereign had no power. 

The next point is that under the Code of .Civil Procedure, 
the Alipur Court has no jurisdiction. This depends upon 
whether the plaintiff is entitled to a declaratory decree. Accor¬ 
ding to his own showing, the plaintiff is only entitled to a con¬ 
tingent interest. Under section 6 of the Transfer of Property 
Act a mere right to succession is not property at all. 


(11(1884)1 L. B. 11 Calc. 17 (24). 

(S)(1883)I. L. R.atNc. 535; ISO.UR.485. 
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A persdfl who stands in the position of a reversioner is not 
entitled to a bare declaration. The Courts might determine any 
existing right but would not determine any contingent right. See 
Mussamut PranpAtce v. Lalla Futteh Bdhadonr (i). 

• [ J^oss J It is not a declaration of right but & declaration 

of a possibility of a right.] 

TJiis «ase is approved in Kattama Natc)nar v. Dura Singa 
Tevar( 2). ««ad pages 189, 190, 191. Id this case their Lor* 
ships distinguished the well-known chisses of cases. The case 
of Grcgmau Singh v. Wahari Lall (3) cannot be distinguished. 
The judgment is perfectly sound. The Allahabad dnd Madras 
High Courts misunderstood the ruling. See Bliujcndiu Bhutan 
v. Trigunanath (4). At page 765 Mr Justice Wilson observed as 
follows .* “And I do not purpose to attempt to lay down any 
general rule, beyond this, that I think the discretion ought to 
be exercised with great caution. I have 110 doubt, however, 
that the present case is not one in which a declaratory decree 
ought to be given. To hold otherwise would be to lay down 
that any.one who claims any interest in property, present or 
future, ought to be allowed to ask the CoCirl to give*him an 
opinion on his title, and .it cannot, I think, have been the 
intention of the Legislature to lay down any such rule." See 
also Pirthi Pal Kitnu ar v. Human Ktimvar (5). 

, Mr - Chuckerbutfy in reply— The act of the State was after 
suit. The sauad of British Government was after suit. ' 

An djjppintment by *he Raja of the defendant affecting 
land in British India has no validity at alk 

[Brett J — The question is whether British Court* has any 
jurisdiction over lands in British India.] 

Submitted that he was not peeking to set aside the appoint¬ 
ment. Hi^ptosition is exacfly like that of a reversioner. 
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The following judgments were delivered. 

Macleaq C. J. —The plaintiff seeks in this suit for a decla¬ 
ration that he is according to the koolachar, custom or usage of 
the Tipperah Raj family, and by virtue of the appointment 
referred to in his plaint, entitled to the succession to the 
scheduled property from and after the demise of the present 


<1) (1863) 2 Hay. 608 ; Syvester 279. 

(2) (1875) L. B. 2 1. A. 169 ; 16 B. L. K. 88 ; 23 W. B. 814. * 

• Ml (1881) 1. L. B. 8 Cal. 12. 

(4) (1882) I. L. B. 8 Cal. 761. 

(5) (1880) L. B. 17 I, A. 107 ; 1 L. K. 17 Cal, 933. 
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]Raja of Tipperah, and that the defendant \ias no right of succes¬ 
sion thereto. That is the object of the suit. 

The property scheduled to the plaint lies within British 
territory : and, part of^uch property consists (ff a hotise and lands 
in the Ballygunj Circular Road known as.“ Green Park ” °within 
the local limits of the Alipur Court. 

The plaintiff* is a son of the late Raja of Hjjj Tipperah. 
According to his case, rtte Raj family of Hill Tipperah of which 
the Raja is the head, is governed by the Hindu law as obtaining 
in Bengal, except in so far as that law is modified by the custom 
of the faftiily, by which the reignftig Raja may nominate and 
appoint from amongst the legitimate membere of the Raj family 
his two next successors, the first successor being styled Jubraj 
and the second successor being styled Burra Thakur. The 
plaintiffs’ case is that, according to the said custom, the said 
appointments fix irrevocably the succession in the parties nomi¬ 
nated, and the Jubraj so appointed is ’indefeasibly entitled to 


succeed, on the demise of the reigning Raja who appointed him, 
to amongst other things, the scheduled property ; and the Bara 
Thakur so appointed is indefeasibly entitled to succeed to such 
property on the demise of the Jubraj. It is undisputed that the 
scheduled property follows the succession to the Hill Tipperah 
Raj, or, as the defendant puts it, forms part of their royal 
possession and the light and title to such property follows 7 the 
possession of and succession to the throne, and is enjoyed by one 
and the same title. 

In the year 1870. the late Rajah appointed his eldest son 
Raja Radha Kishore Deb Burman, the present Raja, Jubraj , and 
in the year 1878 appointed the plaintiff Burra Thakur. The late 
Raja died on the nth of December i8<)6 : and, the present Raja 
succeeded to the throne of Hill Tipp'erah as also to tfc’ scheduled 
property. It appears that, by an instrument under his sign 
manual and the seal of his State, dated the 8th of February 1899, 
the Raja appointed and constituted the present defendant his 
Jubraj , and caused the said appointment to be notified to the 
officers of the state for their information and guidance, and to be 
communicated to the Government of India. The plaintiff 
objected to this appointment: and challenges its validity, alleging 
that the defendant is illegitimate. It appears that on the 9th of 
Jujje 1890, he memorialized the Government of Bengal against 
such appointment, but unsuccessfully. The Government of 
Bengal rejected the plaintiff’s memorial. In these circumstances 
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the plaintiff instituted tTie present suit on the 9th of March 1904 .' 
in the Subordinate Judge’s Court of Alipur and asked for the 
declaration I have stated. 

The defeflce i? that the piesent R;fja is the Ruler of the 

Sovereign Stafe of Hill -Tipperah whose succession to 4 hat State 

dcfactu ct dcjuic has been recognised by the Government of 
* • * 

British Jndijb and that as such Sovereign Prince, the said Raja 

holds and by fight of his succession to'the throne of thye said 
State, enjoys, as part of his royal possessions, the properties 
speeifie 3 # and described in the schedule to the plaint, the said 
Raja's title to the throne *of Hill Tippeiah and to his Royal 
possession both without and within British India Ternary being 
ong and the same, and the latter an appanage to the said throne 
following the course of succession thereto The defendant also, 
alleges, and this is not disputed, that the British Government has, 
as paramount power, confer! ed a lauad upon the present Raja 
affirming his absolute freedom in the choice of his own Jttbraj 
or successor to the Raja and /emindaries and other property in 
British India which appertain thereto and are held therewith, and 
that after the receipt of the Sanad, the said* Raja has’by a H 
Rubakari dated the 22nd of J^ily 1004 confirmed the appointment ' ' 
of the defendant as his Jubraj or immediate successor. The 
defendant’s case further is that, each reigning Raja is, after his, . , i 

succession to the thronS, empowered of his own absolute and free*^ J 3 
choice to nominate and appoint a member of the Royal family to^ 
be his owrf immediate successor under the title and designation^ C /2 
of Jubraj, who, on such nomination and appointment, becomesO 
entitled to and does, if alive on the death of the Raja by whom 
he was so appointed, succeed to the Crown and kingdom of 
Hill Tipperah and, with such kingdom, to the royal possessions 
.thereof, whejUer situate in Hill Tipperah or British India, includ- 
ing the.schedqjed property. There appears to be no doubt even 
upon the plaintiff’s own plaint that the scheduled property forms 
part of the royal possessions of the Hill Tipperah Raj, and follows 
the succession fo the Raj. It is further ‘alleged by the defendant, 
though it has not been proved, that the Raja in the exercise of Jiis 
sovereign rights, on the 30th of June 1900, for ieasons*of State, 
candelled.the appointment of the plaintiff as Bara Thakuj. 

The Subordinate Judge has dismissed the suit, holding in 
effect that it is not competent for him to go into the question of 
tHte sights of succession in the Hill Tipperah Raj. The plaintiff 
has appealed. 
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It is not disputed by the defendant that the scheduled 
property by reason of its being situated within British Territory 
is subject to its Territorial Law affecting the same. But his 
contention is that tlfe Courts in British India cannot go into the 
question of the right of succession to the Raj. Although tjie 
prayer of the plaint is as I have statgd, the seal object of the suit 
is to set aside the appointment by the present Raja, dated the 
8th qf February 189*9, of the defendant as hfs 'Jubraj. It is 
difficult to see how sfich a question can be dealt with by the 
Subordinate Judge at Alipur or by any Gourt in British India. 
The appointment of the defendant was an act of State by a 
Sovereign Prince, and when it is once estaBlshed in this suit that 
this appointment has been made, it is difficult to see how the 
.lower Court could have gone into the question of the validity of 
that appointment, and, least of all, in the absence of the Raja 
who is not a party to the suit, and who is most interested in 
maintaining the validity of the appointment of his son, the 
defendant, as Jubraj. If he had been made a party to the suit, 
he would presumably have demurred to the jurisdiction. In our 
opinion the Cotirt at Alipur had 110 jurisdiction to decide who is 
the Jubraj of the Foreign State of Hill Tipperah. It has not 
been disputed that Hill Tipperah is a Sovereign State, in that 
it governs itself without dependence on any foreign power. The 
right of the Raja to appoint the defendant has been recognized 
by the Saiiad of the Viceroy and Governor General of India dated 
the 21st of June 1904, in which it was declared that the Chief of 
the Hill Tipperah State for the time being might, from time to 
time, and at any time, nominate and constitute any male member 
of the family descended * * * * through males 

from him or any male ancestor of his, to be his Jubraj or 
successor to the Chiefship. No doubt in sevefi.' cases—and* 
reference may be made especially to the case of Neel Kris to Deb 
Burmono v. Beer Chundcr Thakur and others (1), the parties 
interested did, at the instance of the Government of India, 
leave it to the British "Courts to decide, from time to time the 
question of the right of succession to this Rai. But in all these 
cases th.e parties interested submitted to the jurisdiction of the 
Court, and the question of jurisdiction was, apparently, never 
raised. In the case of Neel Kristo Deb Burmono v. Beer Chunder 
Thakur (1), their Lordships of the Judicial Committee say this 
(pages $34-535). The Rajah of Tipperah though in respect*to 
(1) (I860) 12 M. I. A. £38. “ 
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these lands subject to the laws and Courts of British India , is in . 
fact an independant prince with a considerable territory known as 
the Tipperah Hills, and as the title to the zcmindary and to the 

Raj is the same, the dispute respecting tfie former involves a 

| ® 

question of the right of'succession to the Musmtd or "Throne of 
the independent Principality. The respondent, Beer Chunder 
Thakurj* has* been acknowledged by the British Government 
as de facto sbvereign *of Tipperah, but’this acknowledgment* 
has be|n regarded in the Court below "as determining nothing 
more than his present and actual possession of the Throne, and 
their Lordships will deal with the question between tire parties 
as if the litigation* were between two ordinary subjects of the 
crftwn upon a disputed title to lands with the jurisdiction of the 
Indian Courts.” And later on at page 543 they say this.: 
“ This contest is jn truth a contest as to the title to reign ; a 
matter, rather of State policy than one proper for Judicial deci¬ 
sion.” That case is no authority for the proposition that if the 
question of jurisdiction is raj^ed, the Courts in British India 
have anji right to decide the question as to who is entitled to 
succeed to the Raj of a foreign sovereign State* In the (fase of 
Beer Chunder Manikkya v.* Raj Coomar Nobodccp Chunder Deb 
Burntouo^i), the Judges say “ We further observe that for our 

Courts to entertain the plaintiff’s suit and declare him Jabraj\ 

* § 

woqjd, if operative at all, have the effect of annulling the 
Maharaja's appointment of his own son as Jnbraj ; but this 
appointment«vas an act of dbvereignty performed by the Maha¬ 
raja in his own territory, and, as such, it clearly cannot be 
questioned or set aside by the Courts of British Indid. Under 
the circumstances we do not think that this claim could be 
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entertained by our Courts.” 

As ha^afi-eady bejjh pointed out, the real object of this suit 
is to «set asWe the appointment by the present Rajah of the 
defendant, his son, as Jubraj and successor, and the question 
here .is practically the same«as that which was dealt with in the 
case last cited. The passage quoted applies to the present case 
and we adopt it* • 

♦ For these reasons the appeal must fail. • 

Apart however from this, there are other difficulties in the 
path of the appellant. It is contended for the respondent that 
# no such declaration as is asked for can properly be made under 
secfion 42 of the Specific Relief Act. The plaintiff has no 
* (1) (1882) I. L. R. 0 Calc. 533. 
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.present interest ; he may never have any interest in the Raj or 
the property. Even assuming the appointment of the defendant 
as Jubraj to be invalid, the plaintiffs’ interest^ in the Raj and in 
the scheduled property is contingent upon his_ surviving the 
present Rajah : and, it has not been sertously pressed that he ; s 
entitled to the affirmative portion of the 'declaration sought. 
But it is contended that he is entitled to the negative portion, 

* namely that the defendant has no right of succession to the 
scheduled property. If the view expressed above that the 
Court has no jurisdiction to go into the question of the succes¬ 
sion to the Raj be sound, it is scarcely necessary to discuss this 
point. Ir^ our opinion a person cannot sue for a declaration of 
his right unless he has an existing right, and a mere contingent, 
right which may never ripen into an actual existing right is not 
sufficient to ground an action for such a declaration. As regards 
that part of the declaration that, “ the .defendant has no right 
of succession thereto," the plaintiff's case is that the defendaut 
is illegitimate, and so could not b t e pioperly appointed Jubraj. 
We do not think that a declaration, dependent upcu such an 
issue, "ought to °be now made at the instance of the plaintiff 
who, should he die during the life of the present Rajah could gain 
no advantage, even if the issue were decided in his favour : and, 
in the exercise of the Judicial discretion which is vested in the 
Court under the section, we should not be disposed to make 
any such declaration : nor do we think that such a declaration can 
properly be made in the absence o'i the Rajah, vho is deeply 
interested in the question. But this question really becomes 
immaterial in view of the opinion expressed above upon the 
question of jurisdiction. 

The appeal is dismissed with costs. 

.. . c.» 

RampiniJ— I agree. 


Brett J.— I agree. 


Mitra J. —I agree with the learned Chief Justice. 

Doss J. —The points m controversy between the parties are 
chiefly questions of law, of unusual importance, and somewhat 
difficult to. solve, but the facts which raise them are few and 
undisputed, and they lie in a narrow compass. ‘ 

Chakla Roshanabad lying on the eastern borders of Eastern 
Bengal and comprising an area of 589 square miles is held by 
the Raja of Hill Tipperah as an ordinary aemindary uAder 
British Government, and paying a certain amount of revenue 
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fixed at the time of the permanent settlement of Bengal. (Sed* 
Aitchison’s Treatise Ed. 1876, Vol. I, p. 101, Hunter’s Statistical 
Account, Vol, VI, ]j, 460). The Raja also ojvns a residential house 
in the siiburb^of Calcutta. 

• The Raj family of Hill Tipperah is governed by Hindu Law, 
except in so far as that law, as regards inheritance, is modified 
by the hulJPhar or family custom, under i^hich the reigning Raja 
nominates and appoints from among the legitimate members of 
his family his two next successors, the first being styled Jubtaj 
and th^second Bara’Thakus. , 

In accordance with this custom Maharaja Bir Chunder 
Deb Barman in the year 1870 appointed his eldest son Radha 
•Kfshore Deb Barman as Juba raj and in the year 1878 his 
second son, the plaintiff, as Bara Thakur. • 

On the death of Maharaja Bir Chunder Deb Barman, Radha 
Kishore Deb Barman, the Jnbarnj\ became the Raja, and he on 
the 8th February 1899, under a rubakari of that date, appointed 
the defendant Birendra Kishone Deb Barman as Jubraj. There¬ 
upon the present plaintiff submitted a memoriaj to the Govern¬ 
ment of India, claiming that the nomination of defendant as 
Jubaraj was illegal, and thSt he himself should be promoted to 
that rank.* This memorial was rejected by Government and its 
ordet was communicated to the present Raja on the 8th Decem¬ 
ber *902. 

On tlm 9th March 1904, plaintiff brought the present suit, 
alleging that die defendant fs not the legitimate son of the Raja, 
and submitting that the appointment of the defendant as .Jubaraj 
(a fact which he denied) if made, is invalid, and asked for a 
declaration that according to the kulachar or custom of this Raj 
family, and hy virtue of his appointment as Bara Thakur, plain¬ 
tiff is entitled to the ^succession to the scheduled properties 
(these Being properties situated in British India and referred to 
above} from and after the demise of the Raja, and that the 
defendant has po right of succeSsion thereto. 

On the 21 st June 1904 (i.e. more than three months after 
the institution of fhis suit) the Government of India granted a 
sanbd to the present Raja, with the object, as thereirfstated, of 
removin| all doubts’ as to the rule of succession to the chiefship 
of the State of Hill Tipperah, and the ownership of the zemin- 
$iries and the other property in British India, appertaining 
thereto, and declaring inter alia , “ That the chief of the said 
State for the time being may, from time to tiine, and at any 
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•time, nominate and constitute, any male memfier of the - saicf 
family, descended through males, from him or any male ancestor 
of his, to be his Jubaraj or successors to the said chiefship.” 

Upon receipt of ftiis sanad, the Raja on r the 22nd July 1904, 
confirmed .the appointment of defendant as Jubaraj , i.e?, as hjs 
successor. The Court below has held that as the scheduled 
properties, even if situated in British India, form. th$ public 
oproperjy of a foreign Sovereign, the Courts in British India have 
no jurisdiction to entertain this suit. It has further held that 
the suit cannot proceed in the absence of the Raja, and,that the 
plaintiff is not entitled to a declaration of the nature he has 
asked for^ It has accordingly dismissed thd present suit without 
trying the other issues raised in the case. 

From this judgment the plaintiff has appealed. 

It has not been disputed by the learned vakil for the respon¬ 
dent that the municipal Courts have jurisdiction to entertain a 
suit in regard to land situated in British India, even if it be 
owned by a foreign sovereign, as the property of the State of 
which he is the sovereign. The law on this point is ,$00 firmly 
settled to be questioned now. See The Charkich (1), Halls’ Int. 
Law 5th Ed., page 171, and the authorities cited therein ; Bar’s 
Private Int. Law, translated by Gillespie, (2nd Ed.}, pages 910 
and 1113. 

But it has been contended that, even supposing that the 
municipal Courts have jurisdiction in a case of this kind, yet 
when the question is one of succession to the property on the 
demise of the owner,- such owner being a foreign sovereign, 
the law which the Courts must administer and give effect to, 
in order to determine who the next successor is, is the foreign 
law (the law regulating succession to the chiefship of the foreign 
state), qua foreign law. I confess I feel some difficif. y in follow¬ 
ing this argument. When the qnestion relates to title to 
immovable property (and succession is only a mode of acquiring 
title), the only law which the municipal Courts can administer 
is the lex situs , and in all, the decided cases relating to succession 
to Chakla Roshanabad ever since 1809, the ) Courts in British 
India (if I,have been able to rightly apprehend the judgment of 
the Privy Council in Neelkisto Deb Burmotio v. Beer Chunder 
Thakoor (a), have invariably administered the personal law of 
the Hindus modified by kulachar or custom of the R^j 
Family of Hill Tipperah, just as in the case of other impartible 

(1) OSJS) L. B, 4Ad, and Eoc. 69 at97- (3) (1800) 18 M.JL A. 638. 
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' zemindaries situated in British India (similarly governed in • Civrii, . 

matters of succession by local or family custom), not as a law 1908. 

,of the foreign state but as a branch of the laws of British India, a ?^. w l ^ ri v. r » T l 
albeit that custom derived its force and validity as such law by Deb Barman Bars' 

virtue of judicial authentitation. But even assuming'that this . Th ^ ur , 

contention is correct, it does not help the respondent in this Ktobori 

case, becauserit does not follow from it that in a case of disputed _ 

succession, tlfe ‘municipal Courts are not to administer the law * 
and determine who has the preferential right to succeed, accord¬ 
ing to that law, but rfterely ty register the decree, so to speak, of 
the foreign sovereign, however opposed to such law in any 
individual case the decree might be ; and indeed nothing short 
of this, as it seems to me, would meet the exigencies of this 
contention. The appointment of defendant as Jubaraj by the, 
reigning Rajah cannot be placed on a higher footing than a « 
decree by him to that effect, for if it be regarded as an Act of 
State exercised by the Rajah, its operation cannot be extended 
beyond the limits of Hill Tipp^rah. 

It ha* next been contended that by reason of the rejection 
by Government of the memorial of the plaintiff and the grant 
of the sanad after suit, prescribing the mode of future succession 
to the Chiafship of the State and the ownership of the zemin- 
darie^ and the other property in British India, the Courts in 
British India are precluded from adjudicating the validity or 
otherwise of the appointment of defendant as Jubraj or rather 
as the next ‘successor to th^ ownership of the zemindaries or 
other property in British India,as well in a 'properly framed suit, 
isking for appropriate consequential relief to which the’plaintiff 
night otherwise be legitimately entitled, e. g in a suit in 
ijectment, as in a suit for a mere declaratory decree. 

To my 4 nifid, this jontention raises a serious question of 
onstitutional tew, namely, wjiether the State, in the exercise of 
ts executive functions, can settle a question of disputed succession 
o lanc( fornTing part of its territory, and thereby oust the 
nunicipal Courts of their jurisdiction to decide it, without 
ncroaching qpon its legislative functions, or derogating from its 
:gisiative powers. • jrx * 7*9 

But as the determination of this question is not abjolutely u \ 7 pD / ^ 
ssential to the decision of this case, I abstain from discussing, • 

r expressing any opinion on it. I rest my judgment in the 
resent case on the sole ground that, regard being had to its 
tature, plaintiff is'not entitled to the declaration asked for. - 
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•which a decree has been made in a mortgage suit in which 
Srimati Tarangini was defendant, and to have it declared that 
she has no right in those properties and that they are not liable 
to be sold by auction under the decree. The siyt was decreed 
in the first’Court, and that decision was upheld on appeal. The 
case- is now before us on second appeal, and several points have 
been argued of which however I need notice only ^ne,‘namely 
*that the property is not debutter. If the appellant succeeds in 
this contention as I am o? opinion that he must, the pi jin tiffs 
case fails gnd this appeal must succeed. t 

The debutter if validly constituted is created by an arpanna- 
mah exec sited by Tarangini Dasee on the 14 Kartik 1303,(29 
October 1895). By this she recites that her husband died affer 
making a will in her favour, that she has taken out probate of 
the will, that she has been duly performing sheba of her hus¬ 
band’s ancestral idols, and that she hjs installed an idol named 
Luxmi Janardan Jiu in her house, and now wishes to make pro¬ 
visions for its worship. She then details certain properties which 
she has received under her husband’s will including the property 
now in question, and assigns their income to the support of the 
idol. The question is whether under the terms of her husband's 
will she had power to make this dedication. The (intents of 
the will so far as they affect this question are as follows : t The 
testator recites that he had wished to take a son in adopticgi for 
offering cakes and water to his ancestors and himself. He then 
makes his wife “malik in rightful (fossession ”or “tnalik entitled 
to ownership” of certain property, including that in dispute. 
There then follow provisions as follows. First out of the income 
of the properties demised she shall perform the sheba and 
certain festivals for the family "idol. t Secondly “you will be able 
if you wish to endow (i.e. dedicate) any property Jtr the sheba 
and ceremonies etc. of the said idol” at least as fat*as the *income 
is concerned. Thirdly “if for any reason it becomes necessary 
for you to sell or make a gift *of those properties" shp may. 
Fourthly she may adopt a son, during his minority she is to 
remain in possession of the properties left by «the testator, and 
perform «he acts mentioned, and “after the son has attained-the 
age of majority, you shall make over the 'properties *to him. 
11 Fifthly after the testator’s death you, on becoming malik in 
possession of all the properties left by me shall take a son in 
adoption (or by taking a son in adoption), and the said adopted 
son ”• and his heirs shall hold and enjoy the properties." 
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The bequest to the wife as malik is no doubt in terms sufficient ’ 
to confer on her powers wide enough to enable her to dedicate 
the property as she purported to dedicate it. But we must 
consider the effect on it of the provisions that I have distin¬ 
guished *by numbers. The first I have no doubt must be read as 
a derogation from the completeness of the gran^ conferied, and 
operates «as * charge on the property, certainly as long as it is in 
Tarangini’s lfatfds. for the benefit of the family idol. .It is * 
suggested to us on behalf of the respondent that it is merely a 
pious direction sanctioned by the injunction that “failing to 
perform these you shall fall from the path of religion j" this 
reading seems to m*e however to be contrary to the.form and 
inconsistent with the purpose of the will. The second provision 
enabling the devisee to dedicate property to “the said idol" is. 
superfluous if the previous bequest to her was absolute, and the 
same remark applies to, the third provision enabling her to 
sell the property in case of necessity. The fourth and fifth 
provisions, especially when ^ead with the recital of the 
testator’s wish to adopt a son, amount substantially if not 
in words to a direction to adopt and looking to the ultimate 
bequest to the adopted son and his sons, it is quite impossible 
to maintaiq that any absolute devise was made to Tarangini. 


• u 

• * 
> • 
CjTIItf.. 

1908. 

Bhib Lskshun 
Bbftkat 
e 

Srlmati Tiwanpini 
Dasl. 

Stephen, J, 


Under these circumstances I must hold that she took a 
limitqfl estate under tAe will, that as far as the will is con¬ 
cerned her powers of alienation were confined to the dedication 
of property forathe benefit of She ancestral idol and the alienation 
of the property in case of necessity. Consequently the dedica¬ 
tion that she has made, to her own idol, is invalid, and fhe pro¬ 
perty in suit is not debutter. The foundation of the plaintiff’s 
case thus fails, and the decrees in the lower Courts must be set 
aside. Lookifig, however, to the facts as found by the lower 
Courts particularly that the mortgagee knew, that he was dealing 
with property that was the subject matter of what purported to 
be a dedication, and that the mortgage was not bona fide and for 
consideration, we do not consider that lie is entitled to his costs 
in this appeal., Wg, therefore, make no order as to the costs^of 
this appeal, but the plaintiff must pay the defendants hi» costs in 
the Courts below. • • 

Mookerji J. —The subject matter of this litigation consists 
of certain immovable properties which formed part of the estate 
left by one Mohendra Nath Chowdhuri, who died on the 37th 
January i8£6. He* had previously made a testamentary disposi- 
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' tion of his properties on the 22nd January 1886. Under the 
will the testator appointed his widow Tarangini Dasi as Executrix. 
On the 29th October 1895, the widow dedjcatedjthe properties 
now in dispute to Thakur Luxmi Janardan Jiu ^established by 
herself. On the 6th August 1899, the widow executed a mort¬ 
gage of the same* properties in favour of the present appellant, 
and thus dealt with the properties apparently in^heV character as 
executrix to the estate of her husband. The mortgagee subse¬ 
quently instituted a suit to enforce his security and on the 23rd 
October ^903, a decree was made by.consent on the baste of the 
mortgage. The decree-holder took out execution and in the 
course o£ the execution proceedings, Tarangini preferred an 
objectioh that the properties could not be followed in execution 
sof a personal decree against her as they had been previously 
dedicated and constituted a complete debutter. This objection 
was over-ruled and execution was directed to proceed on the 
19th September 1904. On the day following, Tarangini in her 
character as shebait of Thakur LuKmi Janardan Jiu commenced 
the present actiqn for declaration that the disputed' properties 
had been validly dedicated to the Thakur and that they were 
consequently not liable to be sold at" auction on account of her 
own debts. The Courts below have concurrently made a decree 
in favour of the plaintiff. The defendant, has now appealed to 


this Court and on his behalf the decision of the learned District 
Judge has been assailed substantially on two grounds: pamely ,first, 
that the suit is barred under the provisions of section 244, Civil 
Procedqre Code and secondly , that upon a true construction of 
the will of Mohendra Nath, his widow had no authority to dedicate 
the properties in question to the Thakur. After a careful consi¬ 
deration of the arguments which <• have been addressed to us or 
both sides, I am of opinion that the first contention must b< 
over-ruled but that the second must prevail. 

In support of the first branch of his argument, the learnei 
Vakil for the appellant has placed reliance upon the cases of Be, 
RajMaruiari v. KundaliDebyaty) Rangan Pattarx. Lakshmi (j 
Rhmanathan v. Levvai (3) and Marivitltl' Mathu Amma > 
PathramKunnot Cherukot ( 4). The learned vakil for the appetlan 
howevdr, could not dispute that although some of the cases relic 
upon by him lay down the principle that an objection by a defe 
dant judgment-debtor that the immovable property attached, 


(1) (1909) 8 0. W. N. 353. 
(*) (1903) 14 M.LJ.R, 187. 


(3) (1898) I. L. R. 23 Mad. 196. 

(4) (1903) I. L. R SO HanL SIS. 
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execution of a 

possession thereof as a trustee falls within the scope of section 244, 190e. 

Civil Procedure Code ; the contrary view has been maintained in . ghibHakshan 

the cases of Shajaffari Pal v. Ram Lai Das (i), Ram Krishna v. Bhmkst 

ItfohunFPadma Charan (2) and Saukaralinga v. Kandasami (3). It is Srimati Tarangla! 

not necessary, however, in the present instance to consider which 

of the conflicting rules laid down in the two series of cases to which Mooberjte, /. * 

reference has*b£en made is well founded oil principle and is consis-* ’ 

tent with the provisions of section 2%<S, Civil Procedure Code, 

because,in my opinion none of the cases is directly applicable to 

the circumstances of the present litigation. The decisions relied 

upon were of cases of execution of decrees for money whereas 

the case before us is one of execution of a mortgage decree. 

As was pointed out by this Court in the case of Khetra Pal v { 

Shyama Prosad ( 4), section 244 has no application to a case where , 
the judgment-debtor tries to set aside the effect of the decree 
itself. In the case of a mortgage decree, the decree itself directs 
the sale of the property anjj if objection is taken that the 
property .cannot be sold because it belonged not to the 
judgment-debtor but to a party who is a ‘stranger to the 
suit, the propriety of the decree itself is called in question. 

Obviously^ a question of this description must be tried in a 
regular suit and not in the execution proceedings which are 
base^ on the assumption that the decree is a good and valid 
decree. It may further be observed that there is no substance 
in the objection taken by tht*appellant, for as the Court in which 
the present suit has been instituted is the Court which is com¬ 
petent to execute the decree, and as no question of limitation 
arises the objection would be successfully met if the plaint was 
treated as an application under section 244 Civil Procedure Code, 
on the principle explained by Sir Richard Couch in Purmes- 
suree Pershad*x. Jankee K/jcr (5) and since then repeatedly 
followed in this and other Courts ; (Biru Mahata v. Shyama 
Chumps)). The first objection taken on behalf of the appellant 
can not consequently be sustained. 

The seco/id gjpund upon which the propriety of the decision 
of the Courts below is challenged turns upon the cosstruction 
of the Will of Mehendranath and the point in controversy 
v between the parties is, whether under the testamentary instru¬ 
ct) ( 1001 ) 6 C. W. N. 63. (4) (1901) I. L. B. 82 C*Ic. 263. 

(SI (1902, 6 0. W. N. 663. (5) (1872) 19 W. B. 90. 

(3) (1907) H.M.L.J.B’. 331,1. L.B. 30 Had4l3.. (6) (1893) L L. B. 22 CWo. 183 . 
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not his private property and that he is In." 
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.is used a second time. In that clause, the widow s ftiade "malik” 
and owner of all the properties left by the testator; at the same 
time, in the event of an adoption, the testator directs that the 
adopted son with hil sons and grandsons Is heirs in succession 
shall hold and enjoy the properties; this obviously c6nveys f a 
heritable and alienable estate to the adopted, son and is inconsis¬ 
tent with the theory that the widow also takes an absqlutejnterest. 
•If we ( look, therefore! to all the clauses of the Will as we must 
and give effect to all the clauses, ignoring none as redundant or 
contradictory, there is ample indication in the context ^displace 
the presumption of absolute ownership implied in the word 
11 malik ” t and to justify the conclusion that the gift in favour 
of the widow must be cut down to something less than a frill 
proprietary right with power of alienation. The testator 
expressly authorised the widow to dedicate properties for the 
maintenance of the family idol but he does not appear to have 
contemplated the possibility of installation of another idol by the 
widow and the dedication of his properties for the purposes of an 
idol so consecrated. We are consequently driven to the conclu¬ 
sion that the pfoperties the title to which is now in controversy 
were not validly dedicated and th^.t the dedication which is the 
foundation of the present action must be treated as an unauthor¬ 
ised alienation. The result therefore is that the title on the 
basis of which this action was commenced l ’entirely fails and the 
suit must consequently be dismissed. 

The appeal is allowed, and the< decree of the r Court below is 
discharged with costs to the successful defendant to the extent 
indicated in the judgment of my learned brother. 


Appeal allowed. 
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3 efore the Ronble R. F. Rampini, Acting Chief Justice and 
Mr. Justice Ryves. 

ASMATUNNESSA KHATUN SAHEBA and others 


Before the 


» HARENDRA LAL BISWAS.* 

Occupancy holding, non fransferahie. mortgage of — T.nniUords, purchaser in 

exeeuQiou <tf money-decree, if can quistion the transfcnhility — Estoppel —. 

Endence Act*(I of 1S7'2). Sec. Its, if inrhaustire — Transferability , o 

question of. , • 

Q 

The landlords of a non-transferable occupancy holding, who purchased 
the holding at a sale held in exccu?ion of a money decree, can icsist the claim 
of the mortgagee of the said holding on the ground of its non-transferibility 
without their consent. The English law of mortgage is not applicable to 
such”a case. 

The law of estoppel in force in India is contained in section 115 of this 
Evidence Act. 

The question of transfcnhility properly arises in such a case 

Aycnuddui Aa-tyti v Snsh Chandra (1) distinguished. 

The dictum in the case approved. 

AppeaJ by the Defendants ^No*. G to 11 . 

Suit to enforce a mortgage bond by sale of hon-fransferablo 
occupancy jotes. , 

The facts of the case anti arguments appear sufficiently from 
the judgment. 

I^ahus Mahcndra Nath Roy and Girija Prosonno Roy 
Chowdhrtry for the Appellants. 

Dr. Rash*Bchary Ghose*and Balm Hati Chavail Sarkcl for 
the Respondent. * c. a. v. 

The judgment of the Court is as follows : 

This appeal arises out of a suit brought by a mortgagee to 
realise his defct, by the sale »of the mortgaged property. The 
mortgaged property uiffortunately for the mortgagee consists of 
4 non-transfera&Ie occupancy jbtes. 

The low^r appellate Court has found that the defendants 6 
to ii, \fho are the purchasers of* the jotes at a sale held in exe¬ 
cution of a money decree and who are also the landlords of the 
jotes are estopped from pleading that the jotes are not transfBr- 
able. It has therefore given the plaintiff a decree. * 

The defendants 6 to 11 appeal. They contend firstly tBat they 

• Appeal from Appellate Decree No. 1031 of 1006, against the decree of 
V^8. Coutta Keq.. District Judge of Faridpore, dated the 5th March 1906, 
affirming that of Babu Fnrna Chandra Chowdhry, Additional Subordinate 
Judge of Faridpore, dated the 29th August 1905. 

• (X) (1906) II C. W, N. 76. 


• May, SS; S7. 
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• never represented that the jotes were transferase ' without their 
consent and secondly , that their conduct in no way amounted to an 
estoppel. 

The facts are that in 1894 the defendants 6 to 11 sold the 4 
jotes in execution of a money decree. The jotes were purchased 
by one BanwariLal Ghose, who however did not take possession. 
He re sold the jotes to the former tenants who apparently 
'* obtained the money to buy them back from the father of the 
plaintiff, to whom they Ynortgaged the jotes-on the 21st Septem¬ 
ber 1898 ; subsequently, the defendants 6 to 11 again 'sold the 
jotes in execution of a money decree, obtained by one Mahim 


Chandra, Shaha, who had a money decree against the tenants. 
The defendants 6 to 11 attached this decree, executed it -and 
themselves became the purchasers. 

The District Judge says : “ In this case they were appearing 
not in the character of landlord, but as ordinary purchasers and 
in order to realise their dues they sold up the jotes. By doing 
so, they raised the presumption that the holding was transferable. 
Having done so and got their relief, I do not think they can 
now come forward in another capacity and say that the holding 
is not transferable.” 

The learned pleader for the appellants contends that the 
defennants 6 to 11 never represented that the jotes were transfer¬ 
able without their consent. By selling'them, they represented 
only that they were transferable with their consent. 

He further urges that they bought the jotes in May and July 
1899, and the plaintiff’s mortgage was executed on the 21st 
September 1898 ; so there was no estoppel in pais. 

We must admit the force of these arguments. Dr. Rash 
Behary Ghose for the respondents replies that the provisions of 
section 115 of the Evidence Act are not exhaustive, that accord¬ 
ing to English Law, the defendants by their purchase in 1899, 
only purchased what the mortgagors had to sell, viz , the equity 
of redemption, and that they are therefore now In the place of 
the mortgagors, and so can not in equity resist the claim of the 
mortgagee, and finally on the strength of a .ruling reported in 
u C. W, N 76 that the question of transferability does not 
arise in this case. He further urges as a cross objection that the 
plaintiff has a mortgage over the 16 annas of the jotes and not 
over only a 9 annas 4 pies share in them. 

We are of opinion that the English Law of mortgage 
is not applicable to this case. The law of estoppel in force in 
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this country is contained in section 115 of the Evidence Act. * 
The appellants are clearly not estopped from pleading and 
proving, as they have done, that the jotes are not transferable 
without their ^consent. That being so, the plaintiff’s mortgage 
is^>f no avail. The case'of Ayenuddin /Vitsyn v. Srish Chandra 
Banerjee (1) on which the learned pleader for,the respondent 
relies has*no application to this case. In that case, the contest 
was between *a’mortgagee and the purchasers of jotes» sold 0 
at the ^instance of certain co-sharer landlords, who bought 
only thc^ right, title and interest of the tenant. None of the 
landlords were parties to the suit. The facts of the present 
case are entirely different. But in that case it vs said: 

“ No doubt if the question was between the assignee of the 
interest of Dharmodas, the tenant,” (as is the case in the present ■ 
suit) “ and the landlord, the plaintiff could not recover without 
proving that they were transferable according to custom and 
usage." So that according to this dictum the question of the 
transferability of the jotes does arise in this case ; we must, 
therefore, decree this appeal, which we accordingly do with costs. 
The cross appeal only arises if the appeal is unsuccessful. When 
we hold that the plaintiff ra not entitled to anything, it is 
immaterial jvhat share of the jotes he would have a right to, if 
his mortgage had been valid. 

TJie cross appeal is, therefore, dismissed, 
a. T. M. < Appeal allowed; Cross appeal dismissed. 

(1) (1006) 11 C. W. N. 70. . 
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Before Mr. Justice IVoodroffe and Mr. Justice Coxe. 

MiDNAPORE ZKMINDARI Co. Ltd., 

. * ' »• 

GOBINDA MAfiTO and others. * 

licit Procedure Code (Act XIV of 188ft), Section* 440,443—-Representation of 
minof plaintiff—Leave of Court—Certificated guardian not appointed— 
Compromise—Court to decided for benefit of minor*. 

Where the mother of a minor is allowed by the Court to act lor Jier sod, it 
* * fair inference that she was appointed guardian by the Court, even 
.hough thertfls no formal order in the record, so appointing her. 

Where Hie Court acts in contravention of Section 443, Civil Procedure 

* Appeal from Appellate Decree No. 1058 of 1903 against the decision of 
hum 8snsh Chandra Qhose, Subordinate Judge, Hidnapur, dated the 34th 
■Vbruary 1905, affirming that of Baba Manmatha Nath Bose, Mnnsiff, dated 
the 35th September 1901. 


Civil.. 

1907. 

August, 0, 



tBK CALCUTTA. LAW JOURNAL. 


rJ* . 


Civil. 

1907. 

Mfdn&pore Zemin- 
d*ri Co,, Ltd. 
e. 

Gobinda Maht®. 


| [Vol. VIM.„ 


Code snd overlooking the claims ol the certificated guardian appoints some¬ 
body else, guardian of the minor, it is a mere irregularity. 


Dammar Singh v. Pirbhu Singh (1), approved and followed. 

e o r. 

Even though there be no order which states in so many terms, that the 
Court has considered the compromise and held it to be for the benefit of the 
minors, it must be assumed, in the absence of evidence to the contrary, that 
the Court did its duty in the matter. f 

Appeal by the Defendant. « • 

Suit for rent. 


The necessary facts and a-guments appear from the 
judgment. 

Bafu Jogesh Chandra Roy for the Appellant. 

Babu J.oy Gopal Ghosha for the Respondents. 

The judgment of the Court was delivered by 


Woodroffe J. —The first question which arises in this appeal 
is whether the minors were properly represented in the suit in 
which a compromise decree was passed on the 12th August 1899. 

There is no doubt that the minors must be represented and 
that if they are not represented, the decree passed in such a suit 
is liable to be set aside. 

In the present case, it is said that the minors were represent¬ 
ed by Badan Mani who was the mother of one of the minors, 
Uchit Mahato. Now it is quite true that there was no formal 
order in the record appointing Badan Mani ; but I think it is 
a reasonable inference from the ^documents which have been 
placed before us that the Court in fact assented to the appoint¬ 
ment of Badan Mani as guardian. We find a reference to this 
guardian in the plaint in that suit, and in the order sheet of the 
26th June 1899 there is an Older directing notices to be issued 
upon the minor defendants and their guardian. ■ I think it is a 
reasonable inference under the circumstances that Batman Mani 
was the guardian appointed by the Court of these minors. 

But then, another objection's taken. It is said that if Badan 
Mani was in fact appointed she ought not to have been so appoin¬ 
ted because Sadanund the certificated guardian of the minors 
Gobindg, and Gujiram had a preferential claim under the„ Civil 
Procedure Code. - , 

It may be that the Court exercising the powers it had under 
the code may have preferred to give the guardianship to Badan 
Mam rather than to Sadanund. But even if it be assumed that 
O) (1907) 1. L. B. 29 AIL 200. ' 
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this was not 8rae and that the Court acted in contravention of the* 
prolusions of section 443, Civil Procedure Code, on overlooking 
the claims of the certificated guardian, then the question arises 
whether the <?missi£n was anything more than an irregularity. It 
has be6n so Vld to be an irregularity in a recent decision in 
Dammar Singh v. Fhrbhu Singh (1) and I see no reason to dissent 
from it. ^1 mgy also mention in this connection that Sadanund who 
was the certificated guardian was a party tft this suit and tqok an* 
active part in the compromise. The conclusion at which I 
therefore come is that the minors were represented in the suit in 
which the compromise decree was passed. 

Then, it has been objected that there is nothing to show 
thjt the Court considered whether or not the decree was for the 
benefit of the minors. . 

t Here again, there is no order which states in so many terms 
that the Court has considered the matter and found that the 
compromise was for the*benefit of the minors ; but we find that 
on the 8th August 1899 an order was recorded under which 
permission^ was given to compromise the case for the minor 
defendants. I think it must be assumed, in th 3 absence of any 
evidence to the contrary, that,the Court did its duty in the matter 
and was satisfied, before giving permission, that the compromise 
was for the benefit of the minors concerned. 

Then it has been iftged that assuming that the minors were 
reprwented, it is not open to them now to go into the questions 
of fraud inasmuch as an iasue as to the alleged fraudulent 
character of the compromise was raised anti decided in the rent 
decree of the 8th September 1902 ; on the other hand it has 
been contended that this decree does not constitute res judicata, 
that the point was not raised in either of the lower Couits. It 
is also suggAted that in tlfat suit also the minors were not 
property represented. 

The point does not appear to have been considered and 
therefore the* case must be remanded to the lower appellate 
Court f8r the determination of the fifth‘issue whether the sole- 
nama in question is fraudulent and liable to be set aside. Jn 
determining {his question of fraud, the Court will , consider 
whether ,or not the judgment and decree in the rent # suit of 
1892 constitute res judicata onthe question of fraud alleged and 
will also inquire into, and if necessary take evidence upon, the 
quest tpn whether the minors were properly represented in the 
* (I) (1907) I. L. R. 99 All. 990, 
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rent suit of 1902. For unless they were represented the decision 
cannot constitute res judicata against them. 

I think that as almost the whole of the argument in this 
appeal was directed towards the discussion of the, point which 
has been decided adversely to the respondent, the latter ought 
to pay half the co^t of the appeal to the appellant and the other 
half will abide the result of the suit. 0 ° 


'n. K. Bf 


Case remanded. 
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Bejorer Mr. Justice Rampini and* Mr. Justice Woodfoffe. 
PANDIT RAKAL CHANDRA -TEWARI 

a 

v. C 

THE SECRETARY OF STATE FOR INDIA IN COUNCIL.* 

e 

2 he Bengal, N. W. P. and Assam Civil Courts Act(Xll of 1887), Secs. 9, 22(2 )— 
Transfer of appeal to Additional District Judge—Transfer of Property 
Act (IV of 1882), Sec. 106 — Notice to quit — Validity—Tenancy at will 
or from moiithto month—Cuil Procedure Code (Act XIV of 1882), Sec, 51 
—Signature and lei ijication of plauti. 

Under sections p and 22(2) of Act XII of 1877, the District Judge has 
jurisdiction to transfer to the Additional District Judge any suit or appeal 
transferred by him originally to a Subordinate Judge and then withdrawn. 
Bidya Moyeo v. Sur-ja Kanta (l) distinguished. f 

A plaint signed by the Collector and a pleader, who is not the Govern¬ 
ment pleader but who generally acts for UoveriAnent, but verified tty the 
Collector and the Government pleader, is properly signed and verified on'ochalf 
of the Secretary of State, even though it was signed and presented at a Sub¬ 
division, where the Government pleader does not ordinarily practise. 

> Per Rampini J In the absence of auy evidence as to the commence¬ 
ment of a‘tenancy or its character, it is to be presumed that the tenancy was a 
monthly tenancy expiring with the last day of the Bengali month of each year. 
A notice to quit, therefore, served on the 8th August 1899 requiring the tenant 
to quit on the last day of Chaitra 1300 (I2tl* April 1900) waa./jyite valid. 

Appeal by the defendant. r 

Suit for ejectment. 

The facts and arguments appear from the 'judgment of 
Rampini J. 

, Babu Nanda Lai Sarkar for the AppellanL 

Bains Ram Charan Mitra and Srish Chandra Chcrwdhury 
for the Respondent. 


• Appeal from Appellate Decree No. 2407 of 1904 against the decision of 
A. K. Harvard Eaq Additional District Judge, 24-Pergunnahs, dated the 30th 
June 1004, rerersing that of Babu Bepin Behan Chattern, Munsiff, Alipar, 
dated the 30th September 1603. 

(1) (1906) I.-L. R. 33 Calc. 876. 
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The folldWlng judgments were delivered by 

Rampini J,—This appeal arises out of a suit brought for 
ejectment of the defendant from 2 plots of land, after notice to 
quit; and thqfe is a prayer for rent up to the date of the giving 
qf the Notice and for damages after that date. 

The case bas been tried by the Additional District Judge of 
the Twantyfbur-Parganas, who has decreed the plaintiffs’ suit. 

The defendant appeals to us ; and on Tiis behalf it is conten-* 
ded : first, that the Additional District Jbdge had no jurisdiction 
to try tljp case, because the District Judge had no jurisdiction to 
transfer the case to him for trial : secondly , that the notices to 
quit are invalid : thirttly , that the plaint was not properly verified, 
soihat the suit was not legally instituted : fourthly , that both the 
plots in dispute are plots of agricultural land : fifthly , that the 
petitions (Exhibits 1 and 2) have not been properly construed • 
by the Additional District Judge : sixthly , that the Court had no 
jurisdiction to ascertain fair and equitable rents : and seventhly , 
that there has been misjoinder # of parties. 

I nee(J say nothing as to the last ground of appeal, because 
the learned pleader for the appellant has not pressed it, but has 
apparently abandoned it. • 

As regards the first ground, namely, that the Additional # J 
District Judge had no jurisdiction to try the case, I find that the 
case was transferred to him for disposal on the 6th February, 

1904. The appeal had originally been preferred to the District 
Judge who • transferred it t# the file of the Subordinate Judge. 

Then it was retransferred to the file of the District Judge, wh* ^ _ 

made it over for disposal to the Additional District Judge on thy jj ? 

date already mentioned. The pleader for the appellant contengq es j C 
on the authority of the case of Bidya Moyee Debya Chowdhm* 
rani v. Sitrja Kauta Acharji (1), that the District Judge had 
jurisdiction to .transfer to the Additional District Judge a; 
particular case pending before himself. He says that, under 
section 8 of Aet XII of 1887, the .District Judge had power only to 
assign certain functions to the Additiofial District Judge, that is 
to say, that he could transfer to him particular classes of cases, 
but fould not transfer to him any particular case forsdecision. 

I am un?ble to accede to this view of the matter. It would 
appear to me that the District Judge can assign any function to 
the Additional District Judge in one case, as in many, or in any 
particular class of cases ; and it would also appear to me that the 
. * (I) (1906) I t. 8. 32 Calc. 876. 
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• learned Judges who decided the case of Bidya tifoyte v. Surja 
Kanta (i), did not decide the question as to whether a District 
Judge can transfer to an Additional District Judge any case. 
All that they said was that it was extremely doubtful whether it 
was right to do so. However, that observation would appefar to me 
to be merely an obiter dictum , because what the Judges in that 
case had to decide, and did decide was whether the District 
> Judge, having tried ' an appeal and heard all the arguments and 
merely reserved Judgment, was, or was not justified in transferr¬ 
ing such a case to the Additional District Judge for disposal, and 
they decided that he was not. Hut, however this may be, it 
seems to, me that the matter is settled 1 by the provisions of 
section 9 and section 22, sub section 2, of Act XII of 1887. In 
r section 9 of Act XII of 1887 it is said, that “ subject to the 
superintendence of the High Court, the District Judge shall have 
administrative control over all the Civil Courts under this Act 
within the local limits of his jurisdiction." 

Now, it is clear that the Court of the Additional District 
Judge is a Civil Court within the local limits of the District 
Judge. Then, under sub-section 2 of section 22, it is said that 
the District Judge may withdraw any appeal so transferred, 
(that is, so transferred, to the Subordinate Judge) and either 
hear it himself or transfer it to a Court under his adminstrative 
control for disposal. Now, that was exactly what was done in 
this case. The appeal was first transferred to the Subordinate 
Judge, then withdrawn by the District Judge from the file of the 
Subordinate Judge and, finally made over to the Additional 
District Judge for disposal; and the Additional District Judge’s 
Court is a Court under the District Judge’s administrative control 
competent to dispose of such an appeal. There was, therefore, 
no want of jurisdiction on the part of the Additional District 
Judge in this case. 

The next ground of appeal is that the notices were invalid. 
Now, the notices to quit in this case were dated 25th July 1899. 
They were served on the defendant on the 8£h August 1899 ; 
and they desired the defendant to quit on the last day of the 
month Choit 1306 (12th April 1900). The lands in dispute 
in this case have been held to be non-agricultural lands, to which 
the provisions of the Transfer of Property Act apply. They are, 
therefore, not lands let for agricultural or manufacturing purposes 
and they accordingly come under the provisions of section to6 

(I) (1906) 1 1. B. *3 CMe. 8W. 
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and are lands flefd on leases from month to month, which are . 
terminable on the part either of the lessor or the lessee by is 
days notice, expiring with the end of a month of the tenancy. 
Now the notices gTven in this case excieded eight months: 
whereas* 15 days notice only was required. The pleader for the 
appellant contends that the notices did not expire with the end 
of the month of the tenancy. But he cannot tell us what the 
period of the tenancy was and when it beg&n and when it ended. • 
He contends that the lease of one ploPbegan on the 14th June 
1892 an$ that of the other on the 6th February 1892, because 
he points out that these were the dates on which the defendant 
applied for the leases t)f these lands. But it does not follow that, 
beoause the defendant applied for leases of these lands on these 
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particular dates, the leases were granted on the said dates. On 
the contrary, it would seem to me more probable that they were 
granted on later dates. But, however, that may be, it is quite un¬ 
certain in this case what were the dates from which the tenancies 
ran. Neither of the Courts have determined this question, and 
the appellant’s pleader says he cannot give any definite informa¬ 
tion on this point. Therefore, it seems to me thafthe presumption 
is that the tenancies were monthly tenancies, expiring with the 
last day of # each month of the Bengali year aud consequently that 
the notices were valid and sufficient. The last objection to the 
noticgs was that they were signed by the Collector and not by 
the Secretary of State. But it appears to me that it was unneces¬ 
sary that thfe Secretary of State should sign them and that they 
should expressly state that they were given on his behalf. The 
Collector is the representative of the Government and the notices 
were given on behalf of the Government, which would seem to 
me to be sufficient. 

The nexf ground of^appeal is that the plaint was not properly 
signed And verified. But the plaint was signed by the Collector 
and a pleader, who is not the Government pleader, and the 
veriflction was signed by the Collector and the Government pleader. 
The Government pleader, of course, pnfttises at the head quarters 
station of Alipor^ whereas this suit was instituted at Diamond 
Harbour. And the Munsiff has pointed out that the plaint was 
filed by .the pleader who generally acts for the Government in 
the Civil Courts at Diamond Harbour. It therefore appears to 
me that the plaint was properly presented and that there is no 
ground to hold that the contrary was the case. In any case, this 
is a mattes. which* does not go to the root of the case. Them 
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is not the slightest doubt that the case was ihstituted by the 
Government and carried on by the Government ; and if there 
has been any irregularity in the filing of the plaint, that would 
be covered by section 578, Civil Procedure Code. ® 

l 

The next ground is that both the plots in dispute®are plpts 
of agricultural and not of residential land, a6 found by the Court 
of appeal below. I need only say that the finding of the Addi- 
t tional District Judge bn this question is a finding of fact with 
which I cannot interfere in second appeal. But I would add 
that I do not see any ground to suppose that the Judge,has come 
to a wfong finding on this point. So far as I can Judge of the 
nature of the plots of land from the proceedings of both the 
lower Courts, they are plots of non-agricultural land to which 
the Transfer of Property Act applies. 

Then, the pleader for the appellant contends that the peti¬ 
tions (Exhibits 1 and 2) have not been properly construed by the 
lower appellate Court. These petitions were presented by the 
defendant for settlement of the land. I understand he denies 
having presented them. But it is proved by the evidence 
adduced by the plaintiff that he did so. In both these petitions 
he speaks of the land as homestead land ; and the Additional 
District Judge, it seems to me has not misconstrued the petitions 
in any way, when he finds on the strength of one of them that 
the land is homestead and on the strength of the other that the 
defendant is an under-tenant. 

« > 

The last ground prged is that the lower appellate Court had 
no jurisdiction to ascertain fair and equitable rents. This applies 
to the last portion of the Additional District Judge’s judgment, 
in which he gives the plaintiff a decree for rent up to the date of 
the determination of the defendant’s tenancy, ,wjth cesses and 
damages from after that date. There has been a dispute between 
the parties as to what the rent payable by the defendant should 
be. It appears that when the Government let tlje land to the 
defendant there was no express stipulation as to the rent 
payable by him. The defendant with regard to one plot (No. 2) 
expressly agreed to pay the rent fixed on 'it by the Deputy 
Collector.' Now, the Deputy Collector has fixed the rate of rent 
for that plot at Rs 8-15 annas. That would seem to me' to be a 
perfectly fair and equitable rate ; and the defendant would 
appear to be bound by his own stipulation to agree to it. Thep, 
the rent of the Other plot has been fixed at Rs. 11-10 annas, 
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which is below what the plaintiff claimed ; and it has been found 
by the Munsiff to be a fair and proper rent, 
ji For these reasons I would dismiss this appeal with costs. 

Woodroffe I agree with my learned*brother’s findings as 
to ijie 4th* jth and 6th issues argued in this appeal. I think also, 
as regards the first issue, that the District Judge had power to 
transfer the appeal to the Additional District Judge. 

But as regards the 2nd and 3rd issues raised on the hearing 
of this agpeal, relating to the notices and fo the alleged defects 
in the signing and verifying of the plaint, I think it sufficient to 
say that the finding of the lower appellate Court is Aat the 
tenancy of the defendafit was a tenancy at will ; and that js to the 
sdefeets, if any, in the signing and verification of the plaint, that 
.is a.matter which is cured by section 578, Civil Procedure Code. 

On these grounds I agree that this appeal should be dis¬ 
missed with costs. 

n. k. 11. Appeal dismissed. 
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THE SECiifkTARY OF STATE FOR INDIA IN COUNCIL.* 

Lund Acquisition Act (/ of tS!)o), — Declaration—Lind actually acquired 
not mentioned --Reference to Cutl Court, 


Civil. 

1908. 

March , 24. 


When land acti^illy taken up by Hoveinment is different from that men¬ 
tioned m the declaration issued under the Land Acquisition Act, the proceed¬ 
ings of the Collector are void aud there can be no valid reference to the Civil 
Court. 

Appeal by the Claimants. 


Reference finder Sec. 18 of the' Land Acquisition Act. 

The facts appear front the judgment. 

Babu Jogesh Chunder Z)ey for the Appellants. 

Babus Ram Charan Mitra and Krishna Prasad Sarbadhikari 
for the Respondent. * . 

The following judgment was delivered by 

3 ampini J.—"fhis is an appeal against a decision of the 
Munsiff of^Puri, dated the 18th June 1906. 

The appeal arises out of a Reference under section 18 of 
Jhe Land Acquisition Act. It appears that the Government has 
taken qp certain land in the vicinity of the Jugganath temple 

... *Api*»t from Original Decree No 414 of 1906,. against the decision of 
Saba Banwari Lai Banerji, Munsiff, Puri, dated the 18th June 1908. 
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at Puri, for the purposes of a rest-house calledTBe Dooly Chand 
rat-house. The partia could not agree as to the compensation; 
and they did not accept the award of the Collector. The Deputy- 
Collector has therefore, referred the case tof'the Hand Acquisition 
Judge. There was also a dispute between the parties as to the 
boundaries of the land. The Munsiff says * * “ the area found 
by the Commissioner appointed to measure thq, laqjl is, ‘072, 
i .less than 01 xo, and for the boundary, there is a mistake: 
but 'no party was misled by this mistake, as the plot numbers 
were mentioned.” It appears, however, on referring to the plan, 
and to* the declaration published at page 20, Part IB of the 
Calcutta Gazette of the 25th January 1905, that the land to be 
acquirer? lies immediately to the south of the land whicl) has 
actually been acquired under the Land Acquisition Act. Accord¬ 
ing to the declaration the land to be acquired is bounded on the 
north by the buildings of Padhiary Nijoya. But, on reference 
to the plan, we find that the land acquired, lies immediately to 
the north, and not to the south of the buildings of Padhiary 
Nijoya. Therefore it seems to c us and this is admitted by the 
senior Government pleader that the land actually acquired lies 
outside the boundaries of the l<$d for the acquisition of which 
the declaration was issued. In these circumstances the proceed¬ 
ings in the present case are entirely invalid and without juris¬ 
diction. The reference by the Deputy Collector is wrong and 
the proceedings of the Land Acquisition Judge are wrong. 

' On this ground we must decree this appeal. We accordingly 
set aside the proceedings of the Deputy Collector and of the 
Land Acquisition Judge. The appellants are entitled to all the 
costs incurred by them in all the Courts. The hearing fee in 
this Court is assessed at five gold mohurs. 


0 


N. K. B. 


Appeal decreed. 
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Before Sir Francis W. Maclean , K. C. 1. E., Chief fustic* and 

Mr. Justice Doss. 

JOXIND^A MOHAN SEN ani^others 

• v. 

• " UMA NATH GUHA and another. * 

Land retcmte, realisation of—Indian Contract Act (HX of 1818) 

• * Sections 59 and 60. 

. • * 

Sections 59 and GO o t the Indian Contract Ajt apply to transactions in 
relation to realisation of land revenue. 

Gang a Hishnn Singh, v. Mahamed^Jan (l) not followed.t # 

Appeals by the Plaintiffs. 

Suit to set aside revenue sale. * 

the material facts and argument appear from the judgment, 
k Dr. Hash Behari Ghose and Babu Moht'ni Mohan Chuckerbutty 
for Appellants in appeal No. 1393. 

Babas Jogesh Chttnder Roy , Ratan Chattel Boral and 
Sttrendra Nath Guha for the Appellants in appeal No. 1683. 

Babu Nil Madhnb Bose and *Dr. Priya Nath Sen for Res¬ 
pondents. • 

The judgment of the Courtis ns follows :— 


MacleaiwC. J.—The only question in this case is whether 
there were any arrears of ^revenue due, which would justify the 
sale whjch has taken place. This is a second appeal, and.we 
must accept the facts as found by the lower appellate Court. 
The difficulty arose as to the ^ion-payment of the January kist 


for the year 1899 :—the last day for the payment of that kist was 
the 12th of January and it was not paid. But on the 27th of 
February 1899, a notification was issued from the office of the 
Collector in these terms : “It isjiereby notified under sections 5 
and 13 of Act x! of 1859 that if arrears of revenue mentioned 
below be hot paffi on or before She a8th of March, i.e. the next 
latest day, for payment of revenue, the undermentioned Mehals 
or share qr shares thereof lying fvithin pistrict Faridpur shall 
be sold, by auction for the said arrears in the office of the Collector 
of the said District at ei a. m. of the next sale day.” The Judge * 
in the Court below finds that that notification was issuecC—the 

£"'■ v* Appeals from Appellate Decrees Nos. 1393 and 1683 of 1006, against the 
L.rt.Mr 0 *£ V; §• Ooutta asq., District Judge at Faridpur, dated the Uth June 
K * 5 "inmg that of Babu Kalidhan Ohatterjee, Additional Subordinate 
pJadgeof that district, dated the Uth June 1001. 

(g -OM8) LJUB.8*Oalc. 1498at 1108. 

Roy. v. Math famytia Bognn (1833) I, L. R. 0 



& 


tax OALCDlM. LAW JODXNAL. 


[Vol VIII. 


Civil. 

1908. 

. c 

otindra Mohan Sen 
e, 

Uma Nath Gnha. 
Xcujlean, 0. J, 


arrear was a very petty sum ofRs. i-6-xi p—some two or three days 
before the 28th of March. The present appellants, the plaintiffs 
who are seeking to jet aside the sale, remitted a sum of Rs. 3-7as. 
to the Collector, and the Collector received «it on the 28th 
March. He appropriated that sum of Rs. 3*7as. to the payment 
of the March kist, the last day for the payment of which was 
also the 28th March, and not to the payment of the small arrear 
of hhe January kist. The question turns upon whether this pay¬ 
ment of Rs. 3*7as. ought to have been appropriated to the 
January kist which was in arrear qi to the March kist; if to the 
former, there would have been no arrear to justify the sale. The 
plaintiffs when remitting the money did not expressly intimate 
that the payment was to be applied to the discharge ©f the 
January kist. Then the question arises whether the circum¬ 
stances imply that the payment was to be applied to the discharge 
of the arrears of the January kist.. I think the circumstances 
raise such implication. The fact of the above notice having 
been sent and having been received telling the plaintiffs that, 
unless they pay the arrears on or before the 28th of March the 
property would be sold, the fact that they paid it so that it was 
received on that day, and with vhe object of its being received 
on that day, implies that the plaintiffs intended ,the payment 
to be treated as made in respect of thq January kist. No inti¬ 
mation or notice had been given to them about the M^rch kist. 
The March kist amounted to about Rs. 9, so that the amount sent 
was substantially below the amount of that kist and was a little 
in excess of the small arrears of the January kist. The pro¬ 
babilities appear to be greatly in favour of the view that ths(^ 
payment was made in respect of the January kist and it ought 
to be treated as paid in respect of that kist. In that view, the 
money was in the coffer of the Collector on tKe 28th March, 
the last day for payment; and there was consequently no default 
which would warrant a sale. 

We have been referred 0 to a case of Ganga Bishun Singh 
v. Mahomed Jan (1), where it was held that sections 59 and 
< 60 of the Indian Contract Act do not apply to transactions 
in relation to realization of land-revenue. Speaking with great 
respect, I am doubtful as to the soundness of that-decision. If 
these sections do not apply, what law does apply ? There^is^ 
nothing specific on the subject in Act XI of 18 59. If sectionJP 
and 60 of the Contract Act do not apply, we must fall back up®, 
(U.09W) 1X* 8. SSOaic. 1193. 
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the general law and practically that law is embodied in these * °* TtL ‘> 

sections. 1908. 

For these .reasops, I think the appeal jnust succeed and the j 0 y n dr» Nohan 
sale must-be set*aside. # 

• The plaintiffs are entitled to their costs in all the Courts. . __ 

This judgment, it? is conceded, will govern appeal No. 1683 Maol epu,O . J 
of 1906, 'width is accordingly allowed with costs in all the 
Courts. * • * 

Dos# J.— I agree. 


A. T. M. 




Appeal talloxced. 
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Before Mr. Justice Brett and Mr. Justice Gupta. 
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High Court, power of—Act X of 1850, Sec. 153—Civil Procedure Code 
(Act XIV of 1882), Sec. 622—Charter Act (21 and 25 Viet. C. 104), 
Sec. 15—Pension where appeal list. 

The High Court ha» power, notwithstanding section 163 of Act X of 1869, 
to revise t the orders of lower (Jjourts where they have not acted correctly accord¬ 
ing to law under section 022 ol the Civil Procedure Code or under section 15 
of the Charter Act. 

Where the application is not »ierely to set aside the order of a Deputy 
Collector, but also the appellate order of a Collector, the Court can properly 
. interfere under section 622 Civil Procedure Code m 

Pam Krieto Pop v. jXaik Tara l)ais (I) distinguished. 

Rules obtained by the Plaintiff. 

Suits forsrqpt. * 

Thagiecessasy facts appear from the judgment. 

Dr. Rash Behaty Ghosh and Babu Provash Chandra Mitter 
for the Petitioner. . 

Babu Asuiosh Mookerfee for the Opposite parties. 

The judgment ( of the Court was delivered by . 

Brett J-—These rules have been issued in respftt of J 
out of 13 analogous rint suits which were instituted in the<Court 
>-of the Deputy Collector of Balasore. In these suits, it appears 
that the plaintiff claimed to recover arrears of rent from the 

• ' * Civil Boles No*. 1797 to 1803 of 1906 against the decision of the 
Collector of Balasore. * 

(1) (1888) 1* C. L. B. 449. 
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defendants partly in produce and partly in money and that the 
defendants in each case set up the plea that rent in money alone 
was payable by them c and they also in each case p^aded payment. 
The Court of first instance decided the question of the amount 
of rent payable in fayour of the defendants and also fonnd that 
to a certain extent the plea of payment had been substantiated 
in each case. Therefore, modified decrees havb bfien given 
and' against these modified decrees, the plaintiff appealed. 
As the amount sued for in six of the cases exceeded r fts. ioo, 
appeals .were preferred against the decisions in these cases to the 
District Judge. In the remaining seven, in respect of which 
these rules have been issued, the amount sued for did not exceed 
Rs, ioo in each case and therefore appeals were preferred to the 
Collector. The Collector without waiting for the decision by 
the superior Court of Appeal of the questions in issue which 
were analogous in all the thirteen cases, proceeded to dispose of 
the 7 appeals preferred to his Court and dismissed them all with 
costs. It is in respect of these 7 suits that the present applica¬ 
tion was made,to this Court and the rules issued. 1 

The rules were to the following effect, viz., that the opposite 
party should show cause why the Order of the Deputy Collector 
should not be set aside on the ground that he- acted with 
material irregularity in refusing to postpone the case f or the 
production of necessary evidence in his Court and why the judg¬ 
ment and order of the Collector confirming that order should 
not be set aside on the ground that, under thb circumstances, 
other analogous cases being on appeal to the District Judge, he 
did not exercise his discretion correctly in deciding those cases 
without waiting for the decision of the higher Court of Appeal. 
The latter portion of the Rftle ought more properly to precede j 
the former as we have to deal first with the decree of the 


Appellate Court and then with the judgment dnd dedee of the 
Court of First Instance. 

It appears that subsequent* to the issue of these' rules by 
this Court, the six appeals to the District Judge of Cuttack have 
been heard and disposed of with the result tihat in each case, the 
District Judge has ordered the suit to be remanded to the Court 
of Fiht Instance, the Deputy Collector, in'order that he might 
admit the evidence which he had failed to admit and then 
proceed after giving both parties reasonable opportunites to 
prove their eases, to dispose of the cases according to law* 

- The learned pleader, who appears in support of these rules 
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has suggested that similar orders should be passed with reference ’ 
to these 7 suits. The learned pleader who appears to oppose 
the Rules ha| in (he first instance contended that, under the 
provisions of section 153 of Act X of 1859, this Court has no 
jurisdiction to revise th§ judgments and decrees of the Collector 
or of the Deputy Collector. . 

We* do* not think that contention can now be accepted as 
it has been frequently held in this Court that it has powemeither* 
under section 622, Civil Proceedure Code, or if not, under section 
1 5 of the Charter Act to interfere in cases where tfye Lower 
Courts have not acted correctly according to law. 

It has also been contended that this Court cannot «deal with 
th6 present cases under section 622, Civil Procedure Code, because 
the judgment and decree of the Deputy Collector were appeaV- 
able to the Collector. The case of Ram Kristo Roy v. Naik 
Tara Dass (1), has been relied on. 

In these cases however, rules have been issued with the 
object not merely of setting aside the order of the Deputy 
Collector but also of setting aside the appellate order of the 
Collector, and we do not think that that ruling has any bearing 
on the present cases. * 

It has lastly been suggested that on the merits the present 
Rules ought to be discharged. It is argued that the plaintiff 
ought to have produced the evidence, namely, the Rubqkari of 
the Assistant Settlement Officer, that before the Deputy Collector 
they had full Opportunity to*do so, and that as they failed to 
produce it, they cannot now claim to have the judgments and 
decrees of the Collector and Deputy Collector set aside on the 
ground that adjournments ought to have been granted in order 
to enable thgm to produce tijat document. 

The judgment of the learned District Judge, in the other 
six appeals vrtiich had been preferred to his Court, has been laid 
before us and the correctness of the facts set out in it have not 
been disputed. He points out*that these 13 suits which were all 
analogous were pending before the Deputy Collector up to the 
5th July 1905, and that the plaintiff had applied to the Deputy 
Co|lector to have the Settlement Officer’s Rubakari produced 
$nd admitted as evidence in the case. That Rubakari was at the 
.time. filed in two other cases which were under appeal to the 
District Judge, and an application was made to the District Judge 
.at tHat. time for the production of the Rubakari, The Deputy 
(1) (1888} 12 C. L R. <49, 
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■ Collector was, in reply, informed that it could not be fteturned 
until the appeals were disposed of. The Deputy Collector Waited 
from the 5th July to tjie 13th of November ^pd th$n apparently 
on some report which he saw of the District Judge's office he 
disposed of these casej on the 13th November. The two appeals 
in which the document had been filed weVe disposed of irt the 
following January and it is not clear why, having wilted® for four 

‘months for the disposal of the appeals,' the deputy Collector 
pould not have waited longer or could not have taken sfceps to 
ascertain from the District Judge, when these appeals were 
likely to be heard so that the document on which the plaintiff 
relied and which was filed in thdse suits might be produced 
as evidence in the cases then before him. The District Judge 
who has disposed of the appeals has had the document in ques¬ 
tion filed in his Court and after perusing that document has 
come to the conclusion that it ought.to have been admitted in 
evidence in the Court of the Deputy Collector and that the 
‘suits should not have been disposed of by the Deputy Collector 
without considering that evidence. The contentiorr advanced 
on behalf of the opposite party that the present petitioner failed 
to take proper steps to secure the production of the document 
before the Deputy Collector does not appear to be supported 
by the evidence. It appears that he took ^teps by an application 
made to the Court in which the suits were pending to have the 
document produced, but that he failed to secure its production. 

* It is hardly reasonable to suppose tflat after the Court had failed 
to secure the production of the document the petitioner would 
have imagined that by an application under section 144, Civil 
Procedure Code, he would be more successful. In our opinion, 
the petitioner took all reasonable steps to secure the production 
of the document and certainly it was not his fault that it was 
not in evidence before the Deputy Collector wWen he disposed 
of the thirteen cases. . 

The learned Collector in disposing of the seven appeals it 
respect of which these Rules have been issued has not recordei 
a satisfactory judgment. He has merely stated the facts and ha 
recorded his findings, but has not attempted to state what redton 
he had for arriving at these findings on the facts. Id dealin 
with the document, the Collector merely remarks that the origin: 
Rubakari of the Settlement Officer not being forthcoming, undk 
the circumstances it cannot be relied upon. It is impossible t 
understand what he meant by the concluding portion of b 



renark, as, if t|ie docmnent was not produced before him, it is. 
had to understand hoa( be could arrive at any conclusion whether 
it was entitled to any reliance or not. In our opinion the 
Collector in disposing of the 7 appeals* while the six other 
appeals in the analogous^suits were pending in the Court of the 
District Judge, which was a higher Court of Appeal, did not 
exercis»hisdiscretion wisely and we think tha't his decision in 
itself is open ^0 adverse criticism and that the appeals should 
not have been disposed of by him without securing the produc* 
tion of the important document on which the plaintiff relied. 
We further agree with the finding of the District Judge in the 
analogous appeals that the Deputy Collector ought not to have 
disposed of the 7 suits now under consideration before us 
without having secured the production of the Rubakari on which 
the plaintiff relied. 

We, therefore, set aside the judgments and decrees of the 
Collector and Deputy Collector in these 7 suits and we direct that 
the 7 suits be sent back to Jhe Deputy Collector for rehearing. 
Reasonable opportunity will be given to the plaintiff to produce 
in evidence and prove the document on which he relies; both 
parties will be allowed full opportunity to prove their respective 
cases; apd the Deputy Collector after taking the evidence and 
dul^ considering it, will proceed to dispose of the seven suits 
according to law. 

Costs will abide the result. 

We assess the hearing fee in this Court at Rs. 140 (Rupees 
one hundred and forty), that is Rs. 20 (Twenty) in each Rule. 

Rules made absolute. 


Cmu 

1906 . 

* Mohont Qoblnda 
RamanujDai 
v. 

t Lalchuu Farida. 
Brtfa J, , 


N. K. B. 



THE OAMJTJTTA T.tW JOVXtfkl. 


[V<«* VUl. 


PRIVY COUNCIL. • 


Present :—Lord Macvaghten , Lord Atkinsot % Sr> Andrew Scoble , 
««rf S/V Arthur Wilson. * . 

RADHA PROSAD MULLIK anq another * 

v. • * 

. RANIMONI DASSI and others. • 

[On Appeal from the* High Court of Judicature at Fort 

William in Bengal.] 

• • 

Hindu Law — Will — Construction, considerations for—Gift to daughters “ and 
their respective sms ”—Share of a daughter dying “ without leaving any 
male issue surviving " to go to the surviving daughter and her song — 
Share of a daughter dying leaving softs to go to her son or sons—Intention 
* of the testator, exclusion of daughters' daughters—Nature of estate taken 
by each, daughter—Indian Succession Act (X of 1805) Sec. 82. 

In construing the Will of a Hindu it is not ifoproper to take into considera¬ 
tion what are known to be the ordinary notions and wishes of Hindus with 
respect to the devolution of property, dt may be assumed that a Hindn 
generally desires that an estate, especially an ancestral estate, shall be retained 
in his family ; and it may be assumed that a Hindu knows that, as a general 
rule, at all events, women do not take absolute estates of inheritance which 
they ore enabled to alienate. 

Mahomed Shumswl v, Shewukram (1), approved and followed. 

Where the only question raised upon the app r eal was as to the natifre of 
the estate which, in the events which had happened, the testator’s daughters 
took under the clause of the will of a Hindu inhabitant of Calcutta viz ** I 

G 

desire and direct my executors to make and divide the whole of my estate, 
both real and personal, unto and between my daughters in equal shares, to 
whom and* their respective sons I give, devise and bequeath the same, but 
should either of my said daughters die without leaving any male issne surviving 
but leaving my other daughter her surviving then in such ease the surviving 
daughter and her sons shall be entitled to the share of the deceased daughter, 
or In the case of the death of either daughter leaving sons, the share of such 
daughter is to be paid to such her son or sons share and share Alike." * 

Held, that the intention of the testator was to create in favour of hit 

O 

daughters an estate for life with a remainder over to their sons, and thafc in the 
events that had happened, the daughters of the testator were entitled to the 
testator’s estate in equal shares tor life and with benefit of survivorship between 
themselves. a , 

Held also, that by the gift to his daughters “ and their respective softs,” 
sad by the proviso that in the event of one of the daughters dying “ without 
leaving any male issue surviving ” the share of the deceased daughter was 
to go to toe surviving daughter and her sons, to toe exclusion in both eases of 

o 


(I) (1874) L. B, 41. A. 7, at 14. 
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female iasnc, the testator had clearly succeeded in showing that his daughters, 
whom he incontestably intended to benefit, were not to have more than what 
was generally known to be a woman’s estate in his property; and that no 
language could ni^re clearly show than the language of the clause, •* in the Itolha Prosad Mai 
case of tfce death of either daughter leaving sons, the share of such daughter ^Baniraoni Daasl 
to* be paid to such her son or sons share and shAre alike,” that the intention of 
the testator was to exclude his daughters* daughters Trom tho succession, 
to which tficy would have been entitled under the ordinary Hindu Law, if their ^ 
mother’s estate been absolute. • 

With reference to the contention that umfor section 82 of the Indian 
Succession Act ( X of 180.») the daughters took an absolute estate ; 

Held, that, under the terms # of the will, only a restricted interest w T aS 
intended to pass to a daughter dying without male issue. 

Appeal from a decree of the Appellate side of tTie above- 
mentioned High Court (i) modifying a decree of Woodroffe, J., 
sitting on the original side of the said High Court (July 31, 

1005) (2). 

The principal questions raised on the appeal were questions 
of law relating to the construction of the Will of one Hurry 
Dass Dutt, who died on Octobef 30, 1875. The testator executed 
the will on the day of his death and thereby«appointed three 
executors and trustees, viz : (1) Srimutty Surnomoni Dassi, his 
widow ; (2) Modhusudan Dutta, his father ; and (3) Dwarka 
Nath Dutt* his uncle. The following is the material part of 
the Will :— 

“ Whereas having no son born to me of my body I am 
desirous of adopting one in # my life-time but in case I depart 
this life beforl carrying such my desire .into effect, I hereby 
authorize and empower my wife and executrix Srimutty.Surno- 
moni Dassi and my executors and trustees to whom I give full 
permission and liberty to adopt after my decease a son and in 
case of his de»t{i during his minority or on attaining his full age 
and without leaving male'issue to adopt a second son and in case 
af his death during minority efr on attaining such age and with- 
>ut leaving m%le issue to adopt a third son and no more. In any 
>f the above cases of adoption should the adopted son die 
.caving a son or sons the power of adoption shall cease or remain 
in abeyance during the life or lives time of such son or sons of 
such adopted son but shall revive on the death of such son or 
sons during minority. 

“ I direct my executors and executrix and trustees to pay out 
of the income and interest of my Estate and Effects monthly all 
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p. u. necessary household expenses as well as for the worship of our 

IMS. family Ido! Sri Sri Radha Gobindji and to pay my wife monthly 

* during her natural life for her sole and separate ase the sum of 

Proaad rupees two hundred and also the sum of rupees fifty monthly to 

hnoni Pawl.. suc j 1 a( j 0 pt et j son* who shall live and attain his full age of i<! 

• years after his sb attaining such age of 18 years during^the life- 

• .time of my said wife provided he remains under.her control and 
bears *a good character, and if my said executrix and executors 
and trustees think fit and are satisfied with his conduct aud 
• behaviour and for the purposes of smch monthly expenditure my 

executrix, executors and trustees shall set apart and retain out of 
the interest and income of my estate a sum sufficient to meet 
such expenditure for six months and invest the rest and resiftue 
of such income and interest in Government Securities in their 
joint names but in no case shall such adopted son have or 
exercise any control, dominion over my Estate and Effects until 
the death of my wife, after which event I direct my said execu¬ 
tors and trustees to make ovef the whole of my Estate and 
Effects both real and personal or immovable or moveable whatso¬ 
ever and wheresoever and of what nature or quality soever to 
such adopted son who shall survive my wife if he shall have 
attained his age of 18 years during the life-time of my wife or 
on his so attaining such age after her decease to whom and his 
heirs* I give, devise and bequeath the same. But in case none 
of such adopted sons survive my said wife or in case of either 
surviving my said \vife and dying under the said age without 
leaving a son or sons I desire and direct my executors after the 
death of my said wife or the death of such son after her but 
under such age of 18 years without leaving a son or sons to 
make over and divide the" whole of my Estate^, both real and 
personal unto and between my daughters in equal shares to 
whom and their respective sons I give, devise and bequeath 
the same but should either of my said daughters die without 
leaving any male issue c surviving but leaving my other daughter 
her surviving then in such case the surviving daughter and her 
'&ns shall be entitled to the share of the deceased daughter or in 
case of the death of either daughter leaving sons the sl^re. of 
such daughter is to be paid to such her son or sons ‘share and 
share alike.” 

Hurry Dass Dutt left him surviving the following persons, 
vis : (t) his widow Srimutty Surnomoni Dassi; (a) his daughter 
Sritnutty ftanimoni Dassi; ( 3 ) his daughter Srimutty Premntoni 
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Dassi; and ( 4 ) three sons of Premmoni Dassi, viz :— (a) Radha* 
Prosad Mullick, (b) Kasi Prosad Mullick and (c) Jyoti Prosad 
Mullick. 

On Oecetiber 20, 1875 probate of the will was granted to 
(Jie wftlow and uncle t>f the deceased, two of the executors 
named. • t 

On«August 9, 1876 Srimutty Surnomoni adopted Jyoti Prosad 
Mullick, as a %ofi, but Jyoti Prosad Mullick died on January 9,* 
1881, unmarried. Thereafter on February 9, 1881 she adopted 
one Amrita Lall Dutt. Modhusudan Dutt died on April 1, 1872, 
before the date of the latter adoption. 

On August 14, *1894 Amrita Lall Dutt instituted a suit 
against the widow, her daughters and their sons for the construc¬ 
tion of the will of Hurry Dass Dutt and for the administration' 
of his estate. That suit, though successful in the first Court, 
[Amrita Lall Dutt v. Surnomoyc Dassec (1)], failed on appeal, 
\Amrita\Lall Dutt v. Surnomoni Dasi (2)], and also on a further 
appeal to the Judicial Committee of the Privy Council, [ Amrita 
Lall Dutt v. Surnomoye Dasi, (3)], as the adoption by Srimutty 1 
Surnomoni was held to be invalid, the power of adoption con¬ 
ferred by the will on her and the executors and trustees having 
been decljred invalid under Hindu Law and incapable of being 
exercised. The decision of the Privy Council was pronounced 
on May 2, 1900 and on November 2, 1900, Ranimoni, who was 
until then childless, and her husband, Ramakant Sen, adopted one 
Jugal KishoreJSen as their sot). 

Dwarka Nath Dutt died on November 23, 1889 and Roma- 
kant Sen predeceased Surnomoni who died on August 1904. 
She held and managed the estate of her deceased husband and 
left a will dated January 31, 1903, .by which she purported to 
deal with portions of tJie property covered by the present suit. 
The Administaator-General of Bengal, the executor named in 
her will, was in possession of those portions, having taken out 
probate of th% will, but he was not a party to the present suit. 

On December 19, 1904 the predfent suit was instituted on 
the original side of # the High Court by Srimutty Ranimoni Da^i, 
one <of the daughters of Hurry Dass Dutt, as plaintiff. The 
defendants were Srimutty Premmoni Dassi, the other daughter 
of Hurry Dass Dutt, her four sons, Radha Prosad Mullick, Kasi 
Prosad Mullick, Peary Lai Mullick and Behary Lai Mullick (the! 

<t)‘n*V 7 ) I. b. R. 94 Oslo. 889. (8) (1898) I. Ij. B. 26 Oslo. 888. 

• (3) (1900) L.B. 27 1. A. J28 ; I . L ft. 87 CS0c. W8. . 
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\wo latter of whom were born after Hurry Dass Dutt’s death), 
and Jugal Kishore Sen. The Plaintiff contended that under the 
Will of Hurry Dass Dutt in the events that had occurred she and 
her sister were each Sntitled absolutely to ®a moiety in their 
father’s estate. The reliefs sought wene the administration and 

e 

partition of the estate, with various reliefs,, incidental thereto, 
but the principaf relief claimed was a declaration pf tlje rights 
•of all parties to the suit on the true construction ef the said Will. 

The written statement filed on behalf of Peary Lai Mullick 
and Behary Lai Mullick challenged the validity of the adoption 
of Jugal Kishore Sen, and contended® that in the events which 
had happened Hurry Dass Dutt had died intestate as to the 
residue of his estate to which their mother succeeded in prefer¬ 
ence to her sister. 

f 

A written statement of exactly the same nature was filed by 
Srimutty Premmoni Dassi. 

Radha Prosad Mullick and Kasi ‘ Prosad Mullick by their 
written statement claimed that they were absolutely entitled to 
the whole estate subject to the life interest of Hurry Dass Dutt’s 
daughters. ' 

The written statement of Jugal Kishore Sen supported the 
claim of the plaintiff. 

The case was tried by Woodroffe, J., who delivered his 
judgment [Radha Prasad Mullick v. R'knee Mani DasseS and 
Peary'Lal Mullick v. Ranee Mani Dassee, (i)] on July 31, 1905. 
He decided that on the true construction of the Will there was 

l 

a gift to the adopted son with a valid gift over to the testator’s 
daughteis, and that there was no intestacy. He also held that 
each of the daughters took an absolute estate in her half share, 
and expressed no opinion as to the rights of the parties, in the 
event of the death of one of the daughters leaving no natural 
son \j0g surviving. A decree was accordingly .made declaring 
that the plaintiff was entitled absolutely to one-half share in her 
father’s estate, directing an inquiry to ascertain, of wha*t the 
estate consisted of and ordering partition thereof. 

( Against that decree Radha Prosad Mullick and Kasi Prosad 
Mullick filed one appeal, and Peary Lai Mullick and Behary Lai 
. Mullick another appeal, on the Appellate side of the High Court, 
and on April 23, 1906, the Court of Appeal delivered judgment. 
[Radha Prasad Mullick v. Ranee Mani Dassee and Peary La 
Mullick v. Ranee Mani Dassee , (1)]. It decided that undejr the 


U) (1906; I. b. R. SS Calc. 947 at 951 ; 3 C, L. J. Mtt. • 
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Will in this else the daughters each took a one-half share in 
their father’s estate absolutely, and refused to decide what the 
rights of the parties would be in the event of one of the daughters 
dying without |nale Issue. It further held that the inquiry 
ordgred b£ the lower Court regarding the ascertainment of what 
the testator’s estate consisted of could not properly be directed in 
the absence of 4he representatives of the testator o*r of Surnomoni 
Dassi. In the -result the decree of the Coflrt below was varied, 
the declaration of the plaintiff’s rights was affirmed, and the 
inquiry ?s to the property and partition thereof were refused in 
the present suit. * * 

Against that decree Radha Prosad Mullick and Kasi^ Prosad 
Mullick preferred the present Appeal to His Majesty in Couucil. 
Of the respondents only Ranimoni Dassi was represented at the 
hearing of the appeal. 

Mr. DeGruyther , for the Appellants :—The construction of 
this will has already been once before this Board in the case of 
Amrito Lai Dutt v. Surnomoyc Dasi (i), which decided that by 
this will a joyit power to adopt was conferred on the executors 
of the will and was invalid in law, in consequence of which the 
son adopted in fact had no status in the family. The question 
for decision is whether each of the daughters took a life estate 
or an absolute estate. For the rules to be applied in determining 
the construction of the will of a Hindu, see Mahomed Shtimsool v. 
Sheicukram (2). In the absence of express words in a‘will 
showing such ar^ intention a devise to a wife does not confer an 
estate of inheritance, but carries only a widow's estate as under¬ 
stood by Hindu Law, that is to say, a limited widow’s estate : 
Hirabi v. Lakshmibat (3), Annaji Dattatrava v. Chandrabai (4), 
Harilal v. Rai Rnva (5), and Mahomed Shnmsool v. Shcwakram 
(2). In Surajfhamt v. Rabt Nath Ojha (6), where the testator 
used the. word Malik ’ in making the devise to his wij^gnd 
daughter-in-law, their Lordships held that the widow took an 
absolute estate". There the construction depended upon the 
meaning of that word “ Malik,” and in deciding that case for the 
meaning of that w^rd the case of Lalit Mohun Singh Roy 

(1) AoOO^L. B. 27 I. A. 128 ; 1.1/ K. 27 Calc 996. 

(2) (1874)*L. R.2 (.A, 7,atI0and also at 13 ; 14 B. L B 228 ; 22 W. B.809. 

(3) (1886 A 1887) I. I, B. 11 Bom. 69 and 573. 

(4) (1892) 1. L. B. 17 Bom. BOS. 

(5) (1696) 1. L. B. 21 Bom. 376, at 380 A 381. 

(«) (1907) JL B. 36 r A. 17 ; 1.1.. B. 30 All. 84 ; 7 C. L. 4. 131. 


58 

/ v. a • 
1008 . 

Radha Prosad Hull' 
t. 

Ranimoni Dassli 



IBB CALCUTTA LLW SOOKCUt,. 


[tfot. vnt. * 

?■ o. \ Chukhun Lai Roy (i), was referred to. But fhat case has left 
1908 . untouched the general principle that without express words i it a 

ha rvH-Ti Mftllik Wil1 a widow takes only a limited estate under it. A daughter’s r 

». estate in Hindu L*aw is also limited. A is srfnnitted that the 

animoni D—<. testa(:or here intended to give his daughters only limited estates 
and they took only estates for life. 

‘ Where the testator intends to give an absolute eft ate to his 

adopted son he usfes the words to him “ and his* heirs." But in 
making a gift to his daughters in half a dozen lines further on he 
uses another expression, viz., “ their sons ”. That shoe's that he 
did not intend to give them absolute estates, otherwise he would 
have used the same expression. * 

The testator left him surviving a brother, a daughter, and 
another daughter and her two sons. For the rules of succession 
in a case like this, if the daughters take absolute estates, reference 
was made to Stokes ’ Hindu Law Books, Daya Bhaga, Ch. IV 
sections 2 and 3 ; and Mayne on Hindu Law and Usage (7th Ed.) 
p. 900, section 673. 

There is a gift over of th'e share of the daughter dying 
without male 'issue to her surviving sister. Such a gift is incon¬ 
sistent with an absolute gift to the daughters. If the testator 
gave an absolute estate to each of his daughters, there was no 
necessity of a gift over after the death of daughter without a 
male issue : Tagore case (2). Gift over'is necessary only if there 
is a life estate given to the daughters. 

Sir Robert Finlay K. C. and .Mr. Kenworthy Frown, for the 
Respondent Ranimoni Dassi : Taking first the last part of the 
argument on the other side the testator provides “ in case of the 
death of either daughter leaving sons the share of such daughter 
is to be paid to such her son or sons share and share alike." It 
also is necessary to provide in - case a daughter died without 
leaving son. Hence the clause. “ But should either of my said 
daughters die without leaving any male issue surviving &c" 

The gift is dependent upon the happening of a specified uncer¬ 
tain event and the condition must be fulfilled before distribution. 

* Section 2 of the Hindu Wills Act (XXI of 1870) makes section 111 
oV the Indian Succession Act (X of 1865) applicable to the Wills of 
Hindus. When section 111 of the Indian Succession Aict is 
applied to this Will, the whole of it becomes consistent. The 
period of distribution is the testator’s death and the daughters 
> take absolute estates and the gifts over do not take effect: Indian 

(1) U B. *4 I. A. 7«; 1.1* B. M CUc. 88*. 

' ' (8) U*78) t. 6. 1. A. Bap. «t; # B h. B. 877 ; 18W.B.88K 
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Succession Act section ui, illustrations (6 ) and (d) ; Norendra 
Nath Sircar v. Kamatbasini Dost (i) ; La la Ramjewan Lai v. 
Dal Koer (a); |Manifyatnala Bose v. Nanga Kumar Bose (3). 
It is not necessary to go to earlier law to find out the meaning of 
section ill, which must be’construed without reference to earlier 
law : Norendra Nath Sircar v. Kantalbasini D.isi (4). “ Surviving 
daughter 1md*her sons shall be entitled to the share of the 
deceased daughter” means that the surviving daughter will take 
absolutely. Though under the Hindu I*aw a married daughter 
takes by inheritance a limited pstate, she takes an absolute estate 
under a devise by Will, unless her interest is curtailed by express 
words or by necessary implication : Indian Succession Act, 
section 8a (made applicable to Hindu Wills by section 2 of the 
i Hindu Wills Act) ; Bhoba Tarini Debya v. Peary Lall Sanya/ (5), 
Ramami v. Papayya (6) ; Atul Krishna Sircar v. Sanyasi Cham 
Sircar (7). There is nothing here to curtail, either by express 
words or necessary implication, the daughter’s interest, and the 
Court in such a case would construe that an estate of inheritance 
is given. * 

In Hirabai v. Lakshmibai (8) and also in Harilal v. Bai 
Rewa (9), the gift was from a husband to his wife. In Annaji 
Datlatrya w.Chandrabat (10), a son made a gift by deed to his mother 
for her maintenance. Rut here the gift is from a father to her 
daughters, who can take a gift of immovables from their father with 
power to alienate according to their pleasure : Stokes’ Hindu Law 
Books, Daya Bhaga, Ch. IV, sections 1 and 23, p. 241. Property 
with unlimited power of alienation means absolute property. 

Under the clause “to make over and divide the whole my 
estate both real and personal unto and between my daughters in 
equal shares tc^whom and theij respective sons I give, devise and 
bequeath the same” it is contended by the other side that a gift 
is made* first tef the daughters.and then to their sons. But this 
sentence cannot be divided or cut down. Then again they say 
that “heirs” would have been* used, if an absolute gift to the 
daughters were meant. But the words “and their respective 
sons ” are words of limitation. There is nothing in the will 40 
show/that the sons are to take at or after any event. Ne period 
(1) (1880) Tl B S31. A. 18 ; I. b. B. 23 Calc. SOS. • 


(2) (1887)1 L. B. 21 Calc. 408. 

<8> (1000) I. I* B. 83 Calc 1800, St 1314; ♦ 0. 1. J. 337. 

(4) (1880) b B-123 I. A. 18, st 88. (6) (1887) I.L.B. 24 Cate. *46, at660. 

(«) (UBS) 1.1. B. 16 Had. 406. 

(7) (1908) I. b. B. 88 Gate. 1061 ) * O. b. 1. 60 . 

(8) (I860 it 1887) L I**B. 11 Bom, 09 sod 678. 

(•) (1896) LL.B.S1 Bon. 870. (10) (1892) I. b. B. 17 Bom. 60S, 
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is fixed for the sons to take. The contention on the other side 
makes this will quite a new will. There is nothing to show that 
the testator intended that the sons are to^ake after the death of 
the daughters. “To whom and their respective sons” w,puld give 
absolute estate. Reference was made to Bhoobun Mohini Deb fa v. 
llurrish Chuuckr Chowdhry (i), Ram Laf Mookcrji v. Secretary 
of State for India J(2) ; Basanta Kumari Debt v. 'Kamikshya 
Kutuari Debt (3) ; Leivin. v. Killcy (4) ; and Tagore Case (5). 

Mr. De Gruyther , in reply, further referred to Naggjutchinec 
Unmaly. Gopoa Nadarju Chctty ( 4 ), and argued that in Bhoobun 
Mohini Debya v. llurrish (Thunder Chmvdhry (1), and Ranilai 
.Mookerfi v. Secretary of State for India (2), where it was held 
that absolute estates were given to women, the words used Were, 
as held over and over again, technical words, such as “children 
and grand children" and “generation to generation”. But here 
such words are absent. In Bengal and Madras the daughter 
takes a qualified estate only : Chotay Tall v. Chunno Lalltf). In 
order to arrive at the true construction the will must be read 
without the Ijidian Succession Act. Section 82 of Chat Act says 
nothing one way or the other. If an estate for life is given to 
each of the daughters, the period of distribution would be at the 
death of the tenant for life ; and in that case section 111 of the 
Indian Succession Act has no application. If on the other band an 
■estate of inheritance is given, there could be no period of distri¬ 
bution. The true construction is that each of the daughters 
'took a life estate and the sons of the daughters living at the 
testator’s death a vested remainder, with a result that the 
adopted son of the plaintiff and two sons of the other daughter 
born after the death of the testator would take nothing. 

Mr. Brown , with their Lordships’ permission referred to 
Mayne on Hinds Law and Usage, (7th Ed.) p. 900 and Mac- 
naughten’s Principles and Precedents on Hindu Law, p. n 39. 

The judgment of their Lordships was delivered by 
v Sir Andrew Scoble-— Hurry Dass Dutt, a Hindu inhabi¬ 
tant of Calcutta, died on the 30th October 1875, leaving a will 
'which was admitted to probate by the High Court on the aoth 
December in the same year. The will was in the English language, 
Wid was probably drawn by*an English solicitor, who is one of 
the attesting witnesses. >• - 

• fl) (1898) LM It*. 1M» ; L L. R. 4 Calc. S3. 

(8) (1881) L. R 8 I. A. 46 ; L L, R. 7&lc. 30*. 

*- (8) (1908) L. R. 32 1. A. 181 : 8 0. fc. J. m*i I. L B 83 Calc. S8. . 

(4) (1888) L- K. 13 App.Ca, 788. (S) <1872 j L B 1. A. Bop. 47. 

(•) (186816 ». I. A. 800. 

(7) (1878) L. B, 61. A. 16 at 81; 1.1* B. 4 Calc, 744. 
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THft only Question raised upon this appeal is aa toCihe n' 
of the est*tir which, In the events which haVe happened, 
testator’s daughters take under the terms of the will. 

The dause|of thlwill relating to the daughters is as follows s 
. But*in case none of such adopted sons survive my said wifo, 
or in case of either, surving my said wife and dying under the 
said age withijut leaving a son or sons, I desire’and direct my 
executors, after «the death of my said wife? or the death of such 
son after her, but under the age of eighteen years without leaving 
a son of sons, to make over and divide the whole of my estate, 
both real and personal, unto^ind between my daughters*in equal 
shares, to whom and <heir respective sons I give, devise and 
bequeath the same, but should either of my said daughters did 
without leaving any male issue surviving, but leaving my other 
daughter her surviving, then in such case the surviving daughter' 
and her sons shall be entitled to the share of the deceased 
daughter, or in the case of the death of either daughter leaving 
sons, the share of such daughter is to be paid to such her son or 
sons, share and share alike. 

Woodroffe J, by whom the case was heard in the first 
instance, held that the intention of the testator was “ to benefit 
the adopted,son, and should the* provisions (of the will) in this 
respect in any manner fail, then those who were of his own blood, 
viz., his daughters ” ; that the words “and their respective sons” 
are used as words of limitation and not of purchase ; and’ that 
upon the true, construction fof the will, the daughters were 
“ each entitled to a moiety of the estate o'f the testator abso¬ 
lutely." He expressed no opinion, however, as to the fight of 
the parties in the event of the death of one of the daughters 
leaving no natural son her surviving. Upon appeal to the High 
Court his judgmint, upon, these points, was confirmed. 

With great* respqpt for tjie learned Judges in the Courts 
>elow, their Lordships are unable to concur with their dwis iom 
this is the wilf of a Hindu, and as observed^ by this Committed 
n the case of Mahomed Shumsool v. Sketqukram (i), “ in cons- 
ruing the will of s a Hindu it iamot improper to take into con* 
idertgtion what are known to be the ordinary notions and wishes 
d Hindus' with respect te>, the devolution of property. | mayt. 
ie assumed that a Hindu generally desires that an estate, especi- 
Jlyanancestral estate, shall be retained iabi*fa®Uy *fnd it. 



B<AbS Jtamit Xollft 

BanimofliOust 


Sit Andrew SDrUe, 


. i&aWft b. * V. i! y*e» p. k *'' ! 

, ' 1 ' m 




MM. 

P' 

Jtontoooi X>DHf. 
Sir AtUretc 8o°K*. 

t r- 


' tbv caujotu uv jocuriL. {Vot. Yin. 

1 • * ■ ' ., . . • 
m$y be. assumed that a Hindu knows that, as a general rule, at 
fl| events, women do not take absolute estates of inheritance 
which they are enabled to alienate.” In spite of the assistance 
pf his English solicitor, it appears to (heir feordsl^ps that in this 
case the testator has clearly succeeded in showing <that his 
daughters, whpm he incontestably intended to benefit, were hot 
to have more than what is generally known to be a s woman’s 
estate In his property This is established by the, gift to them 
” and their respective spns,” and by the proviso that in the event 
pf one of the daughters dying “ without leaving any male issue 
surviving,” then the share of the deceased daughter is to go to 
the surviving daughter and her sons, to the exclusion in both 
pases of female issue. Moreover, “ in the case of the death of 
pither daughter leaving sons, the share of such daughter is to be 
‘ paid to such her son or sons share &nd share alike.” No language 
could more clearly show that the intention of the testator was 
to excludi his daughters’ daughters from the succession, to which 
they would have been entitled under the ordinary Hindu law, 
if their mother’s estate had bfeen absolute ; and the reason of 
this is qbvious, as the sons of his daughters would be competent 
$0 offer funeral oblations to him, the strongest of all possible 
arguments to an orthodox Hindu. „ 

The learned Counsel for the respondents strongly relied on 
lection 8a of the Indian Succession Act, 1865, which provides 
thatwhere property is bequeathed to any person, he is entitled 
to the whole interest of the testator, therein, unless it appears 
from the will that oqly a restricted interest was intended for him.” 
As already pointed out, it is abundantly clear that, under the 
terms of the will, only a restrfced interest was intended to pass 
to a daughter dying without male issue. * 

• In the opinion of their Lordships, according to the true 
construction of the will,' the intention of the testator was tc 
create in favour of his daughters an estate for life with s 
remainder over to their sons, and the learned,. Judges of the 
High Court ought to haye held* that, in the events that have 
happened, the daughters of tbd testator, Ranimoni Dassi and 
Ftemmonl Dassi, are entitled to the testator’s estate tol equa 
•hares ror life and with# benefit of survivorship between $faem 
srtvea> They will huj»blyj»dvise His Majesty that this appea 
Opghtto be allpwqd *nd th* decree of (he High .Court varied u 
accordance with this Judgment, and that in other respects th< 

°“ ght %!&*** rirqiimstances, the eosti 
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of the appeal,* taxed as between solicitor and client, must be 
paid out of the estate. 

Messrs. Watkins and Lcmprierc : Solicitors for the Appellants. 
Messrs. 7 \. Witson and Co. Solicitors “for the Respondent 
Ranimaifl Dassi. 

J. s>- . Appeal allowed ; Decree varied. 
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lie fore Sir /■'nine is * 11 ' Mai lean, K. C. /. F... Chief Justice, 
Mu Justice Geidt , Mr Justice Woodroffe and Mr. Justice Coxc. 
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THE EMPEROR.* 


Seuuoiui 1'/ /el—Cliuntje of Jiidyi—le t fie nee recorded by one Jtidye and unices 
pjned In/ n not be/ — Validity—Ih^erruee of Jvdye mid AnwMom—ltetnal 
— Itent I/meet ion not inhdty tried — 'Jennifer of cnee—Trull with aid of 
mieiuor* and truil by jury Itulunre of eoniemenee. * 


Per rut nun A Sessions .Iudge cannot act on evidence recorded by Ids 
I.. in ofliee. On a change ol the Judge a Session, trial must, commence 

tf< /Wnt, 


Tlir judgment pa..e,l ffy a Sessions Judge on evidence partly recordetl 
l.y til. prislecessor in ollice is illegal and must lie set aside. 

Per Muelenn. C. J. unil dealt ,/.—Where a trial has lieen invalidated on 
legal grounds and he real questionln the ease has not been legally ttied, a 
letrial ought to lie held, unless it appears fiont tluf record that, there is no 
evidence against the piisonei or that there is very little chance of a conviction. 
Mere disagicement between -Iedge and assessor, is no snllieient reason for 
refusing a retrial 

Per II omlro/jp J. (eontra).— The/nct that the law gives operation to the 
finding Of the Judge and not .to that of the assessors does not detract from 
the value *f the option expressed by^them Where, tlierefoic, the Judge and 
assessors have disagreed as to the facts, which were peculiar and as to which 
different concluaisns have been arrived at by different minds, there ought to lie 
no retrial brdered. 

Per H oodroffe. and Coxe, transferring a cn«e, no consideration 

should be had to the toct that by a transfer to a particular district, the 
aoius^ will have the benefit of a trial by jury, where previously h* had none, 
he real question is that of convenience of parties. 

Appeal by the accused. 

Conviction under section 324 of the Indian Penal Code. 


Off J *»• ?3 of 1908, against tbe decision of Cl. N. Uoy, Ksq., 

g. oession^ Judge of Bogra, dated tbe 9th January 1908, 
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The facts of the case were as follows : ® 

The accused Babu Durga Charan Sanyal, an old pleader, was 
charged by Messrs. Smart and Coates, two officers of the Eastern 
Bengal State Railway with having assaulted tlieij^ with a kukri 
in a first class compartment of the do\yn Darjeeling Mail Train 
on the night of the 23rd September 1907. t The accused, on the 
other hand, alleged that he had got into the carriage by mistake 
and notwithstandingohis explanations had been»assaulted by the 
two persons above-named .who had fisted and kicked him and 
threatened to throw him out of the moving train, that he h 3 d found 
a kukri $n the compartment and housed it in self-defence. 

The trial was held befoie Mr S. N. Huda and two assessors, 
in the Sessions Court of Bogra. After the close of the case for 
the prosecution, Mr. Huda fell ill and was succeeded as Sessions 
‘Judge by Mr. G. N. Roy. Mr. Roy proceeded with the trial 
from the point at which Mr. Huda had left and disagreeing with 
both the assessors found the accused guilty and sentenced him 
to two years’ rigorous imprisonment. Hence this appeal. 

The appeal came on for hearftig before Geidt and Woodroffe 
JJ., on the uthoMarch 1908. 

Mr A. Chandhun and Babu Xarcndra Kama) Basil for the 
Appellant. 

Mr. If. (hegnrv for the Crown. 


' ( .- A. V. 

Qn the 21 th March 1908 , their Lordships passed the follow¬ 
ing judgments :— 

Giedt J. —-The Sessions Judge of Bogra disagreeing with 
both the assessors has found the appellant guilty of causing hurt 
with a dangerous weapon and has sentenced him to two years’ 
rigorous imprisonment. 

The judgment was delivered by Mr. G. N. Rey? He had not 
heard the evidence for the prosecution and the circumstances in 
which this took place are set forth in the following paragraph of 
his judgment. 

“ The case was taken up by my predecessor Mr. Hucfa before 
whom the prosecution witnesses were examined. The case was 
postponed on account of the absence of the Civil Surgeon of 
Dinajpur who had been cited as a witness for the defence.' My 
predecessor then fell ill and went on leave. 1 was appointed in 
Mr. Huda’s place and, on my arrival at Bogra, I took up the case. 
Mr. Gregory, the Counsel appearing for the prosecution.asked 
for a new trial while Babu Ambica Charan Mazumdar pleader for 
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the accused, opposed the prayer on the ground that it was un¬ 
necessary. I was of opinion that a fresh trial was not required 
by express law and since the accused objected to a new trial I 
have proceeded with the trial from the point where my prede- 
ce^or left it. The reasons for my action are set forth in the 
order sheet.” • . 

Counsel both for the appellant and for the Crown are agreed 
that the Sessfons Judge was not competent to proceed wiyi the 
trial from the point where his predecessor had left it and that the 

consent of the accused made no difference. We are clearly of 

* • 

opinion that Mr. Roy was wrong in acting on evidence recorded 
by his predecessor, dnd the matter does not require further 
discassion. The conviction and sentence must, therefore be set 


/ 
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aside as being bad in law. , 

We have next to consider whether we should direct a new 
trial. Mr. Chaudhuii for the appellant invited us to consider the 
case on its merits after perusing the evidence, and to say that 
there was no ground for direfting a new trial. I do not think 
that it would have been proper for us to accede to this suggestion. 
If we had adopted it and, after weighing the evidence had 
directed a new trial, the accused might have been seriously 
prejudiced. ,We ought, I think, to be careful to express no 
opinion on the merits, and to make no order from which such 
an opinion could even be implied. All we have to consider is 
whether the accused should be tried again. 

We confinid ourselves toliearing the evidence of Smart, the 
person to whom the appellant is alleged to have caused hurt, and 
the written statement put in by the appellant. Mr. Sniarf's story 
is that he was wantonly attacked by the appellant, armed with a 
kukri, with which was inflicted a serious injury. The appellant's 
.ase is that lie’used thq kukri in self-defence when attacked by 
smart and Coatts. So far there has been no legal trial by which 
he question at issue in this case could be determined. 

The cour^fe adopted by th&Sessions Judge has resulted in a 
leplorable waste of time, and a prolongation of proceedings 
rhich, on many groynds, it would have been desirable to shorten 
s much as possible. This result is, however, in a large«measure 
ue to the attitude taken by the appellant's pleader. Had the 
ccused not objected to a new trial the Sessions Judge would, I 
ather from his judgment have acceded to the application made 
n behalf of the Crown to begin the trial de tutvo. The offence 
harged is .a serious one but owing to the action taken by the 
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appellant there has been no proper trial for that offence. In my 

opinion the rule should be that in all serious cases where the 

first trial, owing to defect of jurisdiction or similar cause, is 

rendered abortive, a new trial should be ordered, i^nless it is quite 

clear, on the materials before the Court, that there is no chaqce 

of conviction. There is less reason for departure from that rule 

where the first trial, which proceeded at the instance of the' 

accused, and inspite of objection taken by the crtnvn, has resulted 

in a conviction. In m/ opinion the proper order for us to make 
• •/ 
in this case is to direct a new trial. 

« i 

I understand that Mr. G. N. Roy who delivered judgment in 
this case is still at Bogra. It would not bb desirable to have the 
case tried by him after the opinion he has expressed in his 
.judgment before us. The offence is alleged to have been commit¬ 
ted in a running train, and it was apparently at one time doubtful 
whether it was committed in the Dinajpur or Bogra districts. 
The appellant has lately settled in Dinajpur. The Civil Surgeon 
of Dinajpur is a material witness for the defence I understand, 
as it was owing to Ins absence that Mr. Huda was unable to 
proceed with the trial. 

The most convenient place for Inal for all parties would 
therefore be Dinajpur, and I would direct that the retrial be held 
at that place. 

As, however, my learned hi other does not agree with me 


that there should be a retrial, the appeal, with our opinions there¬ 
on, must under section 420 of the Code of Criminal Procedure be 
referred to another Judge. The papers will accordingly be laid 
before Ihe Chief Justice lor the appointment of such Judge. 

Woodroffe J : —The rulings of this Court were brought to 
the attention of the Sessions Judge and I think he should have 
acted on them instead of expressing hjs dissent*with the general 
principle there laid down. His omission to do so has.rendered 
this lengthy trial futile. The accused has contributed to this 
result and therefore were it net for other circumstances and for 
the fact that the assessors and Judge have disagreed, I should 
have been disposed to order a new trial notwithstanding that the 
accused* has already been put to the trouble and expense of 
lengthy proceedings which have been rendered useless by the 
defective procedure adopted. The Sessions Judge and the 
assessors have however disagreed. On the circumstances of the 
case, which are peculiar, different minds have felt themselves 
constrained to different conclusions. That "'the law.gives opera- 
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tion to the finding of the Judge does not alter the fact that the 
opinions of the assessors, which are generally valuable, do not 
support him. This fact is under the circumstances in my opinion 
sufficient to leave tfie matter in such doubf as to render further 
prosecution undesirable. It has been suggested by learned Counsel 
for the prosecution that the act of the accused was due to the 
unbalanced st*te of his mind. If this be so it would rather 
appear to me tr> Be a ground for not takingdurther action. It is , 
then said that the accused must be retried because he has never 
been properly tried. This argument if sound would preclude the 
Court's discretion in every cOse. For no question of refrial can 
arise except where thaconviction is set aside on the ground that 
no proper trial has been held. The trial here is admittedly 
illegal and the conviction and sentence must therefore be set 
aside. In my opinion however for the reasons stated the proceed¬ 
ings should now be brought to an end. I am therefore unable 
to agree with my learned brother as regards the order for a 
retrial which he proposes to make 

Conseipient on this difference of opinion, the matter was 
placed before the learned ('hief J if-t ice, who sal. to decide it as the 
third Judge under -oction 37,S of the fiiinmal Procedure Code. 

The nfiifter was argued before him on the 3 rd April 1908 
when His Loidship rS-erved judgment. On tile 10 th April 
1908 , the following judgment, was delivered :— 

Maclean C. J. —The oitly question submitted, and with 
which I can properly deal is, whether or not there ought to be a 
re trial in this case Mr Justice Geidt thought that therg ought, 
and Mr. Justice Woodrofie took an opposite view. 

The accused has been found guilty of causing hurt with a 
dangerous weapon, and has been sentenced by' the Sessions Judge 
of Bogra to tw# years' rigorous imprisonment. The assessors 
did not agree ; and, both were in favour of acquitting the accused. 

Both the learned Judges vv^re agreed that the procedure 
before the Sessions Judge was wrong} and that the conviction 
and sentence must be set aside as being bad in law. The only 
question that remains is whether there should be a re-tri^l. This 
is a matter for the exercise of the judicial discretion of the Court. 

It is impossible to lay down any' hard and fast rule as to how that 
discretion should be exercised. Each case must be decided upon 
its particular circumstances. The learned Judges have expressed 
no opinion.upon the merits, and in this, if I may respectfully say 
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so, they were perfectly right : for, if a new trial be directed, any 
such discussion might have seriously prejudiced the accused. I 
express no opinion upon the merits. The evidence of Mr.^Smart 
to whom the appellant is alleged to have causfed hurt, and the 
written statement of the appellant, have been read. But, as .has 
been pointed out by Mr. Justice Geidt, the real issue in the case, 
whether Mr. Smart was attacked by the appellant cand» seriously 
injured, or whether, as the appellant says, he only acted in self- 
defence, has not yet be6n legally tried. Although the conviction 
by reason of the faulty procedure adopted by the Judge, must be 
held to be bad in law, the Judge did, on the evidence convict 
though {he assessors disagreed. In such'circumstances I think 
there ought to be a re-trial, unless it is reasonably clear'that 
there is very little chance of a conviction. I am not disposed to 
accept the view that the mere disagreement between the Judge 
and the assessors is sufficient reason for refusing a re-trial. It 
would be highly unsatisfactory, in a serious case such as the 
present, to have matters as they pow stand, that is to say, with¬ 
out any judicial decision in a properly conducted trial, upon the 
merits. The waste of time and money caused by the erroneous 
procedure of the Sessions Judge, to which result the accused's 
pleader would appear to have contributed by his attitude in the 
matter, is much to be deplored : but, on the best consideration I 
can give to the case, I agree with Mr. Justice Geidt that there 
must be a re-trial, as it is essential in the interest of justice that 
the matter should be judicially sifted and decided. The case, 
however, should be tried by another Judge ; and, I agree with 
Mr. Justice Geidt that Dinajpur is the most convenient place for 
the new trial, with liberty, however, to the accused who,' through 
Mr. Chaudhury asks that the.trial may take place at Alipore, to 
make an application to the Criminal Bench on'tliis point, if he 
so desire. In the meantime the accused may be fcut on bail. 

The question as to the venue of the trial was then argued 
before the Criminal Bench (Woodroffe and Coxe* J,J.). on the 
23rd April 1908 and the following judgments were delivered : 

» Woodroffe J. —The question which has beep argued before us is 
as to where the retrial which has been directed, is to take place. 

The trial which has proved abortive, was held before'Mr. G. N. 
Roy, sessions Jtidge of Bogra and he is still sessions Judge there. Mr. 
Gregory who appears on behalf of the Crown very rightly admits 
that the case cannot be retried by him, having regard to the obvious 
fact that he has already formed his conclusions upon the case. 
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Therefore, ^he trial must be held before some other Judge 
and in some other District. 

The question then is, to what District shall the case be trans¬ 
ferred ? i * * 

Mr. Chaudhury who .appears on behalf of the accused asks 
that the case may be tried at Alipore. 

Some, suggest ions have been made by the other side that an 
impartial trial would not be obtained befcfre a jury at Alipore. 
I cannot accept these suggestions and I must presume that the 
jury wh<fwill try the accused will do what in their conscience 
they consider to be right an3, therefore, in my opinion there is 

! io objection whatever to the case being sent to Alipore, merely 
ecaqse the result of such transfer is that the accused will have 
he benefit of a trial by jury. 

The only real question in this case is as to the balance of 
onvenience. Now, as regards that, the matter is reasonably 
lear because, if the case cannbt be tried (as it is admitted it 
annot be tried) at Bogra, it must be tried in some other District 
and it is suggested on behalf of the prosecution that the District 
should be Dinajpore. But it appears that the biflk of the wit¬ 
nesses are not residents of Dinajpore. As regards Alipore, on 
the other hand, we find that nearly all the important witnesses 
for the prosecution live in, or near, that District. Both Messrs. 
Smart and Coates who are the chief witnesses are said to live at 
Barrackpore ; it is said that Mr. Bruce lives at Calcutta, as also 
loes his servan^Shaik Dond ; »as also Shaik Shahebar servant of 
Mr. Smart and Subedar Miah another servant, Babu Chundi 
Das Ghose, is Deputy Magistrate, Sealdah and Babu Runglal, 
is the Peshkar of that Deputy Magistrate, the other witnesses 
ire Railway servants, station masters, guards, &c. It is not clear 
vhere the Railway servants live but it is obvious that they can 
)e as easily obtained from the terminus of the Railway that is, 
Sealdah, as from any intermediate stations and the guards' 
lead quarters ane at Calcutta. 

I think, therefore, that the balance of convenience in this 
lse dictates that the trial should be held at Alipore and the 
»se will accordingly Be transferred to that District. , 

Coxe J>. —I agree. 

K ' n. Appeal allowed ; conviction and sentence set aside ; 

retrial ordered; case transferred\ 


CslMUfi,!.. 


1908. 

Durga Cham 
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The Emperor. 
M'ootlroffe, J, 
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Before Mr. fin Ace Rampim ami Mr. Jktsttee Hharfuddtn. 

RADHA KANT A LALI. 

r. 

KING EMPEROR. * t . 

Police Art ( V of lStilJ,' nectmns 17, 10—Special cniinttH/h*, appointment an — 

Jlcfunal to itcri'C — Pitmerntion—Hint or ilnthtrhanee of the public peace — 

Ordinary police force iii.su/hcie/it, • 

It is only when there is a dungei of luft or othcl disturbance ot the public 
pence and the police force available is insufficient to pieserve the peace and 
protect tl!e inhabitants of the \ illago wheie distut bailees are apprehended that 
a person may be appointed a special constable nndei section 17 of the 1‘oliffe Act. 

If the Magistrate apprehends that a certain individual is about to commit 
a breach of the peace he may be proceeded against under section 107 Criminal 
Procedure Cole, lmt, lie cannot be made a special constable under section 17. nor 
does he , on Ins icfusal to act, lendci himself liable to piosecution under section 
19 of the Police Act. 

linn Mililltnli Siin/h \. Iwt/pcroi* ( 1) and Oopt Anth Pa/ynli \. Kmptess 
(21 followed. t • 

Rule obtained Iiv the Accused person. 

Sanction to prosecute under section 111 of (lie Police Act. 

The material facts and utcumstances appear horn the 
judgment. 

Messrs P f, Bn v ami .l.shpat, am! Balm .Util Chamha IhiH 

for the Petitioner 

Balm Srish Chamha Chun'il/u v (ju/tim (free/ uni nil 

Heath,/J for the Crown. 

( A. \ . 

The judgment, of flic Court wits as follows :— 

This is a rule to show cause why the prosecution of the 
petitioner under section 19 ot Act V of 1861 should not be set 
aside on the ground that his -appointment utider section 17 of 
the act was not justified by the terms of that section. 

It appears that on a recommendation of the Sub-divisional 
Magistrate of Nawadah, the District Magistrate of Gaya appoint¬ 
ed the petitioner and 12 other persons as special constables under 
Act V-of 1861, and the petitioner was, also by an order of the 
District Magistrate, appointed a special lance constable for a 
period of 6 months, commencing from the 17th December 1007. 

B 

* Criminal Revision Case No 337 of 1908 against the order of the District 
Magistrate of Gaya, dated the 28th February 1908. 

(1) (1908) 12 O. W. N. 3t>«>. (2) (1880) 2 C. L, 4. 
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On the 14th January 1908 the Sub-dis isional Magistrate 
01 Nawadah, issued a notice to him calling on him to appear 
before him on the ^jrd January, 1908, to show cause why he 
should noj be prbsecuted for not obeying their orders. 

• By an order of the District Magistrate of Gya dated the 28th 
February 1908, he is" now being prosecuted under section 19 of 

the Act, arid it^s this order that we are asked to set aside. 

• • • 

It has been urged by Mr. P. L. Hoy Counsel for the petitioner 
that as tjje appointment of the petitioner under section 17 of the 
Act, was not warranted by law. he was justified in refusing to act 
as special constable, and that therefore his prosecution under 
section iq of the act is illegal. j 

Mr. Roy has drawn our attention to the case, Beni Madhub 
Singh v. the Emperor (1), as an authority for his contention. We 
feel no doubt that the order under section 17 of the Act was 
inexpedient and unnecessary The petitioner had a dispute about 
property with a lady named Najima Begum who he alleged was 
the mistress of his father now dead. 

It is entfrely this dispute, and not any riot or # general distur¬ 
bance of the peace, which led to his being appointed a special 
constable. The petitioner complains that the sub-divisional 
Magistrate has espoused the cause of Najima Begum, and has 
consequently instituted various criminal proceedings against him, 
in which he has been uniformly successful and finally had been 
appointed a special and a lance constable, so as to interfere with 
the prosecution* of his Civil dispute with Najima Begum. We 
need not enquire into this matter . sufficient to say that in the 
case of Bent Madhub Singh v. Emperor (1), it has been laid down 
that “The circumstances which justify an order under section 
17 are that a t disturbance of .the peace is apprehended and 
that the police force available >s insufficient to preserve the peace, 
and protect the Inhabitants of the village where disturbances are 
apprehended. The same principles were laid down in Gnpt Nath 
Paryah v. Empress (2). We doflbt if there was ever any danger 
of a disturbance of the peace. If there was, it would appear 
that it was not sueh as the ordinary police were unable to cope 
with. There has been no disturbance of any kind. If there had 
been, the 'petitioner could not, as a special constable, have 
prevented it, and there was really no necessity to appoint him to 
bp a special constable. If the Magistrate apprehended that the 
petitiorfer was about to commit a breach of the peace, he could 
(1 )(1908) 12 0. \V. N. 3«6 . I. I.. R 35 fate 454 (2) (1886) 2 O. I,. J. 555 (562). 
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tadba Kants iJall 

V, 

King Emperor. 


have instituted proceedings against him under section 107, Criminal 
Procedure Code ; but in our opinion the orders appointing him a 
special constable and particularly a special lance constable, were 
entirely unnecessary and inexpedient. iMsr these reasons, we 
make the rule absolute and set aside the order for the prosecution 
of the petitioner under section to. • 

N, k. 11. Rut* mm/e absolute. 


.CRIMINAL. 

1,908. 

Ayr'd, 2$, 


Befiire Mr. Justice Ramp ini ami Mr. Justue Sharfuddiu. 

RAM CHANDR*A HALDAR 

r. 

THE EMPEROR.* 

Criminal Procedure Code ( *1<7 V of ISOS ), sect ton 107 —So JC i t deuce—Party 

agreeing to be bound down—Order without jurisdiction. 

No person can be bound down under section 107 of the Criminal Procedure 
Cotie without any evidence belli" leeoided that he is about to commit a breacli 
of the peace, even though he may agree to be bound down. 

Rule obtained by the Aeeifsed. 

Order uuder section 107 ol‘ the Criminal Procedure Code. 

The necessary facts appear from the judgment. 

Mr. Hm/ and Babu Manmatha Nath Mukerji for the 
Petitioner. 

The judgment of the Court was delivered by 

Eampini J.—This is a rule calling upon the District Magis¬ 
trate to show cause why the order complained of should not be 
set aside on the ist and 3rd grounds mentioned in the petition. 
The Order complained of is one binding down the petitioner 
under section 107, Criminal Procedure Code. When the proceedings 
were instituted against the petitioner he appeared and, as the 
Magistrate records, agreed to be bound down. ' He said he was a 
poor man and he had very little expectation of getting amy benefit 
by fighting the case. He, therefore, agreed to be bound down. 
There was an appeal to the additional Magistrate and he says : 
“ The learned pleader tvho appeared for the petitioner before me 
urged that as no evidence was taken, the binding down is illegal. 
It seems to me, however, that the case is a clear one and it is the 
duty of the Criminal Court, at least in my opinion, to come to a 
finding which will be fair to the parties and maintain rights which 

* Criminal Revision No. 855 of 1908 against the deolsion of J R. Black¬ 
wood Ksq, Additional District Magistrate of Backergnnge affirming that of 
Babn Jogendra Kumar Qhoee, Deputy Magistrate of Perojepur, dated the 27th 
November 1,607. 
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they really possess." It appears to us that the proceeding of the 
Magistrate was illegal, because no evidence was taken. There 
was no evidence to show that the petitioner was about to break 
the peace. It is true tfiat the petitioner agreed to be bound down. 
But that* does not make, him guilty. The proceeding under 
section 107, Criminal Procedure Code, is a precautionary measure 
and not a tri#l for an offence, and in such a proceeding no one 
should be bound* down unless it is shewn that he is about to 
commit a breach of the peace. We, therefore, make the rule 
absolute.* 

N. k. 1. Rule made absolute. 


Before \lr Justice Ram flint and Mr Justice Sharfuddiu. 

DASARATHI MAHAPATRA 

V. 

RAGHU SAHC. * 

Indian Penal Code (Act XLV of I860), See. H7—-Hinting—Common ohjert — 
No csprcxx findins/ —„V<» t/next ton *x to common object — Prejudice, 

Where the Common object of an unlawful assembly is clg^rly set out in the 
charge and there is no question in the lower Courts as to the common object 
so set, out, a conviction for rioting with the object set out is good even though 
there might lx? no express rinding as to the common object, if the accused has 
not been in any way prejudiced by the absence of such rinding. 

Sabir v. (jneen Kniprcxx ft) and Porexh Nath Sircar v. Emperor (2) 
distinguished. • 

Rule obtained by the accused. 

Conviction for rioting'. 

The material facts and circumstances appear from the judg¬ 
ment. 

Mr Mnnnier and Bahti Btdhu B/iusau Ganguli for the 
Petitioners. . • 

Babu Dasarathi Sanyhl for the Opposite Party. 

* * . c. a. v. 

The judgment of the Court was delivered by 

Rampini S .—This is a rule tb show cause why the conviction 
of, and sentences passed on the accused should not be set aside. 
The accused have baen convicted under section 147, Indian Penal 
Code of rioting and sentenced to undergo rigorous imprisonment 
for a month and to pay a fine of Rs. 20, They have been found to 

• Criminal Revision So. 242 of 1908 against the decision of B 0 Sen, Esq, 
Magistrate, Balaaore, dated 27th February 1908, affirming that of Babu B. Chow- 
ihnri, Deputy Magistrate, dated 3rd February 1908. 

(1) (1894) I L. R. 22_Calc. 276. 
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have attacked the complainant and others, while cutting their 
paddy. The accused’s party were about 30 in number. The 
complainant was beaten and wounded and taken to the thanah 
in a duli. * * 

The main question debated in .the lower Courts °was as to 
the possession of the land. Both the Courts below found that’ 
the complainant had been in possession of the lgnd since 190s. 
His ^predecessor-in-interest, that is, his father-in-law, had obtained 
a decree in the Civil Court, had been put in possession of the 
land by the Civil Court and an under-raiyat named Shibo Jana, 
who had been in actual possession fill then, had gone out and 
the complainant’s father-in-law and the complainant had been ever 
since in direct possession and cultivation. The accused c had 
therefore no possible right to interfere with the complainant, 
when cutting the paddy. They have been rightly convicted 
of an offence under section 147, Indian Penal Code. 

The learned Counsel for the petitioner impugns the convic¬ 
tion on technical grounds, the principal of which is that there is 
no finding in the judgments of the lower Courts, astoJ:he common 
object of the uhlawful assembly. He relies on the rulings in the 
case of Sabir v. Queen Empress (1), and Porcsh Nath Sircar - 
Emperor (2), as authorities for holding that this is essential. The 
charge in this case was, however, properly drawn. The common 
object was therein stated to be, to enforce a right or supposed 
right. Now there was no contest in either of the lower Courts 
as to the common object. Nobody ever contended that the 
common object of the assembly, if any, was not to enforce a right 
or supposed right. The lower Courts have therefore not discussed 
this question, and have come to no express finding, couched in 
so many words, on this point ; but it is clear that they both 
impliedly have found that the common objeot of the unlawful 
assembly was as stated in the charge. . 

In the case of Sabir v. Emperor (1), it is only said that 
there should be a clear (not an express) finding as to the com¬ 
mon object, and the reason for that expression of opinion was 
tjiat in that case there were two possible common objects of the 
assembly and it was not apparent which of them had been 
accepted by the Judge and the Jury. In the case of Ebresh 
Nath Sircar v. Emperor (2), according to Mr. Justice Mookerjee, 
the judgment of the Magistrate contained no finding what the 


(1) (1894) I. L. B. 22 Calc. 276. 

(2) (1906) I. L. R 33 Calc. 295 . 2 C. L. J. 516 
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common object*of the assembly was, and the facts found by the 
Sessions Judge completely negatived the common object, set out 
in the charge, which it is pointed out was not stated with due pre¬ 
cision. The accused were therefore held to h*ave been prejudiced. 
Thy facts'of the present case are very different. As has been 
already explained, there is no defect in the charge. It was never 
contended that the common object of the assembly was or could 
be other than that set out in the charge. No plea on the point 
was raised in either of the lower Courts, and from the judgments 
of both tourts it is clear that they found the common object of 
the assembly to be the same a? stated in the charge. The'accused 
have in no way been misled or prejudiced. 

.We discharge the rule. The petitioners must be remanded 
to jail to undergo the remainder of their sentences. 


CRIMINAL. * 

I #08. 

iAwarathi Maha. 
patra 
e. 

.ltaghu Sahu. 
Hampini, J, 


N. K. B. 


Rule discharged. 


Before Mr. Justice Ramptni and Mr. Justu e Sharfuddin. 

SUJJAD AHMEIJ CHOWDHURY 

• v. 

PARBATI CHARAN ROY and others.* 

Cnmnial Procedure ('ode (Act V of ISOS) , Sec. 145 ■—Jurisdiction — Notice, 
my? iif of-jfNo ioi it ten statement called for — No opportunity to adduce 
evidence. * 

A Magistrate has no jurisdiction to pass an order under section 146of tho 
Criminal Procedure Code without giving notice to the parties, without calling 
for written statements from them anti without giving an oppoitunity to cite 
witnesses or to put in documentary evidence. 

Rule obtained by the 1st Party. 

Order under Sec. 145 of the Criminal Procedure Code. 

The material facts and arguments appear from the judgment. 
Babu Dasarathi San sal for the Petitioner. 

Mr *P. L. Roy and Babu Anilendra Nath Roy Chowdhttri 
for the Opposite Party. 

The judgment of the Court was delivered by 
Bampini J. —This is a rule to show cause why the order 
complained of should not be set aside. 

The order complained of is one under section 145, Criminal 
Procedure Code, directing that the second party shall remain in 
possession of the disputed land until evicted therefrom in due 

* Criminal Berision No. 137 of 1908 against the order of Monlvic Aminn 1 
Islam, Sab-divisional Officer of Jangipur. Mursbidabed, dated 19th December 
1907. 
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course of law. It appears that there was a dispute with regard 
to two plots of land extending over an area of 1200 bighas. The 
police thought that a breach of the peace was likely to occur in 
connection with these lands, and as far as we can see it seems to 
us that the proceedings of the Magistrate were very Irregular. 
In the first place he did not, after drawing up the proceeding 
under section 145 issue notices to the parties. Jle apparently 
called the parties bfcfore him and he says that on the 15th 
December last Johadi Ahmed Chowdhury, brother of Sajjad 
Ahmed Chowdhury, the first party, and Ganga Charan Saha, 
agent df Parbati Charan Roy met him with a view to settle the 
dispute amicably, but no agreement could be arrived at and 
so at the request of Johad Ahmed a proceeding under section 145, 
Criminal Procedure Code, was drawn up and the 19th December 
was fixed in the presence of both the two persons Johad Ahmed 
Chowdhury and Ganga Charan Shaha for enquiry in the case. 
As far as we can see no notices as required by section 145, 
Criminal Procedure Code, were served on either of the parties. We 
see it is recorded in the ordersheet that notice was tajten to the 
am-mukhtcar of the 1st party Babu Paresh Nath Das on the 
19th December, but he refused to receive it. Then two mukhtears 
Babus Kali Kanta Sircar and Lai Mohamed Haji appeared in 
Court on behalf of the first party on that date. 1 hey did not 
file any mukhtearnama so they were not listened to. The Magis¬ 
trate then proceeded to take the evidence of one witness of the 
name of Ganga Charan Guha on,behalf of the second party and 
decided that there was a likelihood of a breach of the peace 
and that the second party was in possession of the disputed land. 
When he passed his order neither party had filed written state¬ 
ments. A written statement, on behalf of the second party was 
filed after the ex parte order under section 145,, Criminal Proce¬ 
dure Code, had been passed. It appears to us tha,t the Magistrate’s 
proceedings in this case are very irregular and they must have 
prejudiced the first party. This irregularity was so great as to 
amount to a want of jurisdiction and to justify our interference. 
No notice was ever served on the 1st party in accordance with 
the provisions of sub-section 3 of section 143’, Criminal Procedure 
Code. No notice was fixed on a conspicuous place in the locality 
though that may not be essential to the legality of the proceed¬ 
ings. No written statement was received from either party at 
the time when the order was passed and there had been no 
appearance on behalf of the first party and no opportunity given 
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to cite witnesses or to put in any documentary evidence. In 
these circumstances we do not think* that the Magistrate was 
justified in passing the order which he did. We accordingly 
set it aside as it was passed without jurisdiction, and make the 
rule absolute. 

Ride made absolute. 


N. K. B. 


CitlMlNAb. 

1006 . 

*Sujjad Ahmed 
Chowdliury 
r. 

Fatbati Charan B 
Rum p i Hi, J, 


Before Mr. Justice Ramp mi and Mr. 'Justice Sharfuddin. 

GIRIDH^JRI MARWARI 

V, 

■ EMPEROR. * 

Sanction to prosecute—Prosecution piecemeal—Further enijutry—Act ice to 
accused—Criuiinil Procedure Code (Act V of ISOS), section 437. 

It is not desirable that a case should be proceeded with against a person, 
piecemeal. Whcie therefore a person could not be tried on a major charge 
without the sanction of the Civil Court. 

Held . he ought not to be tried for minor offences. W 

An order under section 417 of the (fnminal Procedure Code made without; 
notice to the person proceeded against is bad. Such notice »nd an opportunity*, 
to shew cause why the ordei should net Ue made, can be given without i»> , r 
propriety after such person has been ai rested ami brought before the Court. 

//audits Sanyal v, Santulla (I) and Halted Ah v. Fiojieror (2) followed. ' 

Rule obtained by the Accused. j 

Order for further enquiry. ^ * 

The material facts and arguments appear from the judgn>wi&< ” 

Babus Ras'arathi Sanyal and Surcsh Chandra Mu/therf&Soxc 
the Petitioner. . try ^ 

Mr. Sinha for the Crown. 

OIL • <- A. V. 

the judgment of the Court was’delivered bv 
. . • . J 

Ranvpim J.—This i^a rule to show cause why an order for 
further enquiry made by the Magistrate of Bhagulpore on the 
22nd February Jast should not be set aside. 

The petitioner is alleged to have abetted the fabrication of 
a forged bond and to have committed various cognate offences. 
This case was enquired into by a Deputy Magistrate who on thi 
27th August 1906 discharged him. The District Magistrate 
then ordered a further enquiry into the case to be made. * This 
order was set aside by this Court on the 4th December 1906. 

u ’ Cnini nal Reviaiou No. 303 of 1908 against the order of F. F. Lyali Eaq , 
Magistrate of Bbagalpnr, t dated 22nd February 1908. ^ 

U1 (1888) l.’L. B. IS Calc. 608 ( 2 ; <1905; L L. B. 33 Calc. 1090, 
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The order of this Court was that the ordei of the District Magis¬ 
trate directing a further enquiry could not be supported, inasmuch 
as it merely states, that a further enquiry is ordered but it 
gives no reasons whatever on the part of the District Magistrate 
for differing from the view taken of th*e case by the Subordinate 
Magistrate. Moreover it appears in the Case that the order was 
passed by the Magistrate without giving any ‘notice to the 
accused of the application. We think that cert’ainly in case of 
this sort the Magistrate before he passed any order directing a 
further ^enquiry ought to have issued a notice to the accused and 
to have heard what he had to say in opposition to the application. 
Now th* District Magistrate has on the 22'nd February last again 
ordered a further enquiry to be made into the case against the 
petitioner, again omitting to give him a notice or calling upon 
him to show cause why this order should not be made. 

Again the propriety of the order is impugned on 2 grounds, 
(1) that the question of the genuineness of the bond has been tried 
by the Civil Court, which has hqjd it to be a forgery and that 
the case against the petitioner cannot proceed withsut the sanc¬ 
tion of the Civil Court, (2) that no notice was given before the 
further enquiry under section 437 was ordered. To this Mr. 
Sinha for the District Magistrate of Bhagulpur replies (1) that 
the decision of the Civil Court has altered the circumstances and 
that, although the case against the petitioner cannot proceed as 
regards the main charge of forgery, or abatement of forgery 
without the sauction of the CNil Court, the,charges against 
him under sections 423 Penal Code and 82 of the Registration 
Act can be so proceeded with : (2) that the law does not require 
notice to be given before an order under section 437 can be made: 
(3) that in this case, it was not advisable to give a notice, as the 
Magistrate had received information that the petitioner was 
about to abscond. • • 

But it would seem to us that (1) it is desirable if the case 
against the petitioner is to proceed that it should not be proceeded 
with piecemeal and that therefore the sanction of the Civil 
Court should be obtained to his prosecution^on the main charge 
before any further proceedings against him are taken ; (2) though 
the law does not prescribe the giving of a notice before an order 
under section 437 can be made, the Full Bench decision of this 
Court in Haridas Sanya/ v. Saritulla (1) recently followed in 
Wahed Ali\. Emperor (2) does require such a notice to be given, 


“ 1 T n IK Pol/i fiAft 


(21 f1905) T. L. K. 32 Calc, 1090. 
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and any order under section 437 made without giving such a 
notice, must under the rulings of this Court, be set aside. The 
notice can be given, and an opportunity afforded the petitioner 
to show cause why the order for further enquiry should not be 
ma<Je, without impropriety-after his arrest and after he is brought 
before the Court. 

We accordingly make the rule absolute and set aside the 
order of the Magistrate of Bhagalpur, dated the 22nd February 
last complained of. • 

N. k. b. # Rule made absolute. 


Cbiuimal. 

1908. 

Giridlmrl Marwari 


e. 

Emperor. 

• ———. 

Rampini , J. 


ORIGINAL CIVIL. 


Before Air. Justice b'leti her. 

BRAJENDRA KISHORE ROY CHOWDHURY* 
v. 

CLARKE. 

House search — Tutltan Arms Art (.V/ at /SI'S), section ~o JJoile of Ciunintil 
Procedure [ \ of ISMS) 'tectum* 94. UK 5, /</» Judicial Office/s Piotecfiou 
Act (XVIII of 1S50), tectum I 

The defendant who did not, befoie canning the search of the plaintiff’s 
house to be made, first record the gtounds of his belief as provided for by 
section 25 of the Arms Act, could not justify the search under the provisions 
of the said act. * 

As there wau no proceeding pending before hnn, the defendant was not a 
‘ Court ’ within the fieamng of section 94 of the Code of Criminal Procedure, 
and therefore the defendant could not direct a search to lx* made in hi* presence 
under the provisions of section 105 of the Code 

The search having been for the purposes of discovering arms goneially, 
section 165 of the Code did not apply. 

Conducting a search for arm| is not an act done in discharge of a judicial 
duty. Act X.VIII of IgoO (Judicial Officers Protection Act) docs not apply to 
such a case. 

Even where a iJpfendantN bona fide* in conducting a search is established, 
it does not release him from the obligation the law # casts upon him as being in 
supreme control of the search party from seeing that the search was conducted 
in a proper and reasonabl^manner In such a case the damages should be# 
substantial and not merely nominal. • 

Suit fob damages for wrongful trespass &c. . 

This suit was originally instituted in the Court of the 
3rd Subordinate Judge of Mymensing (i). After the written 

• Extra ordinary Original Civil Jurisdiction. 

(1) Original • suit No 74 of 1907 before the 3rd Subordinate Judge of 

Mymensing. 


Civil 

lyo*. 

June , IU. 
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* Civil. * statement had been filed in this suit the defendant on the 26th 
mi! November 1907 applied to the District Judge of Mymen- 

. . sing for the transfer of the case to liis file from the file of the 

Brajendra Kukore 0 . 

Boy Chowdhury Subordinate Judge t on the ground that having regard to the 

Clarke. circumstances of the case “ it was desirable for the purposes of 

- ' justice that the said case should be tried in the District Judge’s 

Court which i^the highest judicial tribunal in the^ district.” The 
plaintiff thereupon applied before the High Qoijrt in its extraor¬ 
dinary original civil jurisdiction for a transfer of the case to the 
High Court. This application was granted. 

Mr. A. Chowdhury (with Messrs. Chakrabarti , Boy, Pugh 
and Lahiri) for the Plaintiff. 

Mr. Gregory (with Mr. Bagram) for the Defendant. 

Mr. Chowdhury. —This is a simple case of trespass.* But 
the defence is that the defendant is protected by various statutes. 
First of all, it is said that section 25 of the Arms Act justifies 
the search. But it cannot apply, as the defendant did not comply 
with the provisions of the section before commencing the search. 
Strict compliance with the provisions is absolutely essential 
where the liberty of a subject is to be infringed. ’ Secondly , the 
provisions in the Code of Criminal Procedure relating to search 
are contained in sections 96, 98, 105 and 165. Sections 96 and 
98 do not apply and therefore the Magistrate had no power to 
direct a search in his presence undei section 105. Section 165 
also does not apply as it refers to police officers only. Lastly, 
the defendant is not protected under Act XVIII of 1850 as he 
is not an “ officer acting judicially ” nor is the act of search 
order.ed by him an act “ done by him in discharge of his judicial 
duty.” It is a purely executive act alleged to have been done to 
keep the King’s peace. 

Mr. Bagram. —Although the defendant did not record his 
reasons as directed by section 25 of the Arms Act, it was 
only a technical mistake which ought not to penalise a man 
who was doing his best to preserve the peace_ of the district. 
There may be occasions when a delay of even a few minutes may 
be great moment. In any case the Magistrate acted bona fide. 
Under section 165 of the Criminal Procedure Code, a police 
officer can make a search. In this case the defendant accom¬ 
panied the police officers and was near at hand to direct and 
control them. As to the Judicial Officers Protection Act, it is 
very difficult to state which act of a Magistrate is judicial and 
which executive, both judicial and executive functions being 
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vested in the same man. A particular act may be both judicial 
; and executive at the same time. 

L C. A. V. 

The judgment of the Court was as follows;— 

•In this suit the plaintiff, who is a wealthy zemindar in the 
district of Mymensingh, sues the defendant, who is a member of 
the Indian Civif Service and was during the month of April 1907 
District Magistrate of Mymensingh, to recover damages fonan 
alleged ^espass committed by the defendant in searching the 
plaintiff's cutcherry at Jamalpore on the 28th of April, 1907. 
The defence raised by the defendant is that he was authorized to 
conduct the search by statute. The statutory provisions relied 
on the defendant are, (,») The Indian Arms Act, 1878, 
(A) The Code of Criminal Procedure and (<j Act XVIII of 1850 
(“ an Act for the protection of Judicial Officers "). 

Now the facts relating to the search may be shortly stated as 
follows :—On the 28th April 1907 the defendant who was then 
at Mymensingh received in the eafly morning an urgent telegram 
from Mr. Btfrneville, the sub-divisional officer, an 4 Mr. Luffman, 
the head of the police at Jamalpore informing him that a riot 
had narrowly been averted on the previous night. The state of 
feeling between the Hindus and Mahomedans at Jamalpore had 
been very intense sinca the 21st April but the reasons for the 
origin of that state are not material to be considered here. , 

Upon receipt of the telegram abovementioned the defendant 
started for Jamalpore and arrived there at about 10 o'clock in the 
morning. On his arrival he was informed by Mr. Luffman of 
the fact that a man named Gander Sheik had been wounded on 
the previous evening by a shot fixed from a revolver or a gun 
and that the jjolice had hear^l that the zemindars had been 
storing firearms in*their cuk/tctnes. 

Uporf receipt of this information the defendant determined 
to search the cutchcrnes of certain zemindars in the district 
including the plaintiff’s cutcherry and having summoned certain 
gentleman to be witnesses of the search, he proceeded on the 
afternoon of the 28 tl> April to search the cutcherries accompanied 
by Mr. Barneville, Mr. Luffman and a number of police aid the 
witnesses fo the search. The plaintiff’s cutcherry was searched 
( between 3 and 4 in the afternoon and it is with regard to this 
search that the plaintiff seeks to recover damages in this suit. 
The defendant admits the fact of the search and that it was done 
by his orders and under his direction but pleads that he was 
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authorised to conduct the search by virtue of the provisions of 
the statutes above-mentioned. 

Now the general rule of the common law is that a Magis¬ 
trate is liable in an Action of trespass for acits done by him to the 
persons or property of others unless he can justify 1 the act* 
as having been done under the authority of the law. And if a 
Magistrate pleads a statute or statutes as justifying his acts he 
must bring himself within the words of the statute strictly. 

It becomes necessary therefore in the first place to consider 
the statutory provisions relied on by the defendant as authorising 
the sea'rch. ' 

The first of these statutory provisions is section 25 of the 
Indian Arms Act 1878 which is in the following terms :—“ Where- 
ever any Magistrate has reason to believe that any person 
residing within the local limits of his jurisdiction has in his 
possession any arms, ammunition, or military stores for any 
unlawful purpose or that such person cannot be left in the 
possession of any such arms, ammunition or military stores 
without danger to the public peace ; such Magistrate having first 
recorded the grounds of his belief may cause a search to be made 
of the house or premises occupied by such person or in which 
such Magistrate has reason to believe such arms, ammunition or 
military stores are or is to be found, may seize and detain the 
same although covered by a license and keep in safe custody for 
such time as he thinks necessary. The search in such case shall 
be conducted by or in the presence of a Magistrate or by or in 
the presence of some officer specially empowered in this behalf 
by name or in virtue of his office by the local Government." 
The defendant admits in the present case that he did not before 
causing the search to be made first record the grounds of his 
belief as provided by section 25 of the Arm. Act. He says he 
had no copy of the Arms Act with him although he.admits he 
could have obtained one from the sub-divisional officer in a few 
minutes. 

In these circumstances the defendant not having complied 
with the provisions of that statute cannot justify the search 
under the provisions of the Indian Arms Act. 

Secondly, the defendant relies upon the provisions of sections 
105 and 165 of the Code of Criminal Procedure. Section 105 of 
the Criminal Procedure Code enacts that a Magistrate may 
direct a search to be made in his presence of any place for the 
search of which he is competent to issue a search warrant under 
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i provisions of the Code. It is obvious in the present case, the 
defendant was not competent to issue a search warrant under the 
provisions of the Criminal Procedure Code. The defendant was 
not acting as a “court” within the meaning of section 94 
of # the Criminal Procedure Code as there was no proceeding 
pending before him. 

But then«it is said that even if the defendant cannot justify 
the search undei* the provisions of section’ios of the Criminal 
Procedure Code, yet as he took Mr. Lufinftn along with him who 
was making an investigation into the case of Gander, the man 
who had been wounded on the night of the 27th April, the 
search can be justified as being a search made by Mr. LUfifman. 

In my opinion this section will not avail the defendant. I 
am satisfied on the evidence that the search was not intended to . 
be under the provisions of sections 165 of the Criminal Procedure 
Code. The search of the plaintiff’s and the other cutcherries was 
for the purpose of discovering arms generally which section 165 
does not authorise. 

In my opinion the search made by the defendant was not, 
nor was it ever intended that it should be, made under section 
16? of the Criminal Procedure Code and I accordingly hold that 
that section does not justify the defendant’s action. 

Lastly the provisions of Act XVIII of 1850 (“ an Act for 
the protection of judicial officers ” ) are relied on by the defen¬ 
dant. Such Act provides that no Judge, Magistrate, Justice of 
the Peace, Collector or othef persons acting judicially shall be 
liable to be sued in any Civil Court for any act done or ordered 
to be done by him in discharge of his judicial duty whefher or 
not within the limits of his jurisdiction provided that he acted in 
good faith. 

Now in or 3 ei* that the;defendant should bring himself within 
the provisions of -that Statute it # is necessary that the act done or 
ordered to be done by him should be done or ordered to be done 
by him in discharge of his judicial duty. What judicial duty was 
the defendant performing in conducting th’e search of the plaintiffs 
premises? In my ^pinion he was performing no judicial duties 
at all. The defendant as District Magistrate has important 
duties both executive and judicial cast upon him and the jlefen- 
t dant was not, I think, performing any judicial duty in conducting 
the search of the plaintiffs premises for arms. 

In these circumstances I must hold that the search of the 
plaintiffs premises by and under the direction of the defendant 
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was not warranted by law. The entry by the defendant into the 
plaintiffs premises being therefore a trespass, I have to consider 
before I determine what amount of damages I shall award to the 
plaintiff whether the defendant was actuated by malice or other 
improper motives. 

It cannot be said in this case that the defendant had any 
feelings of hatred or revenge against the plaintiff \Wth whom he 
was ■ not acquainted. It has, however, been argued that the 
defendant had in the unfortunate disturbances which had arisen 
between the Hindus and the Mahomedans at Jamalpore taken the 
side of the Mahomedans and that the search on the 28th April 
1907 was really conducted by the defendant owing to the im¬ 
proper feelings that he held against the Hindus at Jamalpore 
generally. In support of this it is alleged that as the defendant 
when he arrived at Jamalpore on the morning of April 28th 
was aware that the Mahomedans had previously announced by 
beat of drum that the Government had given them permission 
to loot the Hindus’ property and marry their widows in “ mka '' 
form and that a large number of Hindus were fleeing from the 
place in a state of panic, if the defendant had honestly done his 
duty he would in the first place have tried to restore confidence 
to the Hindus by assuring them of the impartiality of the 
Government. 

It may be that a man of wider experience or riper judgment 
would have done so but even if I were to assume that this was 
the primary duty of the defendant this allegat’on against the 
defendant only comes to this, namely, that he committed an 
error of judgment. The defendant was severely cross-examined 
by the learned counsel for the plaintiff and I am satisfied from 
what 1 have heard in this case that the defendant in determining 
upon the search that was made on the 28th April 1907 was 
acting botnifide and was not actuated by malice or other-improper 
motives against any particular individual or section of the 
community. 

But whilst I find'that the defendant was not actuated by 
malice I cannot absolve the defendant ,with regard to one 
matter,' namely, that the defendant failed to exercise proper 
supervision and control over the people under him conducting 
the search. Now what are the facts relating to the actual search 
itself? By the time the defendant and the searching party 
reached the plaintiff’s cutcherry , the cutcherries of three other 
zemindars and a Hindu temple had been previously searched 
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without finding^anything suspicious. In these circumstances one 
would have thought that the plaintiff would have then doubted 
whether the information given to him by the police was correct 
and would have proceeded with great circumspection, the more 
especially so, as he admits that at the search of one of the 
cutcherries previously searched a complaint had been made to 
him by a Hmdu gentleman who was accompanying the search 
party as to the,m£thod in which the search was being conducted. 
What then are the facts relating to tjie actual search of the 
plaintiffs cutcherry ? The servants of the plaintiff (except one 
Safhallah a Mahomedan wh* had charge of the key* of the 
cutcherry and who was not on the premises when the (defendant 
and the search party arrived) having fled owing to the panic, it 
became necessary for the search party to break open the outer 
door of the cutcherry. Having thus effected an entrance some of 
the Mahomedan mob which had collected and were accompany¬ 
ing the search party were requisitioned to go and bring “ c/uos," 
and assist in opening the boxes which contained the zemindary 
papers. 1 hat the search was coiftlucted with unnecessary damage 
to the property of the plaintiff cannot to my mind be doubted 
for an instant. 1 he papers out of various boxes in the mtcherry 
were strewn haphazardly on the floor of the cutcherry. Mr. 
Horniman iff the “Statesman" newspaper who accompanied by 
Mr. Newman of the “Englishman” newspaper had been speci¬ 
ally delegated to proceed to Jamalpore and report on the 6tate 
of the disturbances at Jamalpore has graphically described the 
condition of affairs as he found them at the plaintiff’s cutcherry 
on May rst. I am satisfied on the evidence that the state of 
affairs at the plaintiff's cutcherry on May 1 st was the same as it 
had been left on the conclusion of the search. 

It is only fciir, however, to the defendant to state that ne 
had no previous experiehce in conducting a search and that he 
did not himself enter the cutcherry, but relied on the police to 
conduct the search in a proper manner. But whilst this goes to 
establish the defendant's “ bondfiefes ,” it dqes not release him from 
the obligation the law casts upon him as being in supreme control 
of the search party from seeing that the search was conducted 
in a proper and reasonable manner. v 

Turning then to the question of damages I am of opinion 
that the conduct of the defendant has not been such as the 
damages to be awarded should be exemplary. But whilst I think 
that the damages should not be exemplary, I also think that 
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they must be substantial. I am unable to accede to the argument 
of the learned counsel for the defendant that the damages in 
this case should be purely nominal. 

Having given th*e matter the best consideration that I can, 

I think the justice of the case would be met if I order the defen¬ 
dant to pay to the plaintiff Rs. 500 as damages. The defendant 
must also pay to the plaintiff his costs of this suit on scale No. 2. 

Mr. H. N. Duff, Attorney for the plaintiff.- 
Messrs. Sandersoir& Co., Attorneys for the defendant, 
s. c. R. 

« C* 

.• APPELLATE CIVIL. 

* Before the Hon'hie R. F. Rampini , Acting Chief Justice and 
• Mr. Justice Ryves. 

Civil. JAMADAR SINGH 

1908t ^ ’ 

SERAJUDDIN AHAMMAD’CHOWDHRY and others.* 

June, 5, 11, 17. 

- Gtcil Procedure Code (XIV of 1SS2), Sec 13, Rtpl. II. — Matter—Subject 

matter need not be game—Rent Sint— Krjiarte decree. 

A sued B for rent for a certain period mid obtained an expartc decide 
which was executed. A then sued B for rent for a subsequent period , B took 
as defence that lie was entitled to credit for sums winch lie alleged had been 
paid before the first suit was brought, and credit for which ought to have been 
allowed m tiiat suit. 

Held, that this defence was not open to li as he roigh/ and ought to have 
taken it in the former suit. 

Explanation If to section 13 of tiie Code of Civil Procedure does not lay 
down that the issue and the subject matter of the two suits must be the same 
but that the matter directly and substantially at issue must have been directly 
and substantially at issue in the previous suit. It is not necessary that the 
subject matter of the two suits should be the sa.ne and that the matter of the 
subsequent suit should have been heiyd or have leen finally decided by a 
competent Court in the former suit. 

Sn Oopal v. Ptrthi Singh (1) followed. 

Dictum ot Banerji J. in Kailagh Afonmtl v. Bnroda Sundan Dan (2*, 
IVttomeeh Chandra Maitra v. Baroda Dae Maitra {3|, Rajendra Math Glioee v. 
Tarangmi Dam (4) and Sinjiram Martcari y. Barhaedeo Perehad (5) distin¬ 
guished, 

• Appeal from Appellate Decree No. 1030 of 1906, against the decree of 
H. Walmlsley, Esq, Official mg District Judge of Dacca, dated the 31st March 
1906, reversing that of Babu Khetra Nath Dutt, Subordinate Judge, 1st Court, > 

of Dacca, dated the 81st August 1905. 

(1) (1897) I. L. R. ?0 All. 110 (E. B.) (3) 11900) I. L. B. 28 Cfalc. 17. 

(2) (1897) I. L. R. 24 Calc. 711 at 714. (4) (1904) 1 C. L, J. 248. 

(5) (1905) 1 C. L, J. 337. 
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Appeal by the Defendant. 

Suit for arrears of rent due under a lease. 

The facts of the Ase appear sufficiently from the judgment 
of Ryves*J. 

* Dr. Priya Nath Sen for the Appellant. 

Babu Surendra Nath Gnha for the Respondents. 

. • • c. a. v. 

The judgments of the Court were as follows : 

Ra jpini C. J. —The defendant is the appellant before us. 
TheJacts of the case are fully set forth in the judgment of the 
District Judge. . 

The only question we have to decide is whether the District 
Judge is right in holding that the exparte decree for rent due 
from Pous 1306 to Pous 1308 had the effect of res judicata and 
of deciding that all accounts between the parties up to Pous 
1308 were finally settled. There is no question as to the pay¬ 
ments made during the period for which rent was sued in the 
previous suit. The defendant paid Rs. 1,400-8 and the plaintiff, 
in the previous suit, credited him with Rs. 842 only, deducting 
Rs. 548-8 on account, it is said, of half mutation fees alleged by 
him to have been realised by the defendant from the raiyats. It 
is to be noted that the decree in the previous suit was duly 
executed. The first Court finds that the plaintiff has not satis¬ 
factorily established that the defendant realised these fees, and 
the District Judge has not displaced this finding. If the exparte 
decree has not the effect, as the Judge holds it has, of settling 
all accounts between the parties and starting them with a‘ clean 
state from the last quarter of 1308, then the question of setoff 
claimed by the defendant in this suit.should have been enquired 
into. • • 
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Now,.the decree was no doubt an exparte one and decided 
no other question than that the defendant owed the plaintiff the 
sum of Rs. 842 for rent after deducting Rs. 548-8, credited to 
another account. But this latter sum is the very sum which the 
defendant claims to set off in this suit. It was held in tha 
previous suit to be due from the defendant because the plaintiff 
had deducted that amount from the payments proved on account 
of other debts due from the defendant. If the defendant did not 
agree to that deduction, he should have raised in the previous 
suit the defence he raises in the present one, and, as he did not 
do so, under explanation II to section 13 Civil Procedure Code, 
I consider that he cannot raise it now. 
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The learned pleader for the appellant, however, contends 
that this is not so, for two reasons(i) that the question at issue in 
the previous suit yjas different from that at issue in the present 
suit, and (2) that explanation II to section 13 cannot be relied 
on, as the subject matters of the two suits are not the same. 

I am, however, of opinion that the question which the 
defendant raises in this suit is the very question which was at 
issua in the previous suit, viz, what was the amount of rent due 
from the defendant for the period—Pous 1306 to 1308. The 
plaintiff in that suit alleged that it was Rs. 842. The defendant 
did not traverse this allegation, which he should have dond, if 
he contended that he had paid more than Rs. 842. The de¬ 
fence which the defendant raises in this suit is the very same as 
what he should have raised in the previous suit, viz., that he did 
not owe so much as Rs. 842 for that period and that the plaintiff 
had improperly failed to credit him with the sum of Rs. 548-8. 
In support of his second plea, the learned pleader for the 
appellant has cited the following cases, viz., Sarkurn Abu v. 
Rahaman Buksh( 1), Kailash Mnndul v. Baroda Suudari Dasi (2), 
Wnomcsh Chandra Maitra v. Barada Das Maitra (3), Rajendra 
Nath Ghnsc v. Tarangini Dasi (4), and Surjnam Marwaii 
v. Barhamdeo Persad (5). I do not think it necessary to discuss 
all these cases at length. It is sufficient "o say that, although in 
somy of these cases there are expressions which support the 
plea of the learned pleader for the appellant, I think all that is 
meant is that, as held by Banerji J in Rajendra Nath Ghose v. 
Tarangini Dasi (4), “ the explanation would have meaning and 
effect where the subject matter is the same in the two suits or 
where the subject matter of the second suit is the same as that 
of the issue tried in the first suit, notwithstanding that any 
ground of attack or defence, was not, expressly raised”. The 
limitation that for explanation. II of section 13 to have any 
application, the subject matters of the two suits must be the 
same, is not to be found in stection 13 itself. If this view were 
strictly applied, then, in suits for arrears of rent there could be 
no res judicata at all for the subject matters of successive suits 
for art ears of rent are necessarily different. But what the 
rulings cited by the learned pleader for the appellant must 
mean is, as laid down by section 13, that the matter directly and 


(1) (1896) 1. L. R 24 Calc. 83. (8) (1900)' I. L. B- 28 Calc. 17. 

(2) (1897) I. L. B. 24 Calc. 711. (4) (1904) 1 C. L. J. 248. 

' (5) (1901) 1C. L. J. 837. 
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substantially at issue must have been directly and substantially at 
issue in the previous suit. They cannot and do not, in my 
opinion lay down that both the issues, and the subject matters 
of the two suits must be the same, before explanation II can be 
applied. Now, I have already pointed out that the question as 
to the amount of rent due by the defendant from 1306 to 1308 
was the question at issue in the previous rent suit against the 
defendant and*i£ at issue in the present due. It is, therefore, 
in my opinion, not necessary that the subject matters of the two 
suits should be the same. 

Another point as to the application of explanation II to 
section 13 on which there is some conflict is as to whether the 
matter which might and ought to have been raised in the former 
suit, but was not so raised, must have been heard and finally 
decided in the previous suit. As pointed out in the Full Bench 
case of Sri Gnpal v. Pirthi Sintf/i (1) this would not seem to be 
required. Seeing that the decree in the previous rent suit 
against the defendant has been duly executed, it is clear that the 
matter of the set off the defendant now claims has been at 
least finally decided in the previous suit I would, therefore, 
dismiss this appeal with costs. 

Ryves —The facts of this case are as follows : 

The plaintiffs (respondents) the zemindars leased an ijaru 
medial to defendant (appellant) by a registered lease on 19th 
Bhadra 1306, (1 e. 4th September 1899) for a period of seven 
years at an annual rental of R£ 800 payable by quarterly instal¬ 
ments of Rs 200 with a stipulation that any sum not paid on 
due date should carry interest at 2 per cent per mensum. In 
1902 the plaintiffs brought a suit in the Court of the Subordinate 
Judge of Dacca against the defendant to recover arrears of rent 
and interest due*under the Jease up to the instalment of Pous in 
the year 1508. (January 1902). 

In the plaint of that suit the plaintiffs stated that, out of 
the whole amotmt of rent which had become due, they had 
received from the defendant sums aggregating Rs. 852 towards 
the rent ; and, giving credit for that amount, prayed to recover, 
the balance. Notice of the suit was served on the defendant, 
who is a resident of the District of Mozafferpore. He, how.ever, 
did not appear; the suit was decreed exparte. The defendant 
made no attempts to challenge that decree and allowed execution 
to be taken out against him for the full amount decreed. 

(1) (1897) I L. R 20 All 110(113). 
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On the ist April 1903 the plaintiffs brought tne present suit, 
out of which this appeal arises, in the same Court against the 
defendant, for arrears of rent due under the same lease, for five 
instalments from Chfeyt 1308. The defendant contested the suit, 
and the main defence was that, for the period covered by the 
previous suit, he had in fact paid sums amounting to Rs. 1,400-8 
as rent , whereas the plaintiff had given him credit for Rs. 852 
only. In the written statement it is stated “ in the said suit 
(». e. the previous suit) the plaintiffs did not give credit for the 
total amount of Rs. 548-8-0 paid by the defendant on r different 

dates on account of the rent of the mehal under claim. 

The defendant is entitled to get credit for the said amount and a 
set off against the present claim ; and the defendant accordingly 
prays for the same. As the plaintiffs have brought the present 
suit by artfully omitting to credit the said amount, they cannot 
get any relief. All the documents that are with the defendant 
showing that the aforesaid amount has been paid, are filed 
herewith.” 

In the first Court, it was Contended on behalf of the plain¬ 
tiffs that this plea of “set off” was barred by the rule of 
res judicata. 

This plea was overruled by the Court of first instance, which 
held that Rs. 448-8-0 had in fact been paid by the defendant 
towards the rent for the period covered by the former suit and had 
wrongly been credited by plaintiffs to another account, and, deduct¬ 
ing this amount, gave plaintiffs a, decree for the balance claimed. 
This decree was reversed on appeal by the District Judge. 

The defendant has appealed to this Court. The only ground 
pressed in appeal is that the rule of res judicata does not apply. 
It was argued that that rule does not apply, Jirstly , because the 
subject matter of the two suits'was not identicul, being sums of 
money due as rent for different years, and secondly , that the issue 
in this case, whether Rs. 548-8-0 had been paid by defendant to 
plaintiffs as rent in the years covered by the former suit, had not 
been “ heard and finally decided ” in that suit and that conse¬ 
quently that decision did not bar the hearing of the issue in 
this sujt. 

A number of authorities were relied on in support of these 
arguments and I will refer to them later. 

The fundamental principles on which the rule of res judicata 
is based are well-known and are common to all modern 
jurisprudence. 
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It has been*Said “ Justice requires that every cause should be 
once fairly tried and public tranquillity demands that, having 
been tried once, all litigation about that cause should be 
concluded for ever between those parties.” • 

Reading section 13 of the Code of Civil Procedure together 
with explanation II, the meaning of the rule, it seems to me, 
would run. “ No Court shall try any suit or issue* in which the 
matter directly, apd substantially in issue, has been directly and 
substantially in issue, or which might §nd ought to have Been 
directly *and ’ substantially in issue, in a former suit between the 
same parties etc.” • • 

If this reading is correct, then it seems to be clear,that the 
fact whether this sum of Rs. 548-8, now claimed had or had not 
been paid by the defendant might and ought to have been made 
an issue in the former suit and cannot be re-opened. In effect 
the decision of the first Court is equivalent to a denial by the 
Court that this sum had been paid and not credited as now 
alleged by the defendant because it found that the amount due 
for rent for the period of the suit? was as stated by the plaintiff— 
from this finding it follows that the Court held on the materials 
before it that the statement of the plaintiffs that Rs. 852 only 
had been paid by the defendant was correct. The decisions of 
the Privy Council seem to me conclusive in this view. They are 
Kamcswar Pershad v. iZaj Ktimari Ruttan (1), and Sri Gopal v. 
Pirthi Singh (2); I need not refer to other authorities. 

The rulings relied on byjihe learned pleader for the appell¬ 
ants are the following, Sarkum Ahit Tomb Abdul Waheb v. Raha- 
man Btiksh (3). According to the head note to that case,-it was 
there decided “ the relief claimed in the second suit was not 
resjudicata y the subject matters of the two suits being distinct.” 
In the body of* the judgment, h’owever, it appears that the Court 
held the, second suit was quite different from the first. Thus at 
page 90 the judgment runs : “ fn the suit of 1881 the question of 
the title of the plaintiffs as J^hadims was not raised either 
directly or indirectly. They sued them as strangers to the office 
and failed in their suit in consequence of having put their claim 
exclusively upon tlfat footing.” That being so it was held that 
the second.suit, based on a totally different title, was not barred. 
It is significant, too, that after examining a number of authorities 
quoted in support of the opposite view, their Lordships held, 
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• (1) (1892) I, L. R. 20 Calc. 79 ; L. B. 19 I. A. 284. 

(2) (1902) I. L. R. 24 All. 249. (3) (1896) 1. L. R. 24 Calc. 83. 
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immediately before the sentence above quoted,' “ these cases go 
to show that when a question has necessarily been decided in 
effect though not in express terms between the parties to a suit, 
it cannot be raisefl again although in a 'different form between 
the same parties in another suit.” * 

Now, as I have said above, decision of the first Court in 
effect was tha't Rs. 852 only had been paid by the defendant as 
rent for the years covered by that suit. This case, therefore, on 
examination does not seem to help the appellant. The next case 
was Kailash Mondul v. Baroda Sundari Dasi (1). At first sight 
that c&se and certain observations of Banerjee J. in particular, 
do appear to support his argument. The learned Chief Justice 
said “ all that the Court previously decided was that a particular 
amount of rent he claimed was due from the defendant to the 
plaintiff. Can it be said to follow that the rent now claimed is of 
necessity, by reason of that decision, equally due from the defen¬ 
dant or that the defendant is to be debarred from setting up any 
defences he may have to the present action ? ” 

He goes on to say with reference to explanation II “ we 
have no materials before us to enable us to say that the matter 
which the defendant now desires to set up might or ought to 
have been made ground of defence in the particular action in 
respect of that particular rent.” 

This is enough to distinguish this case. It is true in that 
case Banerjee J observed at page 714, and his observations have 
been embodied in the headnote,«“ granting that the matter now 
in issue might and ought to have been made a ground of defence 
in the former suit, the question still remains whether it ‘ has been 
heard and finally decided ’ by the Court within the meaning of 
section 13.” It is very difficult to see how a matter which 
ex hypothesi was not before the former Court could possibly have 
been heard and finally decided by it : and it seems to me that if 
this were necessary, the whole of explanation II would be render¬ 
ed meaningless. In Woomesh Chandra Maitra v. Barada Das 
Afaitra (2), Ameer All and Brett JJ, quoted with approval the 
djctnm of Banerjee J, in the last-mentioned case, but as they add 
“ we dev not know what the nature of the former suit was, as the 
pleadipgs are not before us ” it may be that, in the materials 
available in the present litigation, they would have arrived at a 
different conclusion. In Rajendra Nath Ghost v. Tarangini 
Dasi (3), Banerjee J. followed his dictum in Kailash Mandul v. 

(1) (1897) I. L R. 24 CMo 711. <3) (1900) I U U. 28 Calc. 17. 

(8) (1004) 1 C, L, J. 248. 
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Baroda Sundari Dost (i), and went further holding apparently 
that that explanation II to section 13 applies not only when the 
"matter which ought to Ijave been made a defence in the former suit 
has been finally determined in the former suit, but also only when 
the subject matter of the twb suits is identical. If this is so, the rule 
can never apply to rent suits or to suits in which claims are made 
on a periodical^ recurring liability. This would very materially 
restrict the usefulness and policy of the rule, although there is no 
apparent # reason but rather the contrary why it should not apply 
in all its fulness to litigation naturally constantly recurripg and 
arising out of one and the same transaction. 

The only other case referred to us in this connection was 
Surjinam Marwari v. Barhamdrn Persad , (2) in which Mookerjee J. 
adopted the dicta of Banerjee J in the last mentioned case. In 
discussing the Privy Council decision of Sri Gnpal v. Pirthi 
Singh, (3) however, that learned Judge says in page 250. “The 
true test is, as, Sir Ford North puts it in Sri Gnpal v. Pirthi 
Singh , (4), could the first mortgagee, if he had set up his 
earlier security, obtain in the previous suit what he asks now and 
thus avoid the necessity for the subsequent suit.” Applying 
this test to the present suit I certainly think the rule of resjudi- 
:ata operates ps a bar to raising the issue of set ofT. 

With reference to all^hese latter cases it is open to consider¬ 
ation how far they are affected by the decision of the Privy 
Council in Sri Gnpal v. Pirthi Singh (3). In that case when 
before the Full B^nch of the Allahabad High Court (4) the case of 
Kailasli Mondul v. Baroda Sundari (3), on which these latter 
decisions are largely based, was discussed, the Full Bench held in 
the clearest terms, contrary to that decision, “ it is quite certain 
that in order to make section 13 of the Code of Civil Procedure 
applicable it is nt)t necessary that the matter of the subsequent 
suit shouW have been heard or have been finally decided by a 
:ompetent Court in the former suit, when the case is one to 
which Explanation II applies.” Ttie Privy Council in upholding 
the decision of the Full Bench would seem at least inferentially 
to have agreed in the reasons for that decision. If so, the« 
authority of these later decisions, so far as they are inconsistent 
with Sri Gnpal v. Pirthi Singh (4) would seem to have been shaken. 

For the above reasons I would dismiss the appeal with costs, 
s. t. m. Appeal dismissed. 

(1) (1**7) 1. L B. 24 Calc. 711. (2) (1906) 1 C. L. J. 837. 

(3) (1902) I. h. B. 24 All. 429 (4» (1897) I. h. B. 20 All. 110. 

(5) (1897) I. t. B. 24 Calc. 711. 
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Before Sir Francis W. Maclean , K. C. I. E. Chief Justice and 
Mr. Justice Doss. 

•BIRAJ MOHINI DA -31 

v. 

KEDAR NATH KARMOKAR. * 

Bcidence, admissibility of — Compromise , petition of—Crimina 1 proceedings, with¬ 
drawal of—Order not incorporating terms of petition. 

T)n account of some dispute between the parties which resulted in Criminal 
proceedings, a petition was presented in those proceedings and in consequence 
they were withdrawn but no order was pavsed incorporating the terms of the 
petition. 

A suit for increased rent was afterwards brought by one of the parties 
against the other on the basis of the petition. 

Held : that the petition being unregistered and affecting immovable property 
exceeding Rs. 100 in value, was not admissible in evidence. 

Pranal Ann i v. Lakshmi Anni (1), Kali Charan Ghosal v. Bam Chandra 
Mandal (2) and Birbhadra Bath v. Kalpataru Panda (3) referred to. 

Appeal by the Plaintiff. 

Suit for rent. i 

The facts of the case and arguments appear sufficiently from 
the judgment. 

Babu Gunada Churn Sen for the Appellant. 

Babu Moumotha Nath Mukerjt for the Respondent. 

The judgment of Court was as follows : 

Maclean C. J. —The only question on this appeal is whether 
a petition which was filed in certain criminal proceedings between 
the present plaintiff and defendant is admissible in evidence 
when it has not been registered. There was some dispute 
between the parties, which resulted in criminal proceedings and 
the petition in question was presentedjn those 1 proceedings ; and 
in consequence they were withdrawn, but no order was passed 
incorporating the terms of the petition. The question in the 
present suit is, as to the amount of rent payable by the defen¬ 
dant to the plaintiff. It is a rent suit. As to the rent payable 
before the date of the petition’there is no question and a decree 
has begn passed in the plaintiffs favour in respect of that rent. 

• Appeal from Appellate Decree No. 818 of 1907, against the decree of 
Babu Jogendra Nath Mukerjee, Subordinate Judge, 2nd Court of 24 Perganabs 
dated the 30th November 1906, reversing that of Babu Behari Lai Chatterii, 
Munsiff, 1st Court, of Sealdah, dated the 7th April 1906. 

(1) (1899) I, L. B. 22 Mad. 606 i h. R. 26 I. A. 101. 

(2) (1903) I. L, R. 30 Cal. 783. (3) (1906) 1 C. L. J. 388. 



HIGH OOURT. 


91 


Voin VIII.] 

But the plaintiff says that, having regard to the terms of the 
solenamah as contained in the petition, he is entitled to more, to 
which the defendant, replies that the plaintiff can not rely upon 
the petition because it has not been registered and not having 
bee^i registered is not adinissibie in evidence. The petition, so 
far as is material runs thus: “The disputed 1 bigha.15 cattahs land 
which has berti in my possession from before will continue to be 
in my possession for nine years more i.e. from 1310 B. S. to >318 
B. S. After that the landlord will be able* to make settlement of 
the land as he likes. For the, said land I will give to. Biraj 
Mohiny Dasi arts of Guta paddy annually, and this Rajinamah 
will be considered as fhttah Kabtilyat. I will not therefore 
jrosetute this case any further." The document, defines the 
irea of land, the rent to be paid, the duration, in point of time, 
of the tenancy, and the parties treated it as a pottah kabulyat. 
This document is the foundation of the plaintiff’s title to the 
increased rent, and as the plaintiff must fall back upon the 
petition itself, that cannot, unless it is registered affect the 
immovable property comprised therein, exceeding 100 rupees in 
value, or be receivable in evidence of the transaction affecting 
that property. If this petition had been filed in a civil procee¬ 
ding, and the petition had been followed by an order or decree 
which embodied, directly* or indirectly, its terms, then it would 
not have been necessary to have had it registered. But this has 
not occurred in the present case, and as this document is the 
root of the plaintiff’s claim, to tfce increased rent, it ought to 
have been registered : and in the absence of registration it is 
not admissible in evidence. This view seems to be consistent 
with the Privy Council decision in Pranal Anm v. Lakshmt 
Atini ( 1) ; with the decision of this Court in Kali Charan Ghosal 
v. Ram Chandra Atandal (2), and with the principle involved in 
a more reCent decision of this Court in Birbhadra Rath v. Kal- 
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5atarn Panda. (3). 

The appeal, therefore, fails and’must be > dismissed with costs. 
Doss J.— I agree. 

t. t. M. • Appeal dismissed. * 

(I) (1899)1. L. B. 22 Mad. 608; * 
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Before Sir Francis W. Maclean K. C. I. E., Chief Justice and. 

Mr. Justice Doss, 

.MUTTY LALL PAI, 

v. 

NUNDA LALL NEOGY and others * 

Equity of redemption of one of the mortgagors, purchase of by mortgagee — 

Mortgage amount, si^t for realisation of—share of debt to be deducted. 

A mortgagee purchasing the share of one of his mortgagors is bound 
to give credit for that which his vendor would have been liable to pay and not 
the full value of the share purchased. Si 

Mali Lai Singh v. Misree Lall (1). Eisheshur Dial v. Ram Sarup (2), 
Lahhmidas Ramdas v. Jtimnadas Shankar Lai (3), and lakiraga v. Gadigaya 
(4), referred to. 

Appeal by the Plaintiff. 

Suit to enforce a mortgage. 

The facts of the case and arguments appear sufficiently from 
the judgment. 

Dr. Rash Behari Ghose and Babus Narendra Chunder Bose 
and Surcndra Chunder Bose for the Appellant. 

Babtt Bepin Chunder Mullick for the Respondent. 

The judgment of the Court was as follows :— 

Maclean C. J.— This is a suit to enforce a mortgage. The 
original mortgagor was one Fulkumari Dasi who is dead, leaving 
three sons who became equally entitled to the equity of redemp¬ 
tion. One of the sons sold his v one-third share in the equity of 
redemption to the plaintiff the mortgagee. The plaintiff now 
brings this suit to realise his mortgage, and he offers to allow 
one-third of the mortgage debt, as being the share of that debt 
which he is liable to pay as the purchaser of a one-third share 
of the equity of redemption. Prima.facie that would seem to be 
right. The mortgagors, however, the owners of the -other two- 
third of the equity of redemption claim to deduct from the 
mortgage debt the full value of the share purchased by the 
mortgagee. The lower Court has accepted this view, and dis¬ 
missed the suitthe plaintiff has appealed. The contention 

* Appeal from Original Decree No. 366 of 1906, against the decree of Babu 
Jogecdra Nath Deb, Subordinate Judge, 1st Court, 24.Parg&pa8, dated the 
31st July 1906. 

(1) (18671 2 Agra. H. C. R. 88. 

(2) (1600) I. L. R. 22 All. 284. 

(3) (1896) I. L. R. 22 Bom. 304 ( F. B.). 

(4) (1901) 1. L. B. 26 Bom. 88. 
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of the defendants can not prevail. If there had been no safe the 
mortgagor of the one-third share would have been liable only for 
one-third of the mortgage debt. There i$ no question here of 
proportionate value : the shares were equal undivided thirds. 

« Apart from authority I should have thought that the 
mortgagee standing in the shoes of the mortgagor to the 
extent of thtf one-third share purchased by him, was only* 
bound to give credit for that which his vendor would .have 
been lijble to pay, namely, one-third of the mortgage debt. 
The point, however, is concluded by authority. The.case of 
Matilal Singh v. Misrec Lai (i), decided some forty years ago and 
reported in North-Western Provinces High Court Reports, Vol. II 
page 88, supports the principle I have referred to. That has been 
followed in several other cases. A Full Bench of the Allahabad 
High Court in Bishcslitir Dial v. Ram Sarufi (2) held that, 
where a mortgagee buys at auction the equity of redemption in 
a part of the mortgaged property, such purchase has, in the 
absence of fraud, the effect of discharging and extinguishing that 
portion of tlfe mortgage debt which was chargeable on the proper¬ 
ty purchased by him, that is to say, a portion of the debt which 
bears the same rate to the whole' amount of the debt as the value 
of the property purchased bears to the value of the whole of the 
property comprised in tlje mortgage. The judgement in that Full 
Bench case was delivered by Mr. Justice Banerjee, who in ^ pre¬ 
vious case Chunna Lai v. Anandi Lai (3) had taken a different 
view. This Full Bench case in the Allahabad High Court followed 
a Full Bench ruling of the Bombay High Court in the case of 
Lakhmi Das Ram Das x.Jamna Das Shankar Lai (4) where the 
same principle was acted upon: and, in a subsequent case, 
Fakiraya v. Gadigaya (5) the same view was taken. There is, 
therefore, a current of derisions extending over a period of forty 
>rears, which supports the viejv for which the present appellant 
:ontends. I do not think that any distinction can be drawn 
jetween a purchase at an auction sale and a purchase by private 
reaty. No reason has been suggested for any such distinction. 

It is suggested, that the Kobala in this case has not bean 
}roduced. But the plaintiff alleged, in paragraph 4 of hi* plaint, 
he effect* of that kobala and that has not been challenged. 


CIVIL. 

m 

Mutty hall Pi 
«. 

NAlula Lai l NeO| 
Maclea », C. 0 


(l) (1807) 2 Agra. H. C. K. 88. (3) (1896) I. L. R. 19 All. 196. 
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On the contrary, in paragraph 5 of the written statement, 
the defendants admit that the plaintiff purchased one-third share, 
of the mortgaged property, though they say that the present 
suit is not maintainable. If any thing had turned on the 
terms of the Nobala, and it had really been challenged, its pro¬ 
duction could ai}d would have been directed. The plaintiff is 
entitled to the decree he asked for, giving credit for one-third of 
the mortgage debt: and, consequently the judgment appealed 
against must be reversed and the respondents must pay the cost 
of this appeal and also the costs that have been thrown away in 
the first Court, and there will be the usual mortgage decree giving 
the respondents six months time from the date hereof to redeem 
the mortgage. 

Doss J. —I agree. 

A. T. M, Appeal allowed. 


PRIVY COUNCIL. 

j 


Present : Lord Macnaghten , Lord James of Hereford , Lord 
Atkinson , Sir Andrew Scoble , and Sir Arthur Wilson. 
p. 0. DEBENDRA NATH DUTT 


1908. 

May, 12 
June, 3. 


v. 

THE ADMINISTRATOR-GENERAL OF 

BENGAL AND OTHERS 

[ On Appeal from the High Court of Judicature at Fort 
William in Bengal.] 

Administration—Administration bond — Administrator, fraud of—Sureties nei¬ 
ther parties to nor cognisant of fraud — Misappropriation—Disco eery of 
fraud—Cancellation and fresh grant of Letters of Admiristration—Assign, 
ment of bond to new Administrator — Sureties, liability of. 

A 

A surety to an administration bond is liable under it even though it subse¬ 
quently transpires that the Letters o£ Administration were obtained by fraud 
and are revoked on that ground. 

Appeal from a decree of the abovementioned High Court, 
in its Appellate Jurisdiction (March 23, 190O, affirming a decree 
[Debendra Nath Dutt and Battku Behary Batter;ee v. Ad¬ 
ministrator- General of Bengal , (1)] of the same High Court, in its 
Ordinary Original Civil Jurisdiction (March 29, 1905) (2). 

The question raised on the appeal was whether on the 
malversation of the estate of a deceased person by the adminis- 
‘ (l) (W) I- L. R. 38 Calc. 713. (8) (1808) 1, L. R. 3? Calc. 718. 



PKIVY COUNCIL. 


S 


‘VOL. VIII.] 

trator appointed by the Court, the prima facie liability of 
sureties under an administration bond given to the Court fails 
-to arise or attach, because the administrator not only committed 
the acts of malversation in question ; but also obtained the grant 
of thp Letters of Administration to him by means of such a course 
of fraud that the Letters were liable to be and were afterwards 
avoided. * 

In August, i8?8, one Edmund Craster Chaster (hereinafter 
called the deceased) died in England, leaving in addition to pro¬ 
perty in "England assets of considerable value in India. The 
bulk of these assets consisted of^6| shares in the Bank of Bengal. 
The deceased left a will, of which probate was granted in England 
on October 27, 1898, to Thomas Henry Craster and Robert 
Conway Dobbs. He left three sons and two daughters but none 
of such sons were named Henry Craster Craster as was subsequen¬ 
tly falsely represented as hereinafter mentioned. 

On July 29, 1902, one Ernest Hardwicke Cowie, who was 
then a member of the firm of Sanderson & Co., the solicitors of 
the Government of India, in Calcutta, presented a petition to 
the High Court, for the grant to himself of letters of administra¬ 
tion of the estate of the deceased as the constituted Attorney 
of an alleged person Henry Craster Craster, and in such petitition 
falsely stated that the deceased had died intestate and had left 
the said Henry Craster Craster, his only son and next-of-kin him 
surviving. The petition was supported by a false declaration by 
Ernest Hardwicke Cowie and alsto by a false affidavit by him, and 
had annexed thereto an alleged power of attorney whereby the 
said alleged Henry Craster Craster purported to empower Ernest 
Hardwicke Cowie to make the application. There was no such 
person as Henry Craster Craster ^ and the power of Attorney was 
a forgery. * * . 

Upon the presentation of the petition an order of the Court 
was made in due course for the grant of Letters of Administration 
of the estate of the deceased to Esnest Hardwicke Cowie for the 
use and benefit of the said Henry Craster Craster, who then pro¬ 
cured, as required by ^he Indiab Succession Act and the practice, 
of the Court, two sureties, namely, the appellant, Debendra 
Nath Dutt,*and one Banku Behary Banerjee, to enter with.him 
Snto a joint and several bond dated the 15th day of August, 1902 
and conditioned as follows ip a penalty of Re. 1, 31, 922-4-0 : 

The condition of the above written obligation is such, that 
if the above boqnden Ernest Hardwjcke Cowie, the administrator 


P. 0. 
1908. 

Debendra Nath . 
«. 

The Administrai 
General of Bent 



THE CALCUTTA LAW JOURNAL. 


[Vot. VIII, 


p. d 

1908. 

idra Nath Dntt 
v. 

tdministrator- 
ral of Bengal. 



of the property ,and Credits "of Edmund Craster Craster deceased, 
do make or cause to be made a full and true inventory of all the 
estate of the said deceased, which has or shall come to the hands, 
possession, or knowledge of him the said Ernest Hardwicke 
Cowie or into the hands or possession of any other person or 
persons for hipi, and thCsaftie so made do exhibit or cause to be 
exhibited into the Registry of the said High Csurt, at or before 
the fifteenth day of February next ensuing, or within such 
further time as the Court may from time to time^ippoint : And 
the same estate, and all other the estate of the said deceased at 
the time of his death, which, at any time after, shall come tcf the 
hands or posssssion of the said Ernest Hardwicke Cowie, or of 
any other person or persons for him do administer according to 
law : And further do make, or cause to be made, a true and jyst 
account of his said administration at or before the fifteenth day 
of August which will be in the year qf our Lord one thousand 
nine hundred and three, or within such further time as the Court 
may from time to time appoint. And all the rest aid residue 
of the said estate which shall be found remaining upon the said ? 
administration account, the same beiif& first examined and 
allowed of by the said High Court of Judicature, shall deliver and 
pay unto such person or persons respectively as shall be lawfully 
entitled to such residue : And if it shall hereafter appear that 
any last will and testament was made by the said deceased, and 
the executor or executors therein named ji© exhibit the same into 
the said Court, making request to have it allowed and approved 
accordingly, and if the above bounden Ernest Hardwicke Cowie 
being thereunto required, do render deliver, (Jie Letters of 
Administration to him granted (approbation of ,such testament 
being first had and made) in the said Court, then this obligation 
to be void and of none effect, else to .remain in full force and 
virtue. 

On the record there was another copy of the bond without 
the word “ and” put in italics above. 

The sureties appeared to have each received a bonus in the 
'case of one Rs 300, and in the other case ,Rs. 200, for executing 
the bond. Upon the execution and delivery to the Court of the 
bond, the grant of the Letters of Administration was issued to 
Earnest Hardwicke Cowie, who shortly afterwards sold the whole 
of the 86£ bank shares for an aggregate sum ofRs. 1,05,59$, or 
thereabouts, 'and misappropriated and converted to hist own use 
the proceeds of such safe.- 
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Towards the end of the year 1903 and the beginning of the * 

year 1904, discovery was gradually made of the fraud that had 1908 . 

■ been perpetrated by Ernest Hardwicke Cowie. On April 28, DebendraNath Dutt 

1904, ihe grant to Ernlst Hardwicke Cowie wtos annulled, and on , *• , 

i , The Administrator- 

May, 10, 1904, fresh letters of administration were granted to the General ot Bengal. 

respondent the Administrator-General .of Bengal with a copy s 
annexed of th» Will of the deceased. On May 26, 1904, an 
order of the Court was made that the bond of the 15th of August, 

1902, should be assigned to the Adminis^rator-Generaf of Bengal, 
and the sSmer&as duly assigned to him by a deed, dated the 10th 
day-of June 1904. * * 

On v June 21, 1904 the Administrator-General of.Bengal 
filed Ijis plaint in the present suit in the High Court of Judica¬ 
ture at Fort William in Bengal against Ernest Hardwicke Cowie 
and the two sureties, the appellant Debendra Nath Dutt and 
Banku Behary Banerjee, and thereby sought to recover from 
Ernest Hardwicke Cowie a balance or sum of Rs. 1,39,901-13-0, 
as showr^by an account thereto annexed, which balance or sum 
mainly arose, from a sum of R?. 1,07,260-0-0 estimated as the * 

'then market value of the 86| bank shares, and from a further 
sum in respect of the -dividends thereon, but also included a 
certain cash balance not .collected by Ernest Hardwicke Cowie. 

The plaintiff-respondent also sought to recover from the ap¬ 
pellant and Banku Behary Banerjee the full amount of the 
penalty named in t-he^gbove mentioned bond, namely the sufti of 
Rs. 1,31,922-4-0. • 

The first defendant Ernest Hardwicke Cowie did not appear 
in the suit, and the main defence of the two surety defendants 
was that the gj^nt of the letters of administration to Ernest 
Hardwicke Cowie having been obtained by misrepresentation and 
fraud and therefore being void, the bond was likewise void and 
unenforceable, both as itself induced and obtained by fraud, and 
also as entered into under a mutual mistake as to the circums¬ 
tances and the subject matter of tjie contract, and also as founded 
on a misrepresentation—made to the surety-defendants by the 
Court, namely that Henry Craster Craster really existed and wag 
the only son and next-of-kin of the deceased and tl^t the 
facts have been well proved to the Court. 

The suit was heard before SaleJ., and on March 29, 1905 
the Court made a decree whereby Ernest Hardwicke Cowie was 
ordered to pay to the plaintiff-respondent the sum of Rs. 25,100 
with interest thereon at the rate of 6 per cent, nw ^n..- —-> 
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all the defendants were ordered to pay to the plaintiff-respon¬ 
dent the sum ofRs. 1,07,159-7-7, with interest thereon at the 
rate aforesaid from the date thereof until realisation. The first 
amount represented a sum in the hands of Ernest Hardwicke 
Cowie for which he was clearly liable- to the estate of the. de¬ 
ceased, but as regards which the Court held that there was no 
sufficient evidence against the sureties to make them liable. 
The second amount, for which all the defendants were found 
liable, was arrived at by debiting them with amounts actu¬ 
ally realised by the sale of the bank shares, and with certain 
dividends thereon after making certain proper deductions of 
allowances. For the judgment of Sale J., See Debendra Nath 
Dntt and Banku Behary Benerjee v. Administrator General of 
Bengal (1). 

Appeals were filed against that decree both by the appellant 
and Banku Behary Banerjee. On the first of those appeals, 
objections were lodged by the plaintiff-respondent to the judg¬ 
ment of Mr. Justice Sale so ^ar as it disallowed the sum of 
Rs. 25,100, or thereabouts against the appellant and Banku 
Behary Banerjee. The appeals and the cross-objections were 
heard before a Court consisting of the Chief Justice Sir F. W. 
Maclean and Justices Harington, Stephen, Mitra and Geidt. 
The majority of the Court, namely Maclean, C. J., and Mitra and 
Geidt, J. J., were of opinion that the appeals should be dis¬ 
missed and the minority, namely Harrington and Stephen, 
J. J., dissented and were in favou'r of allowing the appeals. In 
the result on March 23, 1906 a decree was made dismissing the 
appeal and disallowing the objections. The judgments of the 
learned judges are reported in Debendra Nath Dntt and Banku 
Behary Banerjee v. Administrator-General of Bengal (2). 

Against that decree the appellant, Debendra Nath Dutt, 
appealed to His Majesty in Council. 

Lord Robert Cecil , K. C., and Mr. Boy dell Houghton , for 
the appellant: The deceased left a will, of which probate had 
been obtained by two of the executors, Consequently the 
administration granted to Cowie was in itself a nullity and the 
grant of letters of administration to Cowie was wholly void : 
Ellis v. Ellis (3). The letters of administration being vofd the bond 
was also void ; the appointment of Cowie was void and he was not 
the administrator of the estate of the deceased. The sureties are not 


(1) (1906) I. L. R. 88 Calo. 718 at 718 et teq. 

(2) (1906) I. L. R, 88 Calc. 713. (3) (1905) 1 Ch. 613 at 617 
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liable, where the administrator had never been duly appointed : 
Holland v. Lea (i). The appellant is not estopped by the recitals 
of the bond from showing that Cowie’s appointment was void. 
Where ihe appointment is not complete, the sureties are not 
responsible in respect of moneys collected without legal authority : 
Kepp v. Wiggott (2). Here Cowie, whose appointment was 
wholly void, had yo authority to call in the estate of the deceased, 
and the appellant is not responsible for aijy money so collected 
by Cowie. 

The bond states upon its face that Cowie is the Adminis¬ 
trator of the property and effects of the deceased and was entered 
into upon the basis that Cowie was, as the appellant and the 
oblig’ee of the bond believed, the administrator to the estate 
of the deceased whereas the letters of administration granted to 
him were in fact \oid. Both the appellant and the obligee of 
the bond were under a mistake as to a matter of fact essential 
to the bond. The bond is, therefoie, void : Indian Contract Act 
(IX of i872),^section 20. Theboitd is also void owing to it having 
been entered into by the Court and the sureties under a mutual 
mistake of fact, viz., the authority of Cowie as attorney of the 
next-of-kin to apply for and receive a grant of letters of adminis¬ 
tration a person so authorised by the next-of-kin and in fact 
administrator, and did *not warrant due administration by a 
person not so authorised. The Court by granting letters of 
administration to Cowie represented to the sureties that he was the 
duly authorised attorney of the next-of-kin of the deceased and 
he person entitled to have such letters of administration granted 
o him and was the administrator. The appellant relied upon 
uch representation and entered into the bond on that basis. 
>uch representation was contrary to fact and the appellant is not 
iable under a bond entered* into on that basis. 

Simon , K. C., and C. H. Sargant , for the respondent referred 
} sections 20 and 21 of the Indian Contract Act and contended 
lat the subject-matter of the transaction in connection with the 
and was in fact the due administration of the estate of t he deceased^ 
y Cowie. Administfation has in fact taken place in this case, 
otwithstanding that letters of administration ultimately proved 
)id ab initio , the fact of an administration having taken place is 
at destroyed, nor is every transaction that has taken place 
' virtue of such letters is necessarily avoided, particularly 
view of section 242 of the Indian Succession Act (X of 1865). 

(1) (1854) 9 Ex. 430. (2) (1860) 10 C, U. 35. 
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The liability of the sureties did not depend upon the validity 
or invalidity of the grant to Cowie. The sureties made them¬ 
selves responsible for the due administration by Cowie of the I 
estate of the deceased. He did act under the grant and the 
validity or invalidity of the grant cannot affect their liability. 

It is contended by the other side that the execution of the bond 
by the sureties was induced by misrepresentation of the Court 
in the grant of letters of administration. But as a matter of fact 
the issue of such grant was necessarily subject to and contingent 
on the execution of the bond and subsequent thereto : Indian 
Succession Act (X of 1865), section 256. The Court in requiring 
a bond from the administrator and his sureties contemplates not 
only the effect of mal-administration, but also the changes of 
the grant being subsequently declared either void or voidable. 

It is submitted that neither the invalidity of the grant nor the 
mistake of the Court in accepting the bond is sufficient to dis¬ 
charge the sureties. The language of the last clause of the bond 
expressly contemplates an event., namely, the discovery of a will 
of the deceased, which would necessarily make the letters of 
administration void, and provides in that event for additional 
and not substitutional obligations on the sureties. The event, 
which was contemplated, did actually happen. So long as the 
grant is not revoked it is a good grant, The bond was given as 
sureties for de facto administrator and the sureties are liable for 
the due administration by him. Cowie broke the condition 
of the bond by failing to administer the estate of the deceased 
according to law and thereby caused a loss to the estate. The 
sureties are liable for such a loss. 

It is contended by the other side that the bond is void 
owing to it having been entered into by the Court and the 
sureties under a mutual mistake, viz., the authority of Cowie 
as attorney of the next-of-kin to_ apply for and receive a grant. 

But a mis-statement in the recital of an administration bond 
does not release the sureties : Lester v. Gooch (1). 

In Repp v. Wiggett (2) relied upon by the other side, the 
Collector was acting outside his office. But_here that is not the 
case'as already pointed out. 

Lord Robert Cecil, R.C., in reply: The whole point is 
whether it is a guarantee for bona fide acts of Cowie as ad¬ 
ministrator or for any acts of his whether he was administrator 
or not. If the guarantee was that he would discharge his duty 
(1) (1868) 17 W. R, 139. Eng. (2) (1850) 10 C. B. 35. 



yot. VIII.J 


PRIVY COUNCIL. 


101 


as administrator, the question arises whether he was administrator. 
The grant of letters of administration to Cowie being void ab 
initio , he was not administrator at any jime. That being so, 
there was no guarantee. 

• Lester v. Gooch (i) 'does not apply here. That case refers 
to a mis-recital. But here the case is not that of mis-recital. 
Cowie was, iif fact, not the attorney of the next-of-kin. 

Reference vvas made to sections 234 and 262 of the Isdian 
Succession Act (X of 1865). 

Lord Macn&ghten. —Tlys is an appeal from the High Court 
of Judicature at Fort William in Bengal. 

The appellant, Debendra Nath Dutt, vvas one of two sureties 
in ationd conditioned for the due administration by Ernest Hard- 
wicke Cowie, a solicitor in Calcutta, of the estate of a retired 
Indian Civil Servant named Craster. Mr. Craster died in England 
in August 1898, leaving a will which was duly proved here in the 
following month of October. Part of the deceased’s estate con¬ 
sisted of shares in the Bank of Bengal and other Indian assets. 
The Indian* assets escaped the notice of the executors and 
remained unclaimed and outstanding. On the 29th of July 1902, 
Cowie, who is stated in the printed cases to have been one of the 
solicitors to the Government, and who certainly was then in good 
credit, obtained an order /or the grant of letters of administration 
to himself as attorney for a fictitious person represented by him 
to be the only son and sole next-of-kin of the deceased, who 
had, as he pretended, died intestate. The letters of administra¬ 
tion were issued on the 15th of August 1902, on the production 
of a bond in the usual form executed by the Cowie and the two 
sureties, who received a small payment for their services, but 
were not themselves parties to the fraud or cognizant of it. By 
these means Cowie obtained possession of the Bank shares, sold 
them in the market, and converged the proceeds to his own use. 
The fraud was not discovered till the end of 1903 or the beginning 
of 1904. Cowie then absconded.* He was apprehended, tried, 
and convicted. The grant of administration in his favour was 
cancelled, and in May, 1904 letters of administration with a copy 
of the will annexed were granted to the Administrator-Oeneral 
of Bengal. The bond of the 15th of August 1902 was then assigned 
to the Administrator-General, and he brought this suit against 
’Cowie and Cowie’s sureties. Cowie made no defence. The suit 
' (1) (1868) 17 W, R. 130. Eng. 
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. „ . hv Sa ,e T That learned Judge pronounced a decree 
, 2 th« Administrator-General, the result of which, so 
far a. regard, the snreties, wa. that they were ordered to pay to 
he Administrator a sum equal to the amount of the proceed, o 
the Bank shares mis-.ppropri.ted by Cowie together mterest 
and costs Both the sureties appealed to the Hig 

that Court in its Appellate Jurisdiction by a mrjonty affirmed 

the order of Sale J. and dismissed the appeal wfth costs. 

The case of the appellant Dutt, who alone has appealed 
to His Majesty, as presented to this Board, was that the letters 
of administration granted to Cowie, having been annulled by t e 
Court on the ground of fraud, must be regarded as a mere 
nullity from the beginning ; that Cowie, therefore, never was Ad- 

“"tu tor and that the bond, so far a. the su,et.es were on- 

d, was void and of no effect I for the surety undertook 
“ be responsible for a real Administrator, not for a person 
assuming to act in a capacity which he never possess*“ d 

Court could not have conferred upon him. The case was 

argued very ably by the learned Counsel for the appellant who 
ifd everything that could be said on his behalf. But there ,s 
really no substance in the appellant’s contention. So long as 
the betters of administration granted to Cowie remained unr - 
voked, Cowie, although a rogue and an impostor, was to all intents 
and purposes Administrator. He, and he alone represented 
the deceased in India. His receipts were valid discharges or 
all moneys received by him as Administrator. As Administrator 
he collected the assets belonging to the deceased in India, and 
he misappropriated the assets which he so collected. For h.s 
acts and defaults as Administrator the appellant and his co¬ 
surety became and must remain responsible. 

Their Lordships are, therefore, of opinion that Maclean C.J. 
and the learned Judges who concurred with him were perfect y 
right, and they will humbly advise His Majesty that the appea 

must be dismissed. * 

The appellant will pay the cost of the appea . 

Appeal dismissed, 

j. M. P. 

Messrs. Vallancc and Vallancc- Appellant’s Solicitors. 
Messrs. Wade and Lyall- Respondent’s Solictors. 
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Present :— Lord*Macnaghten , Lord James of Hereford , Lord 
Atkinson , Sir Andrew Scoble and Sir Arthur Wilson. 

THE BANK OF BOMBAY 

• • 

v. 

. * SULBMAN SOMJI. 

[Ox Appeal prom the High Court op Judicature at Bombay.] 

Corporation—Member of* the Corporation—Common Law fight of the member to 
inspect hooks of the Corporation — Presidency Banks Act (A "I of 1S7Q) — 
Bank gf Bombay — Shareholder—Suit by shareholder against the Bank 
to enforce inspection of the register of shareholders—Allegations of irregu¬ 
larities in the management of the Bank , in the election of its toard of 
directors, in advancing money to directors—Object of inspection to com¬ 
municate with other shareholders—Mature of the suit—Issue of the writ of 
Mandamus , principles of regulating the—The right under Statute—The 
same at Common Law—Absolute right of inspection—Qualified or limited 
right of inspection. 

“On the application of a member the King’s Bench Division will, in general, 
grant a rule for a limited inspection of the documents of the corporation, if it he 
shown that such inspection is requisite with reference either to an action then 
instituted or atjeast to some specific dispute or question depending in which 
the applicant is interested ; but, even in this case, tbc inspection will be granted 
to such an extent only as may be necessary for the particular occasion. The 
rule was formerly sometimes laid down broadly, and the language ascribed 
to the Court in one or two cases might almost lead to the inference that 
members of a corporation hav<^an absolute right, whenever they think fit, to 
inspect all papers belonging to the Aggregate body. But any such doctrine 
is now exploded ; and the privilege of inspection is now confined to cases where 
the member of the coiporation has in # view some definite right or object of his 
own, and to those documents which would tend to illustrate such right or object.” 
Taylor on Eadence, Volume 2, par . 1405, approved, and followed. 

In cases in this country the above principle applies where there is no 
Statute conferring upon the members of a corporation a right to inspect, copy 
or take extracts from the register of it^ shareholders or any other document 
l)elonging to it. # • , 

Appeal, from an Appellate decree [ Sulcman Somfi v. The 
Bank of Bombay (i)], of the High Court of Judicature at Bombay 
(January 22, 1907) reversing a decree made by Scott, J, sitting 
on the original side of that High Court (August 6, 1906). 

The principal question raised on the appeal was whether the # 
respondent, a shareholder in the appellant Bank, was entitled 
to inspect the register of shareholders kept by the Bank. 

On July 11, 1906 the respondent instituted the present suit 


(l) (1907) I. L. K. 31 Bom. 319. 
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against the appellant. The plaint alleged that the respondent 
was a registered holder of one share of the appellant Bank ; 
that the respondent having observed irregularities in* the 
management of the Bank, in the election of its Boaid of Directors, 
in the advancing of large sums of money to its Directors and in 
other matters relating to the Bank, applied to the ^Secretary and 
Treasurer of the Bank to allow him inspection of the register 
of shareholders so as to enable him to communicate with the 
other shareholders, and if possible, to obtain their assent to 
certain proposed resolutions for the better management of 
the affairs of the Bank, and for the removal of some'of the 
existing Directors, which he intended to bring before a general 
meeting of the shareholders ; and that the next annual general 
meeting of the shareholders of the Bank would take place on or 
about the 9th day of August 1906 and though it was necessary 
for the objects which the respondent had in view that he should 
have inspection of the register of shareholders forthwith, the 
Bank had refused to give him inspection of such register though 
since the 4th day of June 1906 he had repeatedly applied for the 
same. 

Annexed to the plaint was a copy of the correspondence 
hereinafter referred to. 

The respondent claimed the following main reliefs :— 

“ (a) That it may be declared that he is entitled at al 
reasonable times to inspect the register of shareholders of th< 
defendant Bank and to copy and take extracts from the sait 
register. 

,L ( 5 ) That the defendant Bank may be ordered to give sucl 
inspection and to allow the plaintiff to take copies of an< 
extracts from the said register. 

“ (c) That the defendant Bank may be restrained by ai 
order and injunction of this Hon'ble Court from preventing th 
plaintiff from having access at all reasonable times to the sail 
register of shareholders for the purpose of inspection and perusa 
and from preventing the plaintiff from taking copies of an 
extracts from the said register”. 

Qn June 4th, 1906, the respondent wrote to the Secretar 
of the Bank a letter, which referred to a verbal refusal by th 
latter on the 1st of June, 1906, u to allow me (the respondent 
to take a list of shareholders with full addresses”, and closed wit 
a request to furnish him “ a list of shareholders with their fu 
addresses qp paying for same”. 
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• * 

To that letter the Bank replied on June 7, 1906, that there 
did not appear to be any provision in the Presidency Banks Act 
as to' the right of a shareholder or other person to claim such a 
list, but that to enabl'e the Directors to deci 3 e definitely on the 
requisition the respondent ‘should state “ for what purpose and 
under what authority ” he required and claimed to be furnished 
with the list. • 

To the last lbtter the respondent replidU on the 16th day 
of June 1906 by threatening legal action tt> compel the Bank to 
furnish tfie list or to give him inspection and he added that he 
was informed that the Bank *had “furnished such lists in*other 
cases.” 
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Chi June 21, 1906 the Bank replied that “ such a list was 
supplied to a shareholder a few years ago on his satisfying the 
Board that the purpose for which he required the list was a 
legitimate one and in his bona fide interest as a shareholder ” and 
tdded “ the Directors will be pleased to comply with your request 
f you will be good enough to ^similarly satisfy them that you 
require the list for use in your interest as a shareholder.” 

On July 5, 1906 the respondent wrote in reply. “ It is 
infair to me to be asked to state why I require the inspection. 
There have been gross irregularities in the management of the 
Dank, in the election o£ the Directors, in the manner the 
Directors act and other matters and you preclude me from com- 
nunicating with the shareholders or taking concerted action by 
vithholding the inspection. • 

“ Please take notice that I have instructed Solicitors to 


>repare papers to file a suit which will be done within threfi days 
rom this date unless the inspection is given to me before then.” 

The issues settled were the following :— 

“ 1. Whetlief the plaintiff had at the date of the filing of 
his suit afty cause of action against the defendant Bank ? 

“ 2. Whether the plaintiff required inspection for the protec- 
on of his own interests or for any other reasonable purpose ? 

“ 3. Whether the plaintiff is entitled to the relief he seeks 
1 prayers A & B ?” # . 

The respondent’s Counsel did not lead any evidence but 
:ndered the respondent for cross-examination, of which the 
Mowing is material for the purpose of this report :— 

“ I hold one share in the Bank. I purchased it last April, 
am at present actively litigating a suit in which the Bank is a 
irmal party as assignor of Dwarkadas Dharamsey.” 
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“Are you on very hostile terms with the Director ?” 

Objected to. 

“ Witness at once answers, No !” . 

“ I had no litigation with Ahmedbhoy Habibbfyoy but my 
brothers had. They are still fightingf. 1 have given reasons in 
correspondence for wanting inspection. I have also given some 
reasons in the plaint. I have other reasons also. • I began taking 
an,interest in the affairs of the Bank about six months ago. I 
bought the share as an investment with my own rponies. I 
complain of irregularities in the t management of the Bank. I 
discovered them in April after I bought the share. 1 bought the 
share on the 12th. It was transferred tome on the i8th April. 
The irregularity is that the Bank has advanced money to people 
beyond the limit fixed by the bye-laws. The amount fixed by the 
bye-laws is 6 lacs. They have advanced more than 6 lacs to 
several persons, viz .: Bansilal Abirchand, Bomanji Dinshw 
Petit Sons & Co. and Ahmedbhai Habibbhoy.” 

“ I don’t recollect any othqr names. They advanced Bansilal 
every month 6 lacs under a contract for 12 months ' i.e. 18 lacs for 
three months. I found this out by seeing Bansilal, Bomanji 
and Ahmedbhai going to the Bank. I got this information 
through brokers. There are irregularities also in election of the 
Board of Directors. The Directors hove shares transferred to 
their nominees. They get themselves elected and sit on the 
Board. All the Directors do the same when their term comes to 
get themselves re-elected. I also*complain that there are now 7 
Directors whereas there ought to be 9 and I intended to bring in 
two respectable people.” 

The case was heard by Scott, J. who found all the issues in 
the negative and on August 6, 1-906 dismissed tjie suit. For a 
report of the judgment see SttlentUn Somji v. The Bank of 
Bombay (1). 

Against that decree the respondent appealed to the appel¬ 
late side of the High Court, arfd on January 22, 1907, the Court 
of Appeal reversed the decision of Scott, J, and made a decree in 
.the following terms ;— « 

“This appellate Court doth reverse and set aside the said 
decree dated the sixth day of August one thousand nine hundred 
and six and in lieu thereof doth declare that the appellant as 
long as he is a share-holder of the said Bank is entitled'at all 


' 


r 


(t) (1907) I L R 31 Bom 319. 



Vol. VIII] 


PRIVY COlINOIl 


107 


reasonable times to inspect the register of share-holders of the P C. 

respondent Bank and to copy and take extracts from the said 190g^ 

register and this appelate Court doth order that the respondent B&nlTTB ha 

Bank to give such inspection and do allow the appellant as long ». ^ 

as hp is a share-holder of tlfe said Bank to take copies of and Suleman^Somji, 

extracts from the said register and this appellate Court doth 

further order tHht the respondent Bank is hereby restrained from 

preventing the appellant as long as he is a ’share-holder of the 

said Banlj from having access at all reasonable times to thg said 

register of share-holders for the purpose of inspection and,perus- 

al and from preventing the appellant as long as he is a 

share-holder of the said Bank from taking copies of and extracts 

from the said register and this appellate Court doth lastly order 

that the respondent Bank do pay to the appellant his costs of 

the above-mentioned suit and of this appeal when taxed." 

For a report of the judgment see Snlcman Somji v. The 
Bank of Bombay (t). 

The appellant Bank, thereupon, appealed to His Majesty in 
Council. • 

Levett , K.C., and Frank Russell, K.C ., for the appellant 
referred to The Presidency Banks Act (XI of 1876), sections i, 

4, 7, 17, 22, 31, 37 and 68; and to the Indian Companies 
Act (X of 1866), section 231 ; and also to the Indian Com¬ 
panies Act (VI of 1882), sections 55 and 256. The Presi¬ 
dency Banks Jiave been expressly exempted from the application 
of the Indian Companies Act to ‘them. The provisions relating 
to the inspection of the register of share-holder by share-holders of 
a joint-stock Company registered under the Indian Companies Act 
are not applicable to this case and under the Presidency Banks Act 
of 1876 the Bank’s share-holders .are not entitled to inspect the 
Bank's register of %hare-holders, or to copy or take extracts 
therefrom. * The respondent must, establish his right, if any, at 
common law. Subject to the provisions of the Presidency 
Banks Act a share-holder possesses «nd enjoys all rights, powers 
and immunities incident by law to a corporation aggregate. [The 
Presidency Banks Act. (XI of 1876), section 4.] The common . 
law principle on which inspection is given is that the application 
must be a bona fide application referring to a definite subject 
affecting the right of the share-holder or member of a corpo¬ 
ration : The evidence shows that the respondent had three 
grievances, namely, irregularities in the management of the 
(lj (1907) I. L. K. 31 Bom. 319. 
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P. c - Bank, in the election of its directors and in the advancing of 

1908 . large sums °f money to its directors. There is no single case of 

The BankofBombay grievances, which ajjects individual right. There is no reference 
r. to some defined, distinct dispute, as to which it apgears that 

Suleman Somjl. ^ t0 t f, e a d van tage of the respondent to see the register 

of share-holdejs of the Bank. In such a case he is not entitled 
to such inspection : In re Burton and the Sadie fs Company (i) / 
King v. The Merchant Tailors Company (2); King v. The Wilts 
and Berk Canal Navigation (3), and Taylor on Evidence (1906 ed.) 
Vol. //, p. 1088 , para 14.95. 

The decree appealed from is wrong in any event because it 
is not confined to the actual occasion in question and the facts 
before the Court, but gives to the respondent at all times* here¬ 
after, while a share-holder, the right to inspect and take copies, 
without regard to any circumstances which may hereafter arise, in 
which a refusal by the Bank would or might be expedient and proper. 

Mr. Dc Gruyther , K. C., and Mr. S. A. Kxffin for the res¬ 
pondent : The history of the Presidency Banks Act goes back as 
far as 1823. There was first the character of the Bank of Bengal 
dated 29th May, 1823 which was rescinded and cancelled by the 
Bank of Bengal Act (VI of 1839). The latter Act was repealed 
by the Bank of Bengal Act (IV of 1862). Lastly there was 
the Presidency Banks Act (XI of .1876) ; Act VI of 1839, 
sections 11 and 13 make provision for an annual general meeting 
of the proprietors of the Bank to elect by their votes two directors, 
out of six in place of those bound to retire in rotation every 
year. Act XI of 1876, section 24 provides that the directors of the 
Bank shall be selected by vote of a general or special meeting. 
The respondent desired inspection of the register of share-holders 
to enable him to communicate with dther share-holders in order 
to obtain their assent to certain .proposed" resolutions for the 
removal of some of the directors, which he intended to bring 
before a general meeting of the share-holders. That is a specific 
question in which the respondent is bona fide interested. It is 
submitted that the Court of appeal was right and its decree 
should be confirmed. 

< T Jp to 1866 the Bank of Bombay did not exist but in 1867 it 
was incorporated and registered under the Indian Companies Act, 
1866 and then the Presidency Banks Act was passed. It is 
submitted that the later Act does not deprive the respondent of 

(t) (1861) 31 L. J. Q. B. 62. ( 2 ) (1831) 2 B. and Ad. lf6. 

(8) (1886) 8 A. and E. 477. 



PMVY COUNCIL 


VOL. VIII.] 


the statutary right of inspection conferred by The Indian Com¬ 
panies Act. 

The Bank is an ordinary banking company and the right 
must depend upon the nature of the book tlie respondent wants 
to examine. He wants to> examine the register of share-holders. 
Inspection of that book does not interfere with the ordinary 
business of the«Company. 

Lord Macnaghten : The inspection was'hot refused. 

Mr. De Gruyther : It is alleged ii> the plaint that *the 
inspection was refused. 

Lord Atkinson : There is*no evidence to show that. * 

Lord Macnaghten : You have never been refused inspec¬ 
tion.. 

Mr. De Gruyther : Every share-holder has an absolute right 
to inspect the register of share-holders without stating any leasons. 
The respondent in the circumstances of this case and as of right 
was and is entitled to the inspection claimed by him of the 
register of share-holders of the Bank. Reference was made to the 
Presidency Banks Act (XI of 1^70), section 31 : and Mutter v. 
Eastern and Midland Railway Company (1) ; and two American 
Cases, namely, In re Steinway (2), and State of Washington v. 
Pacific Brewing and Malting Company (3), referred by the Court 
of appeal in its judgment, were relied upon. 

Mr. Levett , K. C. replied. 

The judgment of their Lordships was delivered by 

Lord Atkinson —This is Jn appeal from a decree, dated the 
22nd. January 1907, pronounced by the High Court of Judica¬ 
ture at Bombay (sitting in appeal from its Original Civil” Juris¬ 
diction), by which a decree, dated the 6tli August 1906, of the 
High Court (fitting in its Ordinary Original Civil Jurisdiction) 
was reversed and set aside.. By this latter decree the respondent's 
action was dismissed with costs.. 

The respondent is a holder of one share in the appellant 
company, the Bank of Bombay, one of the Banks incorporated 
in 1876 by the Indian Statute of that year entitled the Presidency 
Banks Act, 1876. . . 

It was suggested that the respondent purchased this share 
for the pufpose of causing annoyance to the Bank owing {o the 
fact that some other litigation to which he was a party had been 
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(1) (1888) 38 Ch. D 92, at pp. JOS and ltu. 

(2) (1699 , 45 L. K. A. pp. 401-475, and 159 N. Y. 250. 

(3) (1899) 47 L. K. A. p. 208. 
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instituted against the Bank and was still pending. There was 
no satisfactory evidence given to sustain this allegation. 

• From the correspondence, which took place between the 
respondent and the Bank before the institution of this suit, it is, 
in the opinion of their Lordships, perfectly plain that the respon¬ 
dent claimed a right to inspect the register of the share-holders 
of the Bank, and to be supplied with a list of su^h share-holders, 
as absolute and unqualified as is that conferred on the share¬ 
holders of joint-stock companies in this country by section 32 of 
the Companies Act, 1862, or in India by section 31 of fine Indian 
Companies Act, 1866, and section' 55 of the Indian Companies 
Act, 1882. 

It must be taken that the appellants refused to recognise 
this absolute and unqualified right, or to comply with the claim 
based upon it, but in their letter of the 21st June 1906, which 
conveyed this refusal, they informed the respondent that they 
would be pleased to furnish him with the list he asked for, if he 
would satisfy them that he required it for use in his own 
* interests as a share-holder. Is. is, therefore, clear that, before 
action brought, the qualified and restricted right to inspect and 
take extracts from the register contended for in argument on 
behalf of the respondent was never asserted, nor any limited 
demand based upon it ever made or refused. 

In the statement of claim the respondent, for the first time, 
endeavoured explicitly to base his right and title to inspect, 
copy, and take extracts from, the register on some definite 
matters in which he himself was interested. He alleges therein 
that be had observed irregularities in the management of the 
J3ank, in the election of its Board of Directors, in the advancing 
of large sums of money to its directors, and in other matters, 
and that he desired an inspection of the regis'et to enable him 
to communicate with the other share-holders and, jjf possible, 
obtain their assent-to certain resolutions for the better manage¬ 
ment of the affairs of the Bank and the removal of some of the 
Directors, which he intended to propose at the general meeting 
of the shareholders to take place on the 9th August 1906. But 
though this is the purpose for which, and the occasion on which 
he claimed the right to inspect, copy, and take extracts from 
the register, the decree of the Court of appeal contains no 
restriction whatever. It is couched in the widest terms. It 
ignores both the occasion and ttu purpose, and declares expressly 
that the respondant, as long as he is « share-holder of the Bank, 
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is entitled at all reasonable times to inspect the register of 
share-holders of the Bank, and to copy and take extracts frdm 
the said register, and it then proceeds to order that the Bank 
do give such inspection, and do allow the respondent, as long 
as he is a*share-holder of the Bank, to take copies of and extracts 
from the register, and then restrains the Bank from preventing 
respondent, asjong as he is a share-holder of the Bank, from 
having access at «11 reasonable times to the register for the 
purpose of inspection and perusal, and*from preventing the 
respond?nt, as long as he is a share-holder of the Bank, from 
taking copies of and extracts ffom the register. 

This suit is in truth in its nature, though not in its form, 
somewhat of the character of an application for a writ of 
mandamus , and the principles regulating the issue of that 
prerogative writ should, their Lordships think, apply to a great 
extent to the granting of the relief prayed for in such a suit as 
this. One of these principles is this, that the writ will not be 
allowed to issue unless the applicant shows clearly that he has^ 
the specific lggal right to enforce which he asks for the inter¬ 
ference of the Court, that he has claimed to exercise that right 
and none other, and that his claim has been refused. Nothing 
less, therefore, than the absolute right claimed by the respon¬ 
dent in the correspondence above referred to could justify the 
decree appealed from in its present wide and unrestricted form. 
Now by section 231 of the above-mentioned Indian Act of 1866 
and section 256 of the above-mentioned Act of 1882, the 
appellant Bank is expressly exempted from the operation of 
each of those statutes. 

There is no statute conferring on the members of this 
corporation a right to inspect, copy, or take extracts from the 
register of its Aa*eholders # or any other document belonging 
to it. The only right the respondent can have, therefore 
against the Bank in reference to such matters, is that which at 
common law belongs to every metjiber of a corporation. Their 
Lordships have been referred to several authorities in which the 
nature, extent, and measure of this right is explained and defined* 
[Rex v. The Troprielors of the Wills and Berks Canal Naviga¬ 
tion [\) and Reg v. Lewisham Union (2).] The learned Jpdges 
in the Bombay Court of appeal have referred to others. The 
result of the authorities is summed up, in their Lordships’ view 
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correctly, in “Taylor on Evidence,” Vol. 2, par. 14(55 (10th 
edition, 1506) in the words following:— 

“ On the application of a member the King’s Bench Division 
will in general, grant a rule for a limited inspection of the 
documents of the corporation, if it be'shown that such inspection 
is requisite with reference either to an action then instituted 
or at least to some specific dispute or question depending in 
which the applicant is interested ; but, even ’in this case, the 
inspection will be granted to such an extent only as may be 
necessary for the particular occasion. The rule was formerly 
sometimes laid down more broadly, and the language ascribed 
to the Court in one or two cases might almost lead to the 
inference that members of a corporation have an absolute right 
whenever they think fit, to inspect all papers belonging to the 
aggregate body. But any such doctrine is now exploded : and. 
the privilege of inspection is now confined to cases where the 
member of the corporation has in view some definite right or 
. object of his own and to those documents which would tend 
to illustrate such right or object.” 

The strictness with which these limitations on the general 
and unqualified right of inspection are insisted on may be aptly 
illustrated by the case of Rex v. Merchant Tailors' Co. (1). In 
that case certain members of a corporation claimed the right 
to t inspect all the documents belonging to that body on the 
grounds (1) that they had heard and believed the'revenues 
of the corporation were misapplied through the malpractices of 
those who managed the corporation’s affairs ; (2) that the fines 
for admitting freemen and liverymen to the corporation had been 
unnecessarily and improperly raised ; (3) that lavish expenditure 
had taken place (in some instances to the applicant’s own 
knowledge) without the consent of the majority "of the members 
of the corporation ; (4) that a clerk of the corporation had, as 
the applicants had heard and believed, recently misappropriated 
funds of the company to a large amount, but that no accounts or 
information had been laid before the freemen or liverymen by 
•tohich they could have ascertained the amount of the defalcations ; 
and that they (the applicants) could not ascertain, unless they 
were allowed to look at the documents mentioned, 'whether the 
corporate funds had been properly applied and accounted for or not. 

Every member of the Corporation in this case obviously had 
an interest in each of the matters mentioned, but notfe of the 

tl) U83l)2 B. it Ad. 116. 
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applicants had in any of them any special interest different from 
that of his fellow members, nor had they any definite purpose, 
or object, in obtaining the inspection asked for other than (in 
the words of Littlecfale J.) to see 11 if by possibility the 
conyjany’s affairs may be* better administered than they think 
they are at present.” And the writ of mandamus was according¬ 
ly refused in this case. 

At the trial *no witness other than the respondent was 
produced, and he was only tendered for cross-examination. He 
stated tfial he had heard through brokers that the Bank had 
advanced 6 lacs of rupees to three persons whom he named : 
that at elections the directors transferred shares to nominees who 
voted for them (a practice not in itself illegal) : that there were 
now only seven directors, instead of the maximum nine ; that he 
intended to bring in two respectable people, and that he had in 
the correspondence given his reasons for asking inspection. It is 
clear on this evidence that the respondent had no special 
interest in any of the matters he complained of, or any interest 
other than, or different from, that of each member of the corpo¬ 
ration, and that he had no definite right or object of his own to 
aid or serve in asking for inspection of the register, or right or 
object which the register would illustrate ; but that, on the con¬ 
trary, his object was simi^r to that of the applicants in Rex v. 
The Merchant Tailors' Co., (i) namely, to obtain the inspection 
in order to communicate with the share-holders with the view 
of securing their help in bringing about an improvement in the 
administration of the corporation's affairs. 

Their Lordships think that, on this point, the case is covered 
by the authority of Rex v. The Merchant Tailors' Co., (i) that the 
respondent is not in law entitle^ to the extended right to which 
the decree declares him tp be entitled, that the limited and 
qualified right contended for at the trial was never put forward, 
or insisted on, before action brought, or any claim based upon it 
ever refused, and they are, therefore, of opinion that the decree 
appealed from is erroneous and should be reversed with costs, 
and the judgment and order of Mr. Justice Scott restored. Th^j 
will humbly advise His Majesty accordingly. The respondent 
must pay the costs of this appeal. . 

Messrs. Cameron , Kemm & Co. Appellant’s Solicitor. 

Messrs. Payne Cs Lattey. Respondent’s Solicitor. 

J. m.*p. Appeal allowed. 
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Before Mr. 'Justice Brett and Mr'. Justice Coxe. 
JOTINDRA NARAIN ACHARJA CHOWDHURY 
v. 

RAJENDRA KISHORE DAS and others. * 

9 f 

Aeccgints, suit /or, maintainability of— Receiver appointing telisildar—Agent and 
tub-agent—Indian Contract Act (X of 1872), Sect. 101, 192. 

A Bnit for account is not maintainable by the owner against a telisildar who 
was appointed by a Receiver to his estate. 

The telisildar (defendant) is a sub-agent under the Receiver who may be 
regarded as the agent of the principal (plaintiff 1 and as sub-agent he is liable 
to render accounts to the Receiver and not to the principal. * 

Appeal by the Plaintiff:. 

Suit for account. 

The facts of the cases shortly stated are as follows :—These 
were suits for accounts from defendants of the sums realised by 
them as tehsildars of a certain Mouzah. Plaintiff admitted in 
plaint that the defendants were appointed not by him but by his 
adoptive mother during the pendency of litigation between 
himself and her as to eight annas of the estate of his adoptive 
father. The mother was appointed a Receiver by the High Court 
during the litigation of the disputed eight annas and she employed 
the^defendant as tehsildars in her capacity as Receiver. Plaintiff 
alleged that the defendant paid only a small amount to his mother 
and had not rendered any accounts of their realisation in eight 
annas of the Mouza. Both the defendants in the suits appeared and 
pleaded inter alia that they were not liable to render accounts to 
the plaintiff. 

Babtts Dwarka Nath Chtickerbutty and Tarak Chandra 
Chakravarti for the Appellant. 

Babus Mttktmd Nath Roy and Biraj Mohun Mojttmdar for 
the Respondents. 

The judgment of the Court was delivered by 

Brett J. —The present appeals arise out of two suits brought 
agains* the defendants for accounts. The defendants are said to 
have been tehsildar of certain mouzahs which were in litigation 
and in respect of which a Receiver was appointed who acted from 

* Appeals from Appellate Decrees Nos 2091 and 2092 of 1906, against the 
decrees of Babu A. K. Mozumdar, Subordinate Judge of Mymensingb, dated 
the 20th August 1906, confirming those of Babu Hari Cbaran Gangopadhaya, 
Muntiff of Hymensingh, dated the 7th April 1906. 
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the 2nd June 1900 to 4th September 1902. The defendants were 
admittedly appointed by the Receiver and were not appointed 
by the present plaintiff.^ The suits were brought to recover from 
the defendants in each case accounts and any sum due after 
balancing such accounts, from the 2nd June iooo to 4th Septem¬ 
ber 1902. 

The present*suits were instituted on the 25th August 1905, 
that is to say, a few*days only less than 3 yeaVs from the date 
when the receiver’s appointment had terminated and the defen¬ 
dants were discharged. 

Both the lower Courts have* held that as the defendants in 
each case were not agents of the plaintiff, therefore, the plaintiff 
was not entitled to bring the suits against them for accounts, and 
on that ground have dismissed the suits. 

The plaintiff has appealed and the only contention which 
has been advanced before us is that the Receiver during her time 
of office was acting on behalf of the plaintiff, who was subse¬ 
quently found to be the proprietor of the properties, and there¬ 
fore that the* tehsildars who were working under the Receiver 
were bound to render accounts to the plaintiff'. 

We do not think that this contention is sound. The defen¬ 
dants in each case appear to have been in the position of sub¬ 
agents under the Receiver^ who may he regarded as having been 
the agent of the plaintiff, and as sub-agents they were liable to 
render accounts to the Receiver and not to the present plaintiff. 
We think therefore that the lewer Courts are right in holding 
that the suits as framed must fail. Whether the plaintiff could 
have brought suits to recover any sums due from the defendants 
as sums received by them on his behalf it is not necessary to 
consider, but we have only to observe that in the case of such 
suits the question* would ^ertainly arise whether they were not 
barred by limitation, the sums realised by the defendants, if any, 
having apparently been realised before the 4th September 1902 
when the Receiver was discharged from office. 

The result, therefore, is that these two appeals are dismissed 
with costs. 
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Appeals dismissed. 
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Before Mr. Justice Caspersz and Air. Justice Sharfuddin. 

PURKHIT PANDA 

. v. 

ANANDA GAONTIA.* 


Jurisdiction, question of, when entertai liable in appeal—Ciril Court's jnrisdic- 
tion when oeisted—Central Provinces Land Revenue Act (XVIIIof 1881 J. 
Sees. 4 (8a), 152 — Gochitr and common lands — GaOntin, a proprietor — 
Ejectment, suit /or—Court to enquire rights at the ante of filing of plaint — 
Entry in settlement record, presumption, evidence—Central Provinces 
Tenancy Act (XIof 1898), Sec. 2 (10)—Holding of a svviey 'number 

If the question of jurisdiction depends for its determination upon facts not 
found by the lower Courts, an appellant can not ask the High Court to find 
them ; the appellant must substantiate his contention if he can, on the facts 
already found. If he is unable to point to any facts in respect of his pica, that 
plea must fail. 

The ordinary Civil Courts can not, be ousted of their jurisdiction in the 
absence of an express provision of law to that effect 
Manbodh v. Asai (1) referred to. 

Gochtir lands can not be classed in the same category as common lands. 

A gamitia of a Government village in the Sambalpore District is a proprie¬ 
tor and IS entitled to bring an action in ejectment. 

The Civil Courts must adjudicate on the rights of the parties as they 
existed when the plaint was filed and not on any title subsequently derived. 
Ravianadan Chctti v. Pulihitte Scrrui (2) referred to. 

The entry in the settlement recoid is not conclusive; it is only a matter 
of presumption. 

• The holding of a survey number in section 2 (10) Explanation II of the 
Central 1’iovinccs Tenancy Act has ici\erenec to the holding when the proceed¬ 
ings in a Civil Court arc initiated, and it can not avail a poison that in a sub¬ 
sequent settlement he was recorded as a tenant. 

Appeal by the Defendant. 

Suit to eject the defendant from certain waste lands. 

The facts of the case ar.d argument are sufficiently stated 
in the judgment. 

Babu Sarat Chandra Roy Choivdhury for the Appellant. 

Babu Bepin Chtttider Mullick for the Respondent 

. • C. A. V. 

The judgment of the Court was as follows :— 

The plaintiff, as a gaontia of the village, sued to eject the 
defendant from certain waste lands described as gochtir lands on 
the r ground that the defendant was a trespasser. The defendant 

* Appeal from Appellate Decree No. 1701 of 1906, against the decree of 
Furna Chandra Mitra Esq , District Judge of Sambalpore, dated the 26th Mav 
1906, affirming that of Babu N, Ghosb, MunBiff of Sambalpore, dated the 13th 
March 1906. V 

(1) (1896) 10 C. P. L. B. 17. 


(2) (1898) T. L. R. 21 Mad. 288. 
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pleaded adverse possession for upwards of 12 years, and set up a 
tenancy of the land in question under the plaintiff. Both the 
Courts below have found in favour of the plaiatiff, and they have 
directed him to be put in khas possession of the plots in suit. 

fn second appeal, four contentions have been addressed to 
us on behalf of the defendant appellant : First , that the Civil 
Court had no jurisdiction to entertain the suij : secondly , that a 
gaontia in the district of Sambalpur cannot eject an occupier«of 
land through the Civil Court, but that he can do so through 
the agency of the Settlement, Department at the periedical 
quadrennial revisions of settlement : thirdly , that whether the 
defendant paid rent or not to the plaintiff, he is a tenant of the 
land and cannot be ejected as being a trespasser : and fourthly , 

|f that inasmuch as the defendant was recorded and recognised by 
the Settlement Officer as a raiyat at the recent settlement, he 
cannot be ejected in the suit of a gaontia. 

The question of jurisdiction was not taken at any previous 
stage in this litigation. It is nat referred to in any of the 
grounds of appeal, nor did it form the subject of any of the issues 
raised. But in accordance with settled law on the subject, we 
allow it to be taken in second appeal ; though if that question 
depends for its determination upon facts, and those facts have 
not been found by the lower'appellate Court, or the Court of first 
instance, an appellant cannot ask this Court to find them : the 
appellant must substantiate his^ contention, if he can, on the 
facts already found. If he is unable to point to any facts in 
support of his plea, that plea must necessarily fail. The leaj-ned 
vakil for the defendant appellant relies on the provisions of 
section 152 of the Central Provinces Land Revenue Act (XVIII 
of 1881). That section provides (a) no “ Civil Court shall entertain ” 
any suit instituted or application made to obtain “ a decision or 
order on any matter which the Governor General in Council, the 
Chief Commissioner or a Revenue or Settlement Officer is by this 
Act empowered to determine or dispose of ; and in particular ( b) 
no Civil Court shall exercise jurisdiction over any of the matters 
provided for in section* forty, forty-one, forty-two and eighty-nine * 
,s to waste lands He has also called our attention to section 
■7 ( 6 ) of the said Act which says 11 the Settlement Officer may 
ietermine disputes regarding the rights of persons resident in 
he village or holding lands comprised in the mehal, in or to the 
ommon land of the mehal, and its produce and the village site.” 
Ve are not aware whether the Settlement Officer was empowered 
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in the manner prescribed by the Act to determine or dispose 
of the precise question arising between the parties to the present 
litigation ; nor are we aware of the precise meaning to be 
attached to the expression “ common land.” These are matters 
which ought to have been brought forward in the lower Courts 
in order that, the necessary facts bearing upon the question of 
jurisdiction might have been decided so that the Question G f law 
might have been subsequently raised and determined in special 
appeal if not earlier. On the facts as we find them in o ,the judg¬ 
ment of the lower appellate Court, we do not see that there 
was any defect of jurisdiction. It admits of no doubt that the 
ordinary Civil Courts can not be ousted of their jurisdiction in 
the absence of an express provision of law to that effect. 

As a matter of construction we think that gochur lands 
cannot be classed in the same category as common lands. Gochur 
lands appear to be lands reserved for the proprietor of a Govern¬ 
ment village in the district of Sambalpur while, on the other 
hand 1 common lands ’ appear to be the property of the general 
body of villagers. 

The case of Manhocih v. Asai (i), although not precisely in 
point, shows that the Civil Courts cannot be ousted of their 
jurisdiction in the absence of specific notifications issued by the 
Chief Commissioner under the land Revenue Act. We 
accordingly overrule the first contention in bar. 

Then with regard to the contention that a gaontia cannot 
eject an occupier of land througn the Civil Court, it is urged the 
gaontia is not in the position of a proprietor but that he is a 
mere farmer under the Government. This view does not derive 
support from section 4 (8a) of Act XVIII of 1881, where the word 
‘proprietor’ is defined as including a gaontia of a Government 
village in the Sambalpur District except in section 4 clause (h), 
and in sections 61, 62, 63 and 69 The excepted sections refer 
to allowances made to excluded proprietors and to the determin¬ 
ation or record of Sir land For the purposes of the present 
suit, the plaintiff as gaontia of the village must be taken to be a 
proprietor of the same and entitled to tyring an action in eject¬ 
ment. 

On the third contention that whether the defendant paid 
rent or not, he is a tenant on the land and cannot be ejected as 
a trespasser, we can not disturb the finding of the lower appel¬ 
late Court that the defendant is a trespasser and that he has not 
(1) (1896) 10 C P. L. R. 17. 
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succeeded in making out his tenancy. We have, however, 
thought it proper to consider the provisions of the Acts brought 
to our notice, although on the findings arrived at by the two 
lower Courts, it was not necessary to do so. 

•Lastly, the recognition of the defendant's tenancy by the 
settlement Department took place after the institution of the 
suit giving risfe to the present appeal, and the Civil Court must 
adjudicate on the* rights of the parties as they existed when.the 
plaint was filed and not on any title ‘subsequently derived, 
see Ramamdan Chetti v. Pnlikutti Serial (i), Moreover, the 
entry in the settlement record is not conclusive. it is only a 
matter of presumption. Nor can the defendant be regarded as a 
tenant within the meaning of section 2 (10), Explanation II of 
of the Central Provinces Tenancy Act (XI of 1898), which says 
“ the holder of a survey number in a village let in farm by 
Government, or held by a gamitia in the Sambalpur District is a 
tenant of the farmer or gaonlia for the time being. 1 ’ The hol¬ 
ding of a survey number must t of course, have reference to the 
holding wheit the proceedings in a Civil Court are initiated, and 
it cannot avail the defendant that in a subsequent settlement he 
was recorded as a tenant. He may be a tenant in the eye of the 
settlement Department, but for the purposes of the present 
litigation we cannot regaid him as such. 

In the result, the decision of the lower appellate Court 
appears to be quite correct and we accordingly dismiss the appeal 
with costs. * 

a. T. M. Appeal dimmed 


Vurkhit Panda 

t. 

A1 ismla Gaontia, 


(1) (1898) I L. K. 21 .Mad 288 (20o) 
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Before Sir Francis W. Maclean Kt., K. C. I. E., Chief 
Justice and Mr. Justice Doss. 

BEPIN BEHARI KUNDU a'nd others 

v. 

DURGA CHARAN BANDOPADHAYA.* 
CHANDRA KUMAR DAS GUPTA and others 

,i v ■ 

DURGA ChARAN BANDOPADHAYA.* 

- PROFULLYA KUMAR ROY and others 

V. 

DURGA CHARAN BANDOPADHAYA.* 

HARA NATH BANDOPADHAYA and others 

V. 

DURGA CHARAN BANDOPADHAYA.* 

Hindu Law — Widow, alienation by, without legal necessity—Consent of female 

i ei o stoners — Alienee, nature of estate taken—Proper purpose —Presumption. 

Per curiam. The content of a female reversioner to the sale by a Hindu 
widow without legal necessity does not bind or affect the leveisioner who takes 
an absolute estate. The alienee gets only the qualified estate of the alienor. 

Koer Goolab Singh v llao Kurun Singh (1), Yarjtcan Hangji v. Gheljv 
Gokaldas (2), Vina yak v. Go and Venkatesh (3), and Abinash Chandra 
Mazu itidar w.IIart Nath Shah a (4), lefened to. ° 

Buch consent does not raise a presumption of law that the pui poses for 
which it was made was pioper. 

Appeals by the Defendants. 

Suits for possession of property. 

The facts of the case and argument appear sufficiently from 
the judgment of Doss J. 

Dr. Priya Nath Sen for the Appellants. 

Babu Baikuntha Nath Das for the Respondent. 

c. a. \. 

Thu judgments of the Court were as follows :— 

Maclean c, J-— As I concur in the fuller judgment about 
28 t 0 be delivered by my brother Doss, I propose to say but little. 

* Appeals from Appellate Decrees Nos 2279 to 2282 of 1906, against the 
decrees of W. S. Coutts Esq., District Judge of Earidpur, dated the 29th 
October 1906, affirming those of Babu Bemola Charan Majumdar, Subordinate 
Judge of Faridpur, dated the 80th July 1904. 

(1) (1871) 14 M. 1. A. 176. 

<2> (188D I. L. R. 6 Bom. 668. 

(3) (1900) I. L. R. 25 Bom. 129 ; 2 Bom. L. R. 820. 

(4) 1904) 1, L. K. 32 Calc. 62. 
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This is a suit for possession of certain property. Both Courts Civil, 

have decreed the suit. The facts are stated in the judgment 1908 . 

of the lower appellate Court and I need not recapitulate them. B Kundu 

The defendants claim the property under certain conveyances «•. 

made by'one Sonamoni who enjoyed, in that property, the tyiXpndhaya. 

estate and interest of a Hindu widow. The plaintiff, who is the .. ,-„ _ 

r . Unclean, C. J, 

reversioner, contends that those conveyances are not binding on - 

him. It has beer? found that the sales wefe not effected for • 
legal necessity. It is, however, urged for the appellant that the 
sales were made with the consent of the then reversioners 
Hindu Basini and Barodn, b*oth of whom were purdanashin 
women. There is no finding that there was any such consent : 
and tjhis strictly should dispose of the appeal. But if there 
were, it is only the consent of two women, whose interest was . 
the limited one of Hindu widow: This consent could not 
bind or affect the present plaintiff who takes an absolute estate. 

Then it is said their consent raises a presumption of the 
propriety of the transaction. 1 do not think that the consent—even 
if any there*were, which is not found—of these two purdanashin 
women, whose position of dependence is so well recognised in 
India, could have any such effect. 

These views are in accordance with the authorities cited in 
the judgment of my learned colleague. All the points fail, and 
the appeals must be dismissed with costs. 

Doss J. —The plaintiff who is the respondent in this appeal, 
sued as the sole reversionary heir of his maternal grandfather Kali 
Kant Roy to recover possession of certain properties from the 
defendants, who claimed to hold them under a purchase from the 
widow of Kali Kant Roy. 

Kali Kant died leaving a widow Sonamoni and three 
daughters, Barada Sundvi, Bindu Bashini and Mokshada. 

Sonamonrdied on the .4th Bysack 1307, i. e., the 16th April 
1900. Barada Sundari predeceased her mother, without leaving 
any male issue. Bindu Bashini who survived her mother died 
on the 4th Assin 1307, that is the 20th September 1900, leaving 
t son, the present plaintiff. Mokshada became a widow, when 
he was a child and consequently could not be an heir under the 
dindu law. Sonamoni inherited a widow's estate in. the 
>roperties left by her husband, and her two daughters were the 
lext reversionary heirs # at the time. 

On*the 17th Pous 1287, that is the 31st December 1880 , 

'hen both Barada Sundari and Bindu Bashini were living and 
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plaintiff had been born, and was a minor, the widow Sonamoni 
conveyed by a Kobala the properties in suit to the father of the 
defendants. , „ 

Plaintiff seeks to recover possession of this property on the 
ground that on the death of his mothei', Bindu Bashini, on the .loth 
September i9qo, he became solely entitled to succeed to it as 
his reversionary heir. The principal ground, (atnong others, to 
which it is needless now to refer) upon whichthe claim was resisted 
by the defendants was'that the alienation was made by the widow 
for legal necessity, and with the ajsent of her two daughters. 

Both the Courts below have concurrently found that the 
defendants have totally failed to prove the existence of any legal 
necessity justifying the sale, and have accotdingly decreed the 
plaintiff’s suit. 

The only point which has been raised before us in second 
appeal is that the Courts below ought to have held that the 
consent of the daughters to the alienation by the widow raised a 
presumption of law that the .purpose for which it was made 
was proper, or that, at any rate, it is some evidende of the pro¬ 
priety of the transaction. 

There is no finding by either of the Courts below that the 
daughters assented to the sale. That being so, the foundation 
of the contention fails • 

, But even assuming for a moment that the daughters did, 
in fact, give their consent to the sale, I am still of opinion that 
in the circumstances of this case, it does not raise any presump¬ 
tion of law that the purpose for which the alienation was made 
was propel, so as to pass an absolute and indefeasible estate in 
favour of the alienee. The reversionary estate of the daughters 
at the date of the alienation, was of a limited and qualified 
character, and was contingent upon their surviving the widow. 
If the widow had made a gift .of the property to the'daughters, 
the effect of the transaction would have been to accelerate the 
contingent limited estate of the daughters, and to reduce it into 
an estate in possession. It would not have conferred on them 
.any larger estate than the limited and qqalified estate to which 
they would have succeeded had they survived the widow. It 
would not have conferred on them an estate transmissible to their 
own heirs ; Isrt Dut Koet v. Aiusst. Hansbutti Koerin (i), Duli 
Sing v. Sunder Singh (2), Bhupal Ram v. Lachma Knar (§}. For 


<1 1 (1SS3I L. n. 10 I. A 160 . t L. R. 10 Calc 324. 

(2) (1S92) 1 L. U. . 14 All. 377. (3 . (1888) t. L R 11 All. 253. 
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the same reasons, if the widow had, with the concurrence of the 
daughters alienated the property in favour of a stranger, the 
alienee would not have taken any largei estate than the limited 
and qualified estate of the widow or of the slaughters, for the 
alienee cannot have a larger estate than that possessed by the 
alienors, and the coalition of the estate of the widow with that 
of the daughters not having the effect of amplifying the quantum 
of the resultant estate ; A'«’/ Gonlab Sing and others v. Ran A'uiun 
Sing (i), Varjwau Rangji v Ghetji GokaJdas (2), Vinayak v. 
Gorind Venkatesh (3). Abinash Chandia Muzumdai v. I Inn .With 
S/m/ia (4). * * 

The lesult, no doubt, would have been diffeient. if the next 
reversionary heirs concurring in the alienation had not been 
females, but males entitled undei the law to succeed to’ an abso¬ 
lute estate of inheritance, fia/iangi Singh v Mum Kanaka 
Bitksh Sing (5), Naha Ktshoie Surma Roy v Huri Xath Sttima 
Roy (6) 

If then the real operative effect of consent by a female re¬ 
versioner to an ►alienation by a widow, be such as 1 have stated, 
it i' somewhat difficult to see how it can raise a piesumption 
of law that the purpose lor which fhe alienation was made was 
proper, and then indiiectly (himigli the medium ofsuchapre 
Mimption, cotifei on the alienee a linger estate than that which 
it directly and without the aid of such a presumption, it is in- 
1 ipable ot confeiring In I'aijiran Rangji v Ghrl/i Gukalda s (a), 
in which the widow had made* siniilui alienation with the 
consent of her daughter, Bai Bhakat, Sir Charles Sergent, in 
delivering the judgment of the Court, said —" Nor can the mVre 
concurrence of Bai Bhakat, albeit the neatest in succession, 
(having regard to the state of dependence in which all women are 
supposed by Hindu daw to Jiave their being) be regarded as 
affording th® slightest presumption that the alienation was a 
justifiable one." In Vinayak v. Govind Venkatesh (3), Jenkins 
C J , quoted this opinion with approval and adopted it as part 
of the reasoning in his judgment. 

The passage cited by the learned vakil for the appellant from 
he judgment of the Pnvy Council in the Collector of Masffh- 
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(1) (l87i) 14 M. I. A. 170. (2) ( 1881 ) I. I,. It r, i!.mi. 50 i. 

(3) (1900) I. L. R. 25 Bom. 129,2 Bom U It. 820. 

(4) (19(H) I. L. R„ 32 Calc. «2. 

( r >) U907) {,. R 35 Ul.U. It. 30 All. 1. 
tfl) (1884) I. L. It. 10 Calc. 1102. 
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patarn v. Cavaly Vencata Narainapah , (i) in support of his con- 
tion does not touch the present case, because as the previous 
context shows, their Lordships were there dealing with the case 
where the reversfonary heirs are collaterals, that is male heirs 
entitled to succeed to an absolute estate of inheritance, subject to 
the estate of the widow. Similarly in the passage cited front the 
judgment of the Privy Council in Rajlukhee Debea v. Gokonl 
Chunder Chowdhnry (2), their Lordships were evidently referring 
to" male reversioners., 

As to the second branch of the contention that the consent 
of the daughters is, at any rate, some evidence of the propriety 
of the.alienation, the Courts below having found that beyond the 
mere recitals in the kobala > there is absolutely no reliable evidence 
of the existence of legal necessity, such evidence cannot be of 
any avail to the defendants, unless, it, by itself, be sufficient to 
establish legal necessity. 

For the foregoing reasons I think this appeal ought to be 
dismissed with costs. 

This judgment govern# appeals from appellate decrees 
Nos. 2280, 2281 and 2282 of 1906. 


T - M - Appeals dismissed. 

(1) (1861) 8 M 1. A. 529 at p.'BSl; 2 W. 11. 1> C. 61, 

(2) (1869) 13 M. I. A. 209 at 228. 
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, Bc f' re Mr Justice Brett and Mr. Justice Chittv. 
LALITESWAR SINGH 

V 

, BHABESWAR SINGH and others.* 

Babooana grant of ancestral property — Grantee's estate, nature of—Custom — 
Burden of proof—Partition—Babooana grant, nature of. 

Per carta ik—L auded property acquired by a grandfather and distributed 
among bis sons docs not by such gift bccomfc their self-acquired property so as 
to enable them to dispose of it to thcpiejndicc of the grandsons'. 

Muddnn Gapal Thuknr v. Bain Baksh Pandey (1), followed. 

A Babooana grant of ancestral property by the owner of an impartible 
estate to enure for the benefit not only of a junior member of the family but 
of his male descendants in the direct line does not loose its ancestral character 
by the grant. It does not become self-acquired property in the hands of the 
grantee or his direct male descendants. Hence the other members of the 
family have the rights in it which they can claim under tile Milakshara law, 
that is, the right to restrain alienation except in cases of legal necessity and 

u W* u P[> * Rl ,rom 0ri « in »> Decree No. 267 of 1907, against the decree of 
H. B. Hansom Ksq., District Judge of Durbhanga, dated the 27th May 1*97. 

(1)(1855)6 M. I A. 168. 
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the right to claim partition and the original grantee has no power to dispose 
of the property by Will. 

Ram Ghunder Manmn v. Mudethujar Singh. (1), followed 
The custom which operates in the case of the Raj itself docs not apply to a 
Rahova an grifnt without the requisite proof which is necessary in such cases. 
The burden of proof lies upon the person seeking to establish the particular 
custom and to take this out of the ordinary category df Hindu family 
property. , 

Per Brett J .—A Bahvoana grant is made to a junior member of the family 
and to his descendants m the male line for their iflaintcnancc. The grant is 
not of a portion of landed property to pay off a certain fixed sum of money 
which the grantee is entitled to claim 8n account of Ins maintenance from the 
Raja, but it is a grant for the maintenance of the grantee and. his male 
descendants so long as there are any. 

• . 

Appeal by the Defendant. 

Suit for partition. 

The facts and argument appear sufficiently from the judg¬ 
ment. 

Messrs Jackson and Hill and Babns Lai Mohan Doss and 
Baldco Haravaji Singh for Appellant. 

Mr. Garth, Dr. Rash Behary Ghosr and Babtts Umakali 
Mtikerji , Golap Chunder Sarkar, Akhov Kumar Banerji , Laksmi 
Xaraln Singh and Chandra Sckhttr Prosad Singh for the 
Respondents. 

* (.. a. v. 
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The judgments of the Court were as follows 

Brett J.—I agree entirely with the conclusions arrived at by 
my learned brother in his judgment and with his reasons and I 
hold that the appeal must be dismissed with costs. I only desire 
to add a few supplementary remarks. 

The line of argument which has been taken by the learned 
counsel for the appellant has been‘that property which forms the 
subject of a babnoana grant is not the property of the joint 
family, that it is alienable at the Will of the grantee, and that the 
incidents which attach to the Raj must be held to apply to the 
property which forms the subject of the babooatta grant to the 
extent that as in the case of the Raj the junior members of the 
family have no right *to claim partition or to retain alienation 
because they ^have no rights of ownership, so in the case of a 
habooana grant the junior members of the grantee’s family fiave 
' no such rights. 

In other words his argument amounts to this that under a 
habooana grant the property passes to the original grantee 

(1) (1906) I. L. B. 33 Calc. 1158. 
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absolutely and he has the right to alienate the whole or any part 
of it subject to no restraint from the junior members of his 
branch of the family who too have no.right to claim partition, 
and from this it follows that the grantee has full power to dispose 
of the property by will. 

The argument cannot in my opinion be sustained either in 
principle or by authority. 

• A babonana grant is made to a junior member of the family 
and to his descendants in the male line for their maintenance, and 
and i f the line of argument of the learned counsel were followed 
to its logical conclusion the result would be that the object for 
which the grants are made might be defeated by the first grantee 
who could dispose of the whole of the property at once and so 
defeat the right of all his descendants in the male line. 

The argument of the learned counsel that the whole or any 
part of the property covered by the grant is alienable by the 
first grantee is based on the contention that the property passes 
to him as an absolute gift and by such transfer ceases to be ances¬ 
tral and becomes the self-acquired property of the grantee only. 
In my opinion the contention is not sound in principle. Admit¬ 
tedly the property which forms the subject of a babonana grant 
is ancestral in the hands of the grantor, and applying the prin¬ 
ciple laid down in the case of Mud dun Gopal Thakoor v. Ram 
Bttksh Pandey (i) the property would not lose its original 
character by reason of the grant nor m the present case would it 
lose it under the terms of the grant. The grant is made for the 
maintenance of the grantee, as a junior member of the family, 
and his descendants in the male line subject to the restriction 
that on failure of male descendants it reverts to the Raj. 

Now the right of the junior members of the family in the 
case of a Raj like the Darbhunga 'Raj to babonana grants for 
maintenance undoubtedly arises out of the fact that they are 
members of the joint family who, were it not for the special 
customs prevailing in the case of the Raj, would have the same 
rights as members of a joint Hindu family governed by the 
Mitakshara law ordinarily have under that law and those rights 
incliide a right to a share in the ancestral family property. In 
consequence of the incidents of primogeniture and impartiality 
which by immemorial custom attach to the Raj they lose their 
right, to enjov a share of the family property, but as a compen¬ 
sation for that loss they are entitled to receive from the Raja 
(1) (18tt3) 6 w. K. 71. 
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certain portions of the landed property of the Raj as babooana 
grants for the maintenance of themselves and their descendants 
in the male line. The grant is not of a portion of landed pro¬ 
perty to pay off a certain fixed sum of money which the grantee 
is Wititled to claim on account of his maintenance from the Raja, 
but it is a grant for the maintenance of the grantee and his male 
descendants so long as there are any. The fact that the Raja 
continues to be registered as pi oprietor in the official registers, 
on whicjt the learned counsel rehes for otfier purposes, certainly 
supports the view that the property does not lose its original and 
ancestral character by reason of the grant or became the self- 
acquired property of the grantee alone. It is admitted that on the 
death of the original grantee the property passes to his heirs as 
ancestral property with all the incidents attaching to such pro¬ 
perty under the Mitakshara law. The grant is made under the 
kulacliar or family custom for the maintenance of male members 
of a branch of the family so long as there may be any, and not 
merely for the maintenance of the individual in whose name in 
the first instance the grant is made. There is in my opinion no 
reason which can in principle be supported for holding that the 
property which is the subject of the grant ceases to be ancestral 
only for the period that the first grantee lives so as to enable him 
to defeat the whole objefit of the grant. 

Nor can the argument he supported by authority. In the 
case of Baboo Gunesh Butt Singh v. Maharaja Moheshur Singh 
and others (i) their Lordships of the Privy Council do not lay 
down, as the learned counsel suggests, that the incidents, which 
attach to the Raj must be held to attach to the grant because 
they hold that 11 the property is never separated from the Zemin- 
dary at all ” ,.in fact that opinion is expressed to distinguish 
Babooana grants from absolute grants. The learned counsel 
admits that the right of primogeniture and impartibility which 
are incidents of the Raj itself cannot apply to Babooana grants, 
and it is not clear on what he b'ases his contention that because 
the right of alienation is not restricted in the case of the holder 
of the Raj therefor* the holder of a Babooana grant has th'e 
same unrestricted right. 

The grant in the case of Raja Nursing Beb v. Roy Koyhfshnalh 
and others (2), on which the learned counsel relies, was not 
a Babooana grant at all. It was a grant of landed property 
made in discharge of a decree obtained for a specific sum of 
(l) (1855) 8 M. I. A. 166 (See page 197). (2) (1862; 9 M I. A. 55. 
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money as maintenance. That case has therefore no application 
to the present. 

Nor do the case* of SartrajKuan v. Deoraj Kuari (i) and of 
Sri Raja Ran Venkata Surya Mahipati Rama Krishna Rao 
Bahadurs. The Court of Wards and Venkata Kumari Mahipati Surya 
Rao (2) assist kis argument. They simply lay down what are the 
incidents which attach to the Raj itself, which in this case are not 
disputed. 

In the case of Ramcsxvar Singh v. jfibender Singh (3)vit is not 
laid down as the learned counsel suggests that the original gran¬ 
tee of a babooana grant has the right to alienate the whole or 
any part of the property covered by the grant subject to no res¬ 
traint by other persons interested in the grant, but that the right 
to alienate may be exercised for sufficient and good cause. And in 
the case of Ram Chnndcr Marwari v. Mtideshwar Singh (4), it 
has been laid down that a babooana grant of ancestral property by 
the owner of an impartible estate to enure for the benefit not 
only of a junior member of the family but of his male descendants 
in the direct line does not lose its ancestral character by the grant. 
It does not become self-acquired property, in the hands of the 
grantee or his direct male descendants. The latter case is direct 
authority against the contention of the learned counsel and though 
we have been informed that the case is ifnder appeal to the Privy 
Council, I see no reason to dissent from it. In fact I am in agree¬ 
ment with the view taken by the learned judges in that case. 

No authorities have been quoted to support the contention 
that the property covered by a babooana grant becomes self- 
acquired only so long as it is in the hands of the original grantee 
and in my opinion the contention is unsound. 

It follows then that the property being ancestral, the other 
members of the family have the rights'in it which they can claim 
under the Mitakshara law, that is the right to restrain alienation 
except in cases of legal necessity and the right to claim partition : 
and the original grantee has no'power to dispose of the property 
by will. 

The plaintiffs are therefore entitled to .he relief claimed and 
the appeal must be dismissed with costs. 

Chitty J. —This is an appeal from a decree of the District 
Judge of Darbhanga passed in favour of the plaintiff and ordering 


(1) (1888) L. R. 15 1. A. 51 ; I. L. R. 10 All. 272. 

(2) (1898) L. R. 26 I. A. 82 : 1 L. R. 22 Mad. 383. 

(3) (1903) 1. L. R. 32 Calc 683. (4) (1906) I. L. R. 33 Calc. 1138. 
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a partition of the property in suit. The plaintiff Babu Bhabeswar 
Singh instituted the suit against his brother Babu Laliteshwar 
Singh and his five nephews. His claim was (i) for a declaration 
that the alleged will of Babu Guneswar Singli (father of plaintiff 
and defendant No. i, and.grand-father of the other defendants) 
dated 17th March 1903, was invalid and ineffectual against the 
property in suit ; (2) that it be determined that th*e property was 
joint and the plaintiff’s share therein was one 1 fourth and (3) that 
the said property be partitioned. He further put forward a claim as 
against defendant No. 1, for an account, for a receiver, and for dis¬ 
covery. The relationship of tife parties and their position in the 
family of the Maharaja of Darbhanga appears from the following 
Geneological table :—‘ 

There is no question that the parties are members of a 
Hindu family governed, save for any special custom, by the 
Mitakshara Law. The property in dispute is the Fergana Fadri 
and any accretions of it which there may be. This Pergana was 
granted by a former Maharaja Rudra Singh to his second son 
Guneswar according to the kulacffar or custom of the Durbhanga 
family, as babooanrt, that is to say, for the maintenance of himself 
and his descendants in the male line, with the condition that on 

failure of male heirs in such lm» *>■•» -- -- '' 

-.~j. * .ic £■ am appears to nave been made before any of Gunes- 

war’s sons were born. *I'he grant was not by Sanad, but it is 
referred to in a Sanad, dated 7th Phalgun 1257 and granted by 
the Maharajah Rudra Singh in favour of his eldest son and 
successor Maharaja Maheshwar Singh. Guneswar enjoyed the 
property during his life time, and dealt with it in various w&ys, to 
which we shall hereafter refer. He had four sons to each of whom 
he appears to have made an allowance. Two predeceased him 
and at his death defendant No. i was the elder of the two, then 
surviving.. At the close of his life Guneswar was removed to 
Benares, where he was under the care of defendant No. x. He is 
said to have executed on 17th March 190; a will of which he 
appointed defendant No. 1 executor trustee. The effect of the will 
was to tie up the whole property, (subject to an annual allowance 
of Rs. 11,000 to each Sf his sons or their respective descendants) 
for an indefinite period after the testator’s death for the payment 
of the debts incurred by him during his life time. The will 
further provided for the maintenance and upkeep of the family 
idols, dedicating as debutter certain specified properties. Finally 
* See next page 
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by the will after the satisfaction of all the debts due to creditois 
and also the settlement of all disputes and suits relating to the 
estate, the residue of the estate was to be partitioned among the 
four branches of the family. The factum oT this will was dis¬ 
puted and defendant No. i's application for probate was contested 
The Couit of first instance refused probate, but that decision was 
reversed on appeal to this Court A furthei appeal to His 
Majesty in Council has been lodged, but for the purposes of the 
present case, the will must be regarded as having been execute*!, 
and ns beiflg the last will and testament of Rabu.Guneshwar Singh. 
The appellant in Ins written statement contended that the* will 
was valid and operative, that Babu (iuneshuar Singh was competent 
to execute such a will, and that a custom ol executing such wills 
pre\ailed in the Durbhanga family He further subnlitted that 
even if the said will was not \ahd, in view of the nature of the 
tenure held in the said Petgatia l’.idri and the incidents theieof 
the same was not liable to partition, and that neithei plaint111 
nor any of the defendants couM claim such partition 

Kleven issyc-s were hallied h\ (tie learned Subordinate ludge 
before whom the suit ongm.dl) came Thov are set out in the 
pidgment now under appeal The point for our determination 
may however be stated broadlv thus • -was the hahnonua grant in 
the hands of Babu (iuneslnv.u Singh ancestral or self-acquired 
piopeitv ' If the fmliter. Ins interest therein ceased at death and 

he could make no valid testamentary disposition with regard 1o 
it. II the lattei, he could disposryof it as he pleased. 

The appellant's counsel argued on the following lines • (i) 
there was no partition (he said) of the properties, the subject of 
die biihooanti grant, from the properties of'the parent Raj. the 
inability of a father to alienate arose from the interest of Ins sons 
acquired at birth .the property in paternal and ancestral estate 
acquired by. birth under Mitakshara I.aw was so connected with 
the right to partition, that it did not exist where there was no 
such right . therefore (he argued) there was no proprietary right 
in this estate on the part of the sons. (2) 1 hat the eldest son 
where the Mitakshara Law' prevails and there is a custom of 
primogeniture, does flot become a co-sharer with his father in 
the estate : therefore to exclude the general operation ol law as 
to an estate being alienable a custom that it is inalienable rtiust 
be proved. (3) The testator, if he could alienate by' gift might 
do it by grill. (4) The right to have a babooana allowance does not 
create a community of interest which would be a restraint on an 
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alienation. (5) To preven*alienation there must be a co-ownership 
in the son or sons. (6) The burden of proof is upon those who 
seek to restrain alienation and (7) where there is no right on 
the part of the sohs to partition, there is no right to the estate. 

The fallacy of this argument appears to me to lie in the 
assumption that the peculiar incidents attaching to the Raj 
itself must necessarily attach also to the property granted out of 
it as babooana. The attribute of impartibiljty and the custom 
of' succession by primogeniture, which undoubtedly obtain with 
regard to the Raj itself, have arisen for a particular purpose, 
namely, to keep the Raj intact fr am generation to generation in 
the direct male line. This custom is well rocognised, and has 
been accepted by the Courts. But for it, however, the family 
would be subject to the ordinary Mitakshara Law. Now the 
peculiar incidents of the tenure of the Raj itself do not, it is 
conceded, apply in their entirety to property granted to the 
younger members of the family who are styled Babus. The grant 
is one for maintenance and is irrevocable only so long as there are 
in existence direct male descendants of the grantee ; but on failure 
of them it reverts to the Raj It is not subject to the rule of primo¬ 
geniture ; but descends to all the male members of the grantee's 
line according to the ordinary rules of inheritance. The custom 
therefore which operates in the case of the Raj itself cannot be 
held to apply to a babooana grant without the requisite proof 
which is necessary in such cases. The burden of proof would lie 
upon the person seeking to establish the particular custom, and 
to take the case out of the ordinary category of Hindu family 
property, that is to s.iy, in this case upon the appellant. 

A considerable body of evidence has been adduced upon the 
point but we do not consider it necessary to examine it in minute 
detail. 

Much reliance was placed by the appellant’s counsel on the 
fact that Maharaj Kumar Nitlreswar Singh made a will. Babu 
Nitreswar Singh was a son of the Maharaja Rudra Singh and had 
obtained Pergana Nisankpur Khudha as his babooana grant. He 
left 2 infant sons and several daughters. He certainly on 31st 
July 1883, made a will whereof he appointed the late Maharaja 
Sir Rameswar Singh Executor and the Maharaja obtained probate 
of it.- The value of the circumstance as tending to establish a 
custom is however not great. By the will the testator desired 
that provision should be made for the marriages of his then 
unmarried daughters, and the guardianship of his sons, but 
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beyond that the property was left to his two sons. He did not 
therefore atempt to alter the ordinary course of inheritance. 1 

There was no contest or#occasion for dispute regarding that will 
and it may well have been accepted as an expression of the 

..... , . , Bhabesv 

testator’s wishes, vvhtch left matters very much as they would 

have been, had no such will been made. This solitary instance 

of a purely negative character cannot be regarded as proof of 

the custom to which appellant desires to establish. • 

Then* there was evidence of gifts by some of the Babus of 

small portions of land out of thijjr respective Parganas. • 

Babu Kirat Singh in 1818 appears to have made a.gift of 

41 bighas of land to Sri Harlata Ojham. Nearly 40 years later 

in i85^ he divided his property between his two sons in the 

propoi tions of 9 annas to 7 annas. There is nothing to show 

that the sons or either of them raised any objection to this 

course. It was probably a family arrangement. We then find 

some 8 alienations by Babu Guneshwar Singh himself of small *g J • 

plots of land in no case exceeding 50 bighas. The plaintiff ^ 

contended thaf these had been made with the express consent of _ , 

Babu Guneshwar Singh's sons. The finding of the learned District 

Judge on this point is not quite clear, but this much is certain 

that they raised no objection to any of these alienations. They were h 

made on particular occasions, and to particular persons, c. g. to the J ' 

family priests in connection with the Sradh ceremonies of the donor’s^. 

wife. They were such small alienations as the head of a family might* 5 . 

well make without question by his co-sharers. They cannot in^ . _ - 

our opinion be taken as proof of a customary power of alienationfc J 

which could be enforced against the will of other members ofl? 

the family. There is lastly a considerable body of oral testimony 

but it really does not carry the matter much further. The 

appellant who is the eldest member of the family did not himself 

venture into the witness box. We were told that this was because 

he had been disbelieved by the Court of first instance in the 

probate proceedings. That could *hardly be an excuse for his 

leclining to give evidence in a subsequent case, if his testimony 

:ould further his contention. It may therefore be assumed that 

t could not. There is upon the record his deposition in the 

ormer case,’in which he stated:—“Had the will not bfeen 

executed, so far as I know, I would have been the kurta of the 

amily, all my father’s properties are joint, . I have 

rot enquired whether the babooana interest is partible or not.” 

Phis is certainly an admission which in the absence of any 
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present explanation by the appellant must be taken against him. 
On the evidence as a whole I entirely agree with the learned 
Districtjudgethat.no family custom hgs been proved, which 
would authorise an alienation of this property by will.,. 

It was argued by appellant’s counsel that this cast was 
practically concluded by the decision of the Judicial Committee 
of the Privy Council, in the case of Ram Sartaj Kuan v. Ram 
DtorajKuari (i) ; but that case, as also the others cited and relied 
ipon by him, dealt with the tenure of the impartible, Raj itself. 
l'hey« did not touch the question of the character of babooaua 
iroperty, which as I have pointed out is subject to different 
:onsiderations. The other casess were Baboo Guncsh Dutt 
Singh v. Maharaja Mohcshur Singh (2), and Sri Ra/a Ran 
Venkata v. Court 0/ Wards (3). 

The case of Muddun Gopai Thakoor v Ram liuksh Pander 
(4), is an authority for the proposition that lauded properly 
acquired by a grand-tather and distributed among his sons does 
not by such gift became tfyeir self-acquired property so as to 
enable them to dispose of it to the prejudice of the grandsons 
So here the grant of the Pargana Padn to Babu Guneshwar 
Singh as habooana did not make it his self-acquired property. 
The question of the nature of babanana grants in the Durbhanga 
family has been before this Court recently 111 two cases, and those 
decisions are adverse to the appellant’s contentions Those cases 
are Rameswar Singh \. Jibcndcr Singh (5), and Ram Chandra 
Marxian v. Mndcshxcar Smg)t (6). The question in each case 
was.as to creditor's rights, the contention being that babooaua 
property was inalienable and so not a\ ailabie for the satisfaction 
of debts. In the latter case the learned Judges say ;—"The 
grant was made by the owner of the impartible Raj estate to 
enure for the benefit not only of Guneshwar Singh but of his 
direct male line. It was ancestral property in the hand of the 
Rajah and did not lose its character by the transfer." With that 
expression of opinion I entirely agree. It is said that an appeal 
is pending to His Majesty in Counsel against that decision, but 
that cannot affect the decision in the present case If, as I think, 
this' property 111 the hands of Guneshwar Singh was ancestral 
property, his sons acquired an interest 111 it at their birth. He 


(1) (1888) 16 1. A. 61 , I. L U. 10 All 272. 

(2) (1855) 6 M I. A 165. (4) (1863) 6 W, K. 71 

(3) (1898) L. R. 26 I A. 83 (5) (1905) 1. L. It 32 Calc. 683. 

(6) (1906) I. L, R, 33 Calc. 1158, 
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had no interest in it of which he could dispose by will, and the 
property is now subject to the ordinary incident of ancestral 
property namely partition between the present owners. The 
appellant's contentions are somewhat inconsistent, for he is 
contained to admit (having regard to the provisions of the will 
itself) that there must ultimately be a partition among the 
descendants of Babu Guneshwar Singh. I am ot opinion that 
learned District Judge's decision is correct and that plaintiff is 
entitled to an immediate partition as weH as to the other reliefs 
which he claims. 

The appeal is accordingly 8ismissed with costs. 
a. i. si. Appeal dismissed. 
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Uit'iie the Him ble Rabat 1'iiltan Rampini, Acting Chief Justice 
and Mr Justice Ryres. 

RAJA PROM ADA NATH ROY BAHADUR 

v 

KINOO.MOLI.AH, alius I* ALA MIA am. othi ks.* 

t ndm indue me—Jhe Indian Conti a cf Ait , Ann mlment Ait (\ l oj l SOU) 
Si’i . 2 — Presumption— Landhnd and tenant—Ifonunatunj the mil — 
Kabulii/at untauhj obtained onus—Fa n ufants—Suit to .set oxide hi/ one of 
the i ret ufantx — Fraud — Pteadini/s—Full pm ttcular*. 

Tlieie i" no broad oi gennal piesumption that a l.indloid, even an 
influential one, can so dominate the will ot his ten.nits as to induce 11 it; in to 
make uneoiisionable buiguin in his Invoni 

the onus of pioving that a kahulujat was unianly obtained lies on the 
pel son who alleges it. 


Civil. 

1908. 

June, 5, 0, 24. 


Wheie a kahulujat was executed bv ‘•eveial pci sous it can not be set aside 
as a whole, when all the executants did not question it. 


Per 11 ye ex J .—It is incumbent on a paity, be he plaintiff oi defendant, 
who seeks to avoid a contract on the giound of fraud oi undue influence, to give 
m his plcailmgb full paitieulars of the '*ircu in stances on w Inch he relies as the 
basis of his plea. It is not enough to boldly assert that, fiaud or the like 
vitiated the contract. 


(rani)a Surma Gupta v. 'Idak Ham Chowdhuri (1), refeired to. 


Appeals by the I^Iaintiff iu S. A. 2001 and by the Defendaut 
in S. A. 2125 . • 

• 

* Appeals fiom Appellate Decrees Nos 2001 and 2125 of 11106, against the 
decrees of K. N. Key Esq , District Judge of Jessore, dated the 30th July 1906, 
reversing that of Babu 8$. O. (tanguoly, Officiating .Subordinate Judge. 2nd Couit 
Jessore, dated the 1st February 1906. 

(1) (1888) 1 L K. 15 Calc. 53J (P. C.). 
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Suits for arrears of rent in S. A. 2001 and for a declaration 
that a kabnhjat is not binding on the plaintiff in S. A. 2125. 

The facts of the case and argument appear sufficiently from 
the judgments. 

Dr. Rash Behary Ghose and Babu Satish Chundcr Ghose 
for the Appellant. 

Babus Nil Madhtib Bose , Shib Chunder Polity Surendra 
Chrnder Sen and Anilendra Nath Roy Chowdhury for the Res¬ 
pondents. 

C. A. V. 

The judgments of the Court were as follows :— 

Rampini C. J. —These two appeals Nos. 2001 and 2125 of 1906 
are appeals against the decision of Mr. K. N. Roy, District Judge of 
Jessore, dated the 30th July 1906, in which he disposed of two 
appeals in two analogous suits. The first suit, to which appeal 
No. 2001 relates, was a suit brought by Raja Promada Nath Roy for 
arrears of rent due under a kabulyat, dated the 29th Kartic 1302, 
executed in his favour by the 6.defendants, who are the sons and 
widows of one Farajuddin Mollah deceased. The other appeal 
No. 2125 relates to a suit brought by Abdul Rashid, one of the 
minor sons of Farajuddin Mollah, through his next friend Basir 
Mollah for a declaration that the kabulyat of 1302 is not binding 
on him, that it was extorted by falseintimidation, force, fraud 
and, collusion, and that a decree obtained by the Raja Promada 
Nath Roy in 1901 in the Court of the MunsifT of Narail on the 
basis of this kabulyat is wholly void. To this suit, the minor 
plaintiff Abdul Rashid made the Raja Promada Nath Roy, as 
well as the widows and other sons of his father Farajuddin 
Mollah parties defendant. The Subordinate Judge decreed the 
rent suit and dismissed the suit relating to the kabulyat. The 
District Judge has reversed his decision in both cases. He has 
held that the kabulyat of 1302 was obtained by coercion and fraud. 
He has therefore set it aside, declared the rent decree of 1901 
void and has dismissed Raja Promada Nath Roy’s suit for rent. 

Raja Promada Nath Roy who was plaintiff in the suit for 
arrears of rent, and defendant No. 1 in the suit for the cancellation 
of the - Kabulyat and previous rent decree, now appeals. His 
grounds of appeal are (1) that the District Judge could not set 
aside the previous decree for rent: (2) that in any case he could 
not set it aside except in favour of the plaintiff Abdul Rashid : 
(3) that in the suit for the cancellation of the kabulyat , the 
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plaintiff should not have been allowed to set up inconsistent 
pleas of coercion and collusion, fraud and undue influence (4) 
that in deciding this suit the District Judge has misplaced the 
burden of proof: (5) \hat he has not considered the effect of 
the previdlis rent decree : (6) that the facts found are not suffi¬ 
cient to sustain the findings of fraud and undue influence : 

(7) that the District Judge has misconstrued the terms of the lease : 

(8) that he is wrong in finding that the mother of Abdul Rashid 
had no authority to execute the lease on.behalf of her minor 
sons ant? (9) that the whole kabulyat cannot be set aside at the 
instance of the plaintiff Abdul Rashid. 

A preliminary objection has been taken to the hearing of 
the apjreds Nos. 2001 and 2125 on the ground that the appeal 
No. 2001 is barred by limitation as against the respondents 
Nos. 1,4 and 6, and appeal No. 2125 is barred as against the respon¬ 
dents Nos. 2 to 7, as the appeals were filed on the 12th November 
1006, and these respondents were not added till the 8th July. I 
may deal with this preliminary objection at once. These res¬ 
pondents were;obviously not addeef owing to a mistake of the 
clerk of the appellants’ pleader Babu Satis Chunder Ghose. I 
would therefore over-rule the objection and admit the appeals 
against these respondents. 

I will first dispose of the appeal in the suit for the cancell¬ 
ation of the kabulyat or lease and the avoidance of the previous 
rent decree. The District Judge finds that under section 2 of 
Act II of 1899 the landlord Raja Promoda Nath Roy was in a 
position to dominate the will of the executants to the deed, who 
were his tenants, and hence that the burden of proving that" such 
a contract as was made by the kabulyat was not induced by 
undue influence lay on him. He then goes on to find that the 
terms of the Kabulyat are illegal and extortionate, that it was 
obtained by undue influence, and is therefore inoperative. He 
winds up by setting it aside not only in favour of the plaintiff, 
>ut in favour of all the other executants, who sought no relief 
rom it, and who did not appeal against the Subordinate Judge's 
lecree dismissing the suit for its cancellation. It would appear 
o me that in all these*findings the learned District Judge *is in 
rror. In the first place, he should not have set aside, the 
1 iabulyat in favour of the defendants who did not seek for relief 
gainst it and who did not appeal to him. In the second place, 
he terms.of the lease do not appear to me to be extortionate 
nd illegal. Farajuddiu, the father of the plaintiff and of the 
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other male executants of the lease had in 1295 executed in favour 
of the Land Mortgage Bank, the Raja's predecessor in title, a lease 
for 4 khadas 11 pakhis of land at a rental of Rs. 97-8, according 
to the judge, “Farajuddin died in 1297, andln 1298 the Land Mort¬ 
gage Bank brought a suit for rent against his heirs, the present 
plaintiff and the tenant defandants (rent suit No. 23 of 1801) 
in respect of 17 khadas and odd by accretion and claimed increased 
rent. The Civil Court Amin who was deputed to make a local 
investigation, found the area to be 17 khadas and the Court 
passed a decree at Rs. 121 and odd. The appeal against this 
decision was dismissed on the 22nd September 1894. The 
defendent No. 1 Raja Promada Nath Roy Bahadur, who purchased 
the right and interest of the Land Mortgage Bank then ob f ained 
the kabulyat in question from the heirs of Farajuddin in respect 
of 17 khadas and 3 pakhis of land at the annual rent of Rs 447 
with a hajut of Rs. 103.” 

Now, the Judge says the rent was pushed up from the 
original rent of Rs. 121 and odd pei year to Rs. "0. But this would 
seem not to he necessarily an enhancement, bu' was due to 
increased rent being payable for additional land added to the 
subject of the lease The 01 iginal rent was Rs 07-8 for 4 khadas 11 
pakhis, subject to a hajut of about Rs. 30 The I.and Mortgage 
Bank got a decree for Rs. 121, being unable to prove the increase 
in the area alleged by it. Then, the land was measured and 
found to be 17 khadas; so the rent was increased But 
there is nothing to show that the increased rent of Rs. 550, with a 
hajut of Rs. 103, was an excessive rent or in any way contravened the 
provisions of the rent law Then, the Judge has said “ While 
the first kabuhat conferred a permanent tenure with a right of 
transfer to Farajuddin, the Rajah's kabulyat confers on his heirs 
only a right of occupancy without a right cf transfer, strourfh, 
while in the first, full rate of Rs. 2 per pakhi was to he charged, 
when the land would be fit for all kinds of crop and Re. 1-10 was 
to be charged, when it is fit only for cultivation of some crop, 
in the Raja’s kabuhat these rates are to be charged whenever the 
land is measured. There are many other conditions inserted in 
the Raja's kabulyat , which are either illegal or extortionate It is 
not likely that if all these terms had been clearly explained to 
the executants, and a free will left to them that they would 
execute the kabulyat." But the first kabulyat did not make the 
tenure permanent or transferable. It only made it enjoyable 
from generation to generation i. e. heriditary. It could not make 
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it permanent, and therefore transferable for the rent was always 
enhanceable and the tenants subject to eviction. 

I am further of opmion that the onus of proof has been 
misplaced. It seems to me most unreasonable to say, as the 
Judge has said, that a landlord is in a position to dominate the 
will of the tenant. If this were so, then the onus .would always 
be on the landloid to show that every lease executed in his 
favour was not extorted by means of foice or undue inllueijce 
It may’ be doubted too, if theie were Sufficient grounds tot 
concluding that the widows ot Farajuddin wete in such a state ot 
fear, ignorance and helplessness at the time of the execution ot 
the lease as not to know what they were doing. But whether 
or notJhey were in such a state, this can only apply to the execu¬ 
tion of the lease by Abejunnissa on behalf of Abdul Rashid 
The other executants were either adults, or do not sue to set it 
aside. It is true that the finding of the Judge that the execution 
of the lease by Abdul Rashid’s mother is void owing to coercion is 
a finding of fact, with which we can not ordinal ily interfere in 
second appeal,#but I consider that this finding is vitiated by the 
misplacement of the burden of proof which in my opinion has 
been erroneously placed on the defendant the Raja Promada 
Nath Roy. On the whole, then 1 consider the lease to be binding 
on all the executants except Abdul Rashid, who alone sued to 
have it set aside. As regards the others, the contract appears.to 
me to be a joint and several one, binding the executants of it 
who are in occupation of the laifd. It would be unreasonable to 
allow the executants to escape from their liability to pay rent 
under the lease, while they continue to hold and enjoy the profits 
of the land. 

The lease must therefore I think be held to bind all but 
Abdul Rashid. As* for the finding of fact in the case of Abdul 
Rashid, as»the finding was wrongly arrived at, the case should I 
think go back to the lower appellate Court for a fresh finding on 
this issue, after placing the onus of .proof on the plaintiff. 

As to the authority of the mother of Abdul Rashid to 
execute the kahulyat for him, this need not be determined until it 
is decided whether the execution of the lease was obtained by 
coercion or fraud. But on this point, I would call the attention 
of the lower appellate Court to the cases of Watson Co., v. 
Sham Lai Milter (i), Mafazzal Hossain v. Basid Sheikh ( 2 ). In 
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(1) (1887) 6 L. R. 14 I. A. 178 ; I. L. R. 13 Calc 8 

(2) (1906) 4 C. L, J. 485. 
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Civil, the lease itself it is said that the lease is being executed for th( 

1908 . benefit of the executants. The District Judge is also in 

B»ja Froraula’Nath °P inion in error > n his views with regard to the previous decree o 
1901 for it is clear that this decree should not, as the Judge says 
fare the same fate as the kabulyat. There was no question c 
fraud or coercion set up or proved in the suit in which this decre 
was obtained.' No fraud was practised on the Court. Whate\e 
the decision of the Judge as to the validity of the kabulyat , s 
far as Abdul Rashid if concerned, this decree of J901 must stan 
good and cannot be declared void, even as against Abdul Rashii 
It is to be noted that the Subordinate Judge finds rent undt 
the kabulyat was previously paid by the defendants. He says 
“ It is in evidence that rent was paid by Faraj’s heirs in terms ( 
the kabulyat , Exhibit A, and the rent decrees (both original an 
appellate) have been admittedly satisfied. Plaintiff’s mothe 
step-mother (defendant No. 6) and step-brothers paid rent 
defendant No. 1 in accordance with Exhibit A for a number 1 
years and defendant No. 1 got rent down to the second quart 
of 1307 at the full Jama mentioned in Exhibit A. It is too la 
for plaintiff and his co-sharers to have the decrees cancelled." 

I now turn to the case of the rent suit to which appt 
No. 2001 relates. 

The grounds of appeal urged in this case are that as the defe 
dants Nos. j, 4 and 6 did not appeal to the District Judge agair 
the decree of the 1st Court, the decree of that Court should n 
have been reversed as against, them, and the contract beinj 
joint and several one, and as Abdul Rashid is the only executai 
who sues to set it aside, all but Abdul Rashid must be bound 
it. This would appear to be the case. As against Abdul Rash 
whether he is liable for the rent sued for, or not, depends 
whether he is bound by the kabulyat or not. and must abide t 
result of the finding for which that suit has been remanded. 

I would therefore decree both appeals against all responder 
> except Abdul Rashid with costs in proportion. As regards Ah 

Rashid, in the suit to which appeal No. 2125 relates the case 
remanded for determination of the question whether he is bot 
by t{je lease or not. Costs in proportion to follow the result. 

The rent suit, to which appeal No. 2001 relates is simih 
remanded so far as Abdul Rashid is concerned to be disposer 
in accordance with the determination of the question of Ab 
Rashid’s liability under the lease. Costs in proportion to at 
the result. 


Boy Bahadur 
v 

Kinoo Mollah. 
Ramplnl , G. J, 
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The history of this litigation is as follows : 

Ryves J. —Second appeal No. 2001 of 1906 arises out of a suit 
brought by Raja Promacla Nath Roy as zemindar against 6 persons 
of whom bne is Abdul Rashid Mollah, a minor, on the allegation 
that these defendants were his tenants of the land in suit under a 
kabulyat dated the 29th Kartic 1302 and, at the date of the suit, 
owed him Rs. 1800*11-3 ps This suit was numbered 1? of 1904. 

Second appeal No. 2125 arises out of a suit brought by 
Abdul Rfshid Mollah, the minor above-mentioned, through his 
guardian ad litem, against the Rajah, defendant No. i,*and 6 
other persons, his co-sharers, namely, his 3 brothers, his mother, 
his father’s second widow, and the widow of a deceased co-sharer 
as proforma defendants, in which he sought to set aside the 
kabulyat of the 29th Kartic 1302 and also to set aside a decree for 
arrears of rent which the Rajah, defendant No 1, had obtained 
on the footing of that kabulyat in suit No. 19 of 1901 and which 
had been confirmed by the appellate Court and had been duly 
executed. Tlys suit was numbered 339 of 1904. 

Both suits were filed in the Court of the Subordinate Judge 
of Jessore and were tried together. The Court of first instance 
decreed the suit No. 1? and dismissed the suit No. 339. All the 
defendants with the exception of defendants Nos. 1, 4 and 6 in 
suit No. 15 appealed to the District Judge, but, in suit No. 339, 
Abdul Rashid Mollah alone appealed. Both appeals were decided 
by one judgment and both were, decreed. From these decrees, 
two appeals have been preferred to this Court in both of which 
the Rajah is the appellant * 

The facts are as follows .—-Terajuddin Mollah held a lease of 
some 4 khadas of chtir land from the Land Mortgage Bank on a 
kabulyat executed Jay him in Assar 1295- He died in 1297 and 
was succeeded by the respondents as his heirs. The Laud Mort¬ 
gage Bank, in 1298, i.c., 1891, brought a suit against these heirs 
of Ferajuddin for rent in respect of^ 17 khadas odd, added, it was 
alleged, by accretion and claimed increased rent but, being unable 
to prove the increase in the area, as alleged, obtained a decree 
for Rs. 121. The BSnk appealed. Pending the appeal^ the 
Rajah acquired the Bank’s right and title in the property and 
was substituted in the appeal as an appellant. The appeal was 
dismissed. Subsequently, the lands in the occupation of the res¬ 
pondents >vere measured and found to be 17 khadas odd, on the 
basis that this was the correct area, the kabulyat in 1302, was 
executed by the two adult sons of Farajuddin, his widows on 
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1908. . of whom Abdul Rashid Mollah was one. It appears that the res- 

Baja Promada Nath P on dents for some years paid rent to the Rajah according to the 

Boy Bahadur kabulyat as stated above. The Rajah had also successfully sued 

KlnooMollah. f° r rent ' n terms of the kabulyat and had executed his decree 

— against all the respondents. 

if v J » 

—To the hearing of these appeals, a preliminary objection 
was raised on the ground that appeal No. 2001 is barred by 
limitation as against the respondents Nos. 1,4 and 6 atfd appeal 
No. 2*125 is similarly barred against respondents Nos. 2 to 7 
inasmuch as their names were not brought on the record of the 
' appeals which were filed on the 12th November 1906 until the 
8th of July 1907. We, however, are satisfied by the affidavits filed 
on behalf of the appellant that the omission to enter the names 
of these respondents was due to a clerical error or a mistake of 
the clerk of the learned pleader for the appellant, and was not 
intentional. We, therefore, overruled the objection and allowed 
the appeals to be heard against 1 all the respondents. 

It will be convenient to deal, first, with appeal No. 2125. 
The plaintiff in the suit to which this appeal relates stated in his 
plaint that the Rajah (defendant No, 1, appellant) by his 
11 mofussil agents began to cause loss to the plaintiff and his 
mother in various ways and then having brought this plaintiff’s 
mother and other co-sharers to their side by means of false inti¬ 
midation (sic), force, fraud and improper inducements and having 
colluded and joined with the defendants Nos. 2, 3, 3 and 6 got 
them to execute a kabulyat on the 20th of Kartic 1302 in favour 
of defendant No. 1.” In my opinion, the plaint in this form should 
not have been received by the Court of first instance. Not only 
are some of these allegations inconsistent with each other but 
no particulars are set forth on which any of these allegations 
which are really inferences of law could be based. It has repeatedly 
been held that it is incumbent on a party, be he plaintiff 
or defendant, who seeks to avoid a contract on the ground of 
fraud or undue influence, to give in his pleadings full particulars 
of the circumstances on which he relies 5 s the basis of his plea. 
It is not enough to boldly assert that fraud or the like vitiated 
the contract. If authority is required for this proposition, see 
Ganga Narain Gupta v. Tilak Ram Chowdhnry (1). The plea¬ 
dings in this case were most unfair. The defendant No. 1 had 
no knowledge of the case he had to meet All he could do 
( 1 ) ( 1838 ) I. L. R. 15 Calc. 533 . 
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under the circumstances was to deny, as boldly, the truth of 
the plaintiff's allegations. The Court, however, on these plea¬ 
dings, fixed the issue* “whether the kabnhat was taken by 
coercion atid misrepresentation by the officers of defendant 
No * ? ’’ Strictly speaking, that was not the proper form in 
which to frame the issue. The Court should hate ascertained 
the circumstances alleged by the plaintiff on which he relied 
showing coercion and misrepresentation and.then found whet Her 
those cirdhmstances.had been proved and, if proved, whether in 
law they amounted to coercion# and misrepresentation such as 
would justify the setting aside of the contract. The Court of 
first instance, however, took the evidence tendered by the parties 
and, although it laid the anus (as I think wrongly! of proving 
that the kabulyat was not obtained by coercion or misrepresent¬ 
ation on the defendant No. I, it held that he had discharged it 
and dismissed the suit. On appeal, the lower Court seems 
to have approached the question in this way. The learned 
Judge says the defendant No. i is an influential landlord [though 
apparently an absentee landlord as he lives in the District of 
Kajshahye] and the plaintiff is a tenant, therefore the defendant 
was in a position to dominate the will of the tenants and he 
lays down the law as follows • Under section 2 of Act VI of 
1 Hop, the defendant No. ’being the landlord and the plaintiff 
and the other defendants being his tenants, he was in a position 
to dominate the will of the oljiers and the burden of proving 
that such a contract as was made by the kabulyat was not induced 
by undue influence lay on him Here, I think, he has 450110 
much too far. There cannot be any such broad or general 
presumption that a landlord, even an influential one, can so 
dominate the will, of his tenants as to induce them to make 
unconscionable bargain 111 his favour.” The learned Judge has, 
in arriving at the conclusion that the contract of lease evidenced 
by the kabulyat was unfair, relied mainly on the terms of the kabu- 
hat itself. First he says that the rent has been greatly enhanced. He 
says “ the rent was pushed up from the original rent of Rs. 121 
odd per year to Rs. *50.” The learned Judge, however, has 
omitted to uptice the fact mentioned in the opening of this judg¬ 
ment that the original lease covered an area of only some 4 kffadas 
at a rental of Rs. 97-8, and the reason why the Land Mortgage 
Bank obtained a decree for Rs. 121 was because they failed to 
prove in their suit that the area held by the respondents had 
been increased by accretion. When the land was measured at the 
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lime of the execution of this kabulyat , it was found to be over 
17 khadas in area. Consequently it does not follow that the 
increased rent Of Rs. 550 was an unfair Enhancement, seeing that 
the area of the land had been increased four-fold. 

The next circumstance on which the learned Judge relies as 
showing unfairness is expressed in the following words : “ while 
the first kabulyat conferred a permanent tenure with a right of 
transfer to Farajuddin, the Rajah’s kabulyat confers on his heirs 
only a right of occupancy without a righ%pf transfer!” In my 
opinion, the learned Judge has misconstrued the first kabulyat, 
as pointed out by the learned Chief Justice. It did not make 
the tenure permanent or transferable. It only made it enjoyable 
from generation to generation, that is, hereditary. It did not 
and could not make it permanent and therefore transferable, for 
the rent was always enhanceable and the tenants were subject to 
eviction. As I have said above, the learned Judge, in coming to 
the finding of fact that the kabulyat had been obtained by the 
Rajah unfair ly’, has relied mainly on the inferences he has drawn 
from the terms of the two kabulyat!,. It is open to us to construe 
those documents ourselves to see whether they could bear the 
interpretations put on them by the learned Judge. As pointed 
out before I do not think they do. When, then, the main 
foundation of this finding proves on examination to be non¬ 
existent, it seems to me the finding itself cannot stand. If it 
goes, there does not seem to -be anything else on the record to 
show that the bargain was so ‘ unconscionable ’ as to raise the 
presumption that the landlord has abused his position as landlord 
to dominate the tenants to his own unfair advantage so as to 
place the burden of proving the fairness of the contract on him. 
Whether there is any other evidence, apart from the terms of the 
kabulyat , upon which such a conclusion is tenable,At is for the 
District Judge to say. If there is not, then the onus of proving 
his case affirmatively lies on the plaintiff. I think, therefore, that 
the case must be remanded to the District Judge for a finding 
whether or not the kabulyat was unfairly obtained, the onus of 
proving which lies on the plaintiff. Tnese observations cover 
the main contentions of the learned pleader for the appellant. 

The next finding attacked is couched in the following words : 

“ The widows were not certificated guardians of the minors as 
stated in the kabulyat and had no authority to execute g kabulyat 
in favour of the minors and change the character of the tenure.” 
Now, Abdul Rashid Mollah alone brought the suit to set aside the 
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kabulyat as against him and, in my opinion, the lower Court 
should have limited the issue to the question whether the matter 
of Abdul Rashid Mollah had autlioiity to execute the kabulyat on 
behalf of Abdul Rashid»Mollah and should not have included the 
case of the other defendants who had not set up any such case 
for themselves. I think, therefore, that this issue namely, 
whether Abejunnissa had authority to execute the kabulyat on 
behalf of the plaintiff must be lenutted to the lower Court foi 
decision and, in this connection, I would call the attention of the 
lower Cofirt to th^cases of Robert Watson Co, v. Sham Lai 
Mittcr(i), and Mafazzal Has50411 v. BastW S/inkh (2). 

1 he next point taken in this appeal is that the lower 
appellate Court should not have set aside the kabulyat and the 
decree as against all the respondents, hour of tho executants 
were adults of whom two weie the widows of F.irajuddm. They 
have not attacked the kabulyat. In fact, as mentioned above, 
they have acquiesced in it and paid rent according to its terms. It 
does not follow, even if the kabulyat is held not to bind Abdul 
Rashid Mollah^ that it does not bind the other executants who 
have been in occupation and enjoyment of the land. The 
transaction is either a joint one, as I prefer to think, or a joint 
and several one, as argued on behalf of the appellant. If 
the latter, the respondents other than Abdul Rashid Mollah 
are responsible for the* full rent as tenants If it is a 
joint tenancy and it is found that Abdul Rashid Mollah- is 
entitled to repudiate it as agqjnst himself, the result would 
seem to be that the remaining respondents are jointly liable 
for their proportionate shares of the rent as tenants and, for 
the portion vacated by Abdul Rashid Mollah, they are respon¬ 
sible to the Rajah for his share of the rent as his agents 
or quasi trustees, jo long as they are in occupation and enjoy¬ 
ment of thg whole of the land covered by the kabulyat. As 
against all the other respondents who, it may be remarked, did 
not appeal to the lower appellate Court from the decree of the 
Subordinate Judge which dismissed Abdul Rashid Mollah’s suit, 
this appeal must, therefore, succeed and the Rajah will be entitled 
to proportionate costs fcf this appeal from them. 

It is neit urged that the lower appellate Court was wroTig in 
setting aside the rent decree as a whole, not only against Abdul 
Rashid Mollah but also against all the other respondents. For the 

(1) (18V) H I. A. 178 ; I. L. R. 15 Calc. 8. 

{*) (190ft) 4 0 L. J. 485 ; I. U B. 34 Calc. 3G. 
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reasons just given, it is clear that the lower Court should not 
have set aside that decree as against the other respondents and, 
further, I do not think it should have set aside the decree even 
against Abdul Rashid Mollah. In the plaint, it is alleged that the 
decree in question was obtained on “ insufficient grounds ”. It 
is then said : “ In this case the plaintiff’s mother was appointed 

guardian on behalf of the plaintiff, but being an illiterate purdah- 
nashin woman with no knowledge of business, matters she could 
no'c properly look after the case in the first Court. Afterwards, 
although against the decision of the said suit an appeal’’was pre¬ 
ferred in the Judge's Court of this place, but the appellants were 
obliged, to withdraw that appeal and not to carry on the same by 
reason of inducements and false hopes held out by the defendant 
No. i and his agents.’’ It is quite clear that that case was fully 
litigated in the rent Court in which two of the defendants were 
the adult sons of Farajuddin and who were jointly interested 
with Abdul Rashid Mollah in resisting the claim. The appeal 
was withdrawn and there is no evidence on the record to subs¬ 
tantiate the allegations of the plaintiff Abdul Rashid Mollah. 
There was no fraud practised on the Court. If that decree was 
wrong, it should have been appealed against. It has been exe¬ 
cuted and it is too late now to set it aside even as against Abdul 
Rashid Mollah 

To turn now to the rent suit appeal No. 2001. In that suit, 
all the six respondents were made defendants but only two per¬ 
sons filed written statements, patnely, Abejunnissa and Kinoo 
Mollah, Abejunnissa pleaded that she was an illiterate purdah 
nashin woman and did not understand the kabulyat which she 
had executed. Kinoo Mollah pleaded that his mother Tarfunnessa 
Bibee had no power to execute the kabulyat on his behalf ; that 
advantage was taken of her being an illiterate and purdahnasin 
woman ; that she was misled ; and finally that he- does not 
believe that she in fact executed the kabulyat at all. 

The first Court found all the issues against the defendants 
and decreed the suit against all. At these the defendants Nos. 1, 
4 and 6 did not appeal against that decree. I do not think, there¬ 
fore, that as against them the learned Judge could set aside the 
decree. As regards the others, and it must be remembered that 
they have acquiesced in the kabulyat for a large number of years 
and in a former suit brought against them for rent, there was no 
objection of the kind, now set up by them, for the first time. 
As Abdul Rashid Mollah alone has sued for the cancellation of the 
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kabnlyat , I do not think even if he succeeds in establishing that, 
as against him, the kabulyat is void, that that finding can benefit 
the other executants of it. Whether Abdul Rasid Mollah is 
liable for rent under tfie decree must depend on the findings of 
the issues which we have remitted to the lower Court. As 
against the others, for more detailed reasons given in the earlier 
part of this judgment, I think the appeal should be decreed. 

The result is that both appeals are decreed as against ail 
the respondents other than Abdul Rasid Mollah with propor¬ 
tionate costs. As regards Abdul Rasid Mollah, both cases are 
remanded to the lower Court for« finding whether he is bhund 
by the lease or not. Costs in proportion to follow the result. 

'■ T - M . Appeals, allowed ; cases temanded. 

Before Mr. fustue Ainokct fee and Mr Justue Caspent. 

TAI.EWAR SING and othhks 
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BHAGWAN DASS and othhhn.* 
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filed—Second appeal—Krroneouu cmetre of diicretion _ Cm! Prtc dun- 

Cod c, See. 584. 

It is not obligatory on the plaintiffs, unless they me called upon to do so, 

to produce documents which are not such as ought to lave been piodu.I in 

ourt, whcu the plaint was presetted. 

Mahbub Ifmteui v. Potato Kumar, (1) and dour I force v. Prim /finer (2) 
referred to. • 

It is for the Court of first instance ti*decide whether the documents which 
night to have been mentioned m the original list, or ought to have been pro- 
iuced earlier, were not so piixlneed for good and sufficient reasons 

Section 138 of the Code of Civil Procedure was enacted to prevent fraud 
>y the late production of suspicious documents, and not to shut out foinial 
■vidence beyond suspicion such as certified copies of public documents or iccotds 
>f judicial proceedings. • 

Syrd Ikrgm Ho**etn v. Pam f.iic/nm (3) and Pauchhod l/irab/iai v The 
Secretary of State (4) referred to. 

" hen a subordinate Court has refused in the erroneous exercise of its discre¬ 
tion to receive documentary evidence whiclf ought to have been accepted, the 
High Court has power to interfere under section 584 of the Civil Procedure Code. 

Moni Lai v. Khiroda (5), fieri Dan v Ptrjada (6j anil Mi nah*hI y. Vein (7) 
allowed. • 

4 h '\PP ea \ f r< J m Appellate Decree No. 548 of 1906, against the decision of 
IQ p' u Annada Charan Bagchi, Subordinate Judge, Gaya, dated the 18th December 
aus confirming that of Babu D. C. Majoomdar, Mtinsifl, Gaya, dated the 
'Hth May 1905. 

JJ868) 1 B. L. R. 120. (4) f 1896) I. L. B. 22 Bom. 173. 

*1878) 21 W. K. 42 (5) (1893) I. L R. 20 Calc. 740 

(3) (1874) 23 W. B. 29. (6) (1884) I. L. R 8 Bom. 377. 

47) (1885) I, L. R. 8 Mad. 378. 
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Appeal by the Plaintiffs. 

Suit to recover possession. 

The facts and arguments appear sufficiently from the judg¬ 
ment of the Court. 

Babus Mahencira Nath Roy and Kulwant Sahay for the 
Appellants. 

Baku Joy Gopal Ghosha for the Respondents. 

C. A. \. 

' The judgment of, the Court was delivered by 

Mookerjee J. —The subject matter of the litigation out of 
which this appeal arises, is an estate which was sold for arrears 
of Cesses, under the Public Demands Recovery Act, on the 
30th September 1891. The plaintiffs allege that the effect of 
the sale has' not been to affect their interest in the property, and 
that consequently they are entitled to recover possession from 
the auction purchaser. The purchaser resisted the claim mainly 
on the ground that the plaintiffs had no interest whatsoever in 
the property. The substantial question in controversy between 
the parties therefore was whether the estate was the property 
of the judgment-debtor Sangamlal alone or whether it was the 
property of a joint family of which the judgment-debtor as well 
as the plaintiffs were members. The Courts below have dismissed 
the suit on the ground that the plaintiffs have failed to prove 
that they formed members of a joint family with the judgment- 
debtor at the time when the properties were acquired. 

The plaintiffs have appealed to this Court and it has been 
contended by their learned vakil that the decision of the Courts 
below is vitiated by reason of improper exclusion of important 
documentary evidence tendered on their behalf in the Court of 
first instance. The suit was commenced on the 16th September 
1904 and to the plaint was attached a list of documents which 
the plaintiffs stated would be produced later on. The first hearing 
of the case took place on the 8th December 1904, on which date 
the issues were settled and the 24th January was fixed for 
hearing. It was stated before this Court on behalf of both the 
parties when this appeal was argued, that on that date the 
plaintiffs were not called upon by the Court to produce their 
documentary evidence. On the 22nd DecembeV following, 
documentary evidence was filed on behalf of the defendants. 
On the 6th January 1905 the plaintiffs put in a petition and 
filed along with it their documentary evidence ; this petition 
explained the reasons for the delay. The order of the Court 
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upon the petition was that it should be filed. The case was 
taken up for disposal on the 19th April 1905. The hearing 
proceeded and on th# 27th April the plaintiffs asked for 
permission* to use the docyments, most of which had been 
mentioned in the list annexed to the plaint and all of which had 
been filed in Court along with the petition of the*6th January 
190;. The pleader; for the defendants however took objection 
to the reception of the documents on the ground that they h%d 
not been ffled in time and that they should be excluded under 
section 139 of the Civil Procedure Code. The Court erf first 
instance gave effect to this objection. Evidence was then taken 
and th^ case disposed of on the merits. It was found, first, that 
upon the evidence on the record as it stood the plaintiffs had 
not been able to establish that the disputed property had been 
acquired at a time when they formed members of a joint family 
with Sangram Lai ; secondly , that they had failed to prove that 
they had any share in the estate in controversy, and thirdly , that 
they had faile^ to prove their possession within twelve years 
of the suit. In this view of the matter, the suit was dismissed. 
The plaintiffs then appealed to the Subordinate Judge and 
urged their objection that their documentary evidence ought not 
to have been excluded. The Subordinate Judge overruled this 
contention and upon the ’evidence on the record affirmed the 
conclusion of the Court of first instance that the plaintiffs had 
failed to prove their title and po^ession. 

The plaintiffs have now appealed to this Court and on their 
behalf it has been argued that their documentary evidence has 
been improperly excluded. In our opinion this contention is 
well-founded and ought to prevail. The documents which have 
been excluded may j^e divided into two classes. There are some 
which were^mentioned in the list annexed to the plaint and there 
ire others which were produced for the first time in Court on 
the 6th January 190;. As regards the first class of documents 
it is clear that there is no good gro'und for their exclusion. The 
learned vakil for the appellants invited our attention to the 
provisions of sections and 63 of the Code. Section 39 provides 
that “ if a pjaintiff sues upon a document in his possession or 
power he shall produce it in Court when the plaint is presented, 
md shall at the same time deliver the document or a copy thereof 
-O be fil$d with the plaint. But if he relies on any other 
documents (whether in his possession or power or not) as 
ividence in support of his claim, he shall enter such documents 
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in a list to be added or annexed to the plaint." Section 63 then 
lays down that “ a document which ought to be produced in Court 
by the plaintiff when the plaint is presented, or to be entered in 
the list to be added or annexed to the plaint, and which is not 
produced or entered accordingly, shall not without the leave of 
the Court, be 1 received in evidence on his behalf at the hearing 
of the suit.” In the case before us the documents were not 
such as ought to have been produced in Court when the plaint 
was presented. It was therefore only necessary for thfc plaintiffs 
to enter them in the list which they annexed to the plaint. This 
was done. At the first hearing therefore when the issues were 
framed it was not obligatory on the plaintiffs t6 produce them 
unless they were called upon to do so. This is clear from the 
decision of this Court in the case of Mahbub Hnssetn v. Patasu 
Ktimari (1), and Go nr Hurcc Chowdhry v. Pran Hurce Laha (2). 
So far therefore as the documents mentioned in the list annexed 
to the plaint are concerned there is no case for their exclusion. 
It is now stated, however, ,011 behalf of the respondent, that 
when the issues were drawn up, a note was added at the foot 
thereof that the parties should produce their documents. If this 
was communicated to the plaintiffs it would be their duty to 
file the documents mentioned in the list annexed to the plaint. 
Failure to do so would not, however, necessarily lead to their 
exclusion, as will presently be shown. 

As regards the other documents which were produced in 
Court for the first time on the 6th January 1905 and which had not 
been mentioned in the list annexed to the plaint the Court of 
first instance clearly had a discretion, whether to receive or to 
reject them. Now under section 139, Civil Procedure Code, no 
documentary evidence in the possession or power of any party 
which should have been, but has not been, produced in accor¬ 
dance with the requirements of section 138 shall be received at 
any subsequent stage of the proceeding unless good cause be 
shown to the satisfaction of the Court for the non-production 
thereof. No doubt the plaintiffs have brought themselves within 
the scope of this section, and it was for the Court of first instance 
to decide whether the documents which ought to have been 
mentioned in the original list, or ought to have been produced 
earlier, were not so produced for good and sufficient reasons. 
At the same time we must remember the object which the 
Legislature had in view in enacting section 139, Civil Procedure 
(I) (1868) 1 B. L. R. 120, (2) (1878) 21 W. R, 42, 
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Code. It was pointed out by this Court in the case of Syed 
Ikram Hossain v. Rant Lochan Dutt (i), and by the learned 
Judges of the Bomba} High Court in the case of Ranch hod 
Hirahhai *V. 7 he Secretary % of State (2), that section 138 of the 
Code was enacted to prevent fraud by the late production of 
suspicious documents, and not to shut out formal evidence beyond 
suspicion such as citified copies of public documents or records of 
Judicial proceedings. Now on an examination of the documents 
which th? plaintiffs seek to produce at a late stage of this case, 
it turns out that by far the majarity of them are copies of public 
documents. They are in most instances copies of Judicial 
proceedings as to the genuineness of which there could not be any 
possible controversy. There is only one document which does 
not fall within this description. It is a kahulyat executed on the 
26th January 1899 by Bharosi Singh in favour of Sangam Lai. 
We have not been informed whether this document was register¬ 
ed. If it was a registered document it could not be suggested 
that there wa # s any prejudice to the defendant by reason of delay 
in its production ; it could not be said that the plaintiffs wanted 
time to manufacture it. Under these circumstances we must 
hold that the documents which were not mentioned in the list of 
t>th January 1905 should also be received in evidence except this 
kabulvat which may be received in evidence if it is a registered 
document, otherwise it will be excluded. 

The learned vakil for the r^pondents strenuously contended 
that even in the view that these documents have been improperly 
excluded, there is no cause for a remand, because upon the facts 
found by both the Courts below, the claim of the plaintiffs is 
obviously barred by limitation We are unable to accede to this 
contention. The documents which have been excluded relate 
not only Jo the question of title but also to the question of 
possession, and it is conceivable that if these documents had been 
received and acted upon, the conclusion of the Courts below upon 
the question of limitation might have been in favour of the 
plaintiffs. We must, therefore, hold that the plaintiffs are 
entitled to have their case tried out after these documents have 
been received in evidence. There can be no possible question 
1 that when a subordinate Court has refused in the errdheous 
excercise of its discretion to receive documentary evidence which 
ought tp have been accepted, the High Court has ample power 
to interfere under section 584, Civil Procedure Code ; see Moni 
U) (1874) 23 W. B. 29 (2) (1896) I. L. B. 22 Bom. 173. 
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Lai Bandyapadhya v. Khiroda Dasi (i), Devi Das Jagjivan v. 
Pirjada Begum (2) and Minakshi v. Vein (3). 

The result, therefore, is that this appeal must be allowed, the 
decrees of the Courts below discharged and the case remanded 
to the Court of first instance in order that the evidence which 
has been excluded may be received as directed above. The 
plaintiffs will be at liberty to prove such of these documents as 
are required by law ■ to be proved and the defendants will be at 
liberty to adduce rebutting evidence. 

Tfie costs of this appeal will a‘6ide the result. 

A. T. M.- Appeal allowed; case remanded. 

(1) (1893) I. L. U 20 Calc. 740 (2) (1884) 1. L. R. 8 Bom 3~7. 

(3) (1885) I. L. E. 8 Mad. 373 
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January, 31, 


Before Mr. Justice Gcidt and Mr. Justice Chitty. 

RAJKUMAR SINGH and others 

y V - 

SHEO NARAIN SHA.* 

Costa—Mortgage decree—Decree for costs, if pa 1 1 of—Other propei ties—Transfer 
of Propei ty Act (IV of 1SS2), Sec. 90. 

A decree for costs is a part of the moitgage decree and 111 execution of 
such decree, the mortgaged properties must first be sold and only if such salt 
does not satisfy the whole decree, can the other properties of the mortgagor lit 
proceeded with in the manner laid down 111 sect ion 90 of the Transfer ol 
Property Act 

Moghul Fatima v halt a Prasad (1) followed. 

It i t ness u e v. Jusoda (2) and Damodar v, Budh Kuar (3) distinguished. 

Appeal by the judgment-debtors. 

Suit upon a mortgage. 

The material facts and arguments appear from the judgment 

Babtt Dwarka Nath Mittcr for the Appellants. 

Bahu Harcndra Krishna Mukhcrji for the Respondent. 

The following judgment was delivered : 

The only question we have to decide is whether a decree 
holder in executing a mortgage decree, car for the purpose c 
recovering the costs awarded by the decree, put up to sal 
properties other than the mortgaged property. The Subord 
nate Judge has held that he can and in support of his view hi 

•Appeal from Order No 630 of 1900 against the order of Babu Sara< 
Prasad Bose, Subordinate Judge, Saran, dated the 18th August 1906. 

(1) (1893; I. L R. 20 All. 523 (2; (1886) I. L. R. 14 Calc 185. 

(3) (1888) I. L. K. 10 All. 179. 
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referred to two cases [Rulnessur Sei'/i v. Jusoda (i) and Damodar 
Das v. Budh Kuar (2).] These however were not cases where 
the decrees had been for sale of the mortgaged properties. 
They were decrees passed for foreclosure where the mort¬ 
gage had 'been by way <jf conditional sale. The present 
case is similar to one dicided by the Allahabad High Court 
reported in Maqbit! Fatima v. Lalta Prasad fc), whete it 
was held that the .costs were really part of the amount for 
which the mortgaged property had been ^ordered to be sold. 
We are Clearly of opinion that the decree for costs is a part of 
the mortgage decree and that the decree-holder must proceed 
in the first instance against the property mortgaged. It-is only 
in the event of the mortgaged property being found insufficient 
to satisfy the mortgage decree that a decree-holder can proceed 
against the other properties, in the manner provided by section 
90 of the Transfer of property Act. 

In this view of the case we allow the appeal, and set aside 
the order of the Subordinate Judge allowing the decree-holder 
to proceed against properties othtr than the mortgaged proper¬ 
ties. c 

The appellants are entitled to their costs from the respon¬ 
dents, the hearing fees being assessed at three gold inohurs. 
n k. h . Appeal allowed 


(1) (1886) I. \. U. 14 Calc. 185. 


(2) (1888) I I, It 10 All. 170 


(3) (1808) I. L. It. 20 All 523 
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Before Mr. fust ice Mitra and Air fustice Bel/, 

DURGA PRASAD O J 

V. 

MADHO PRASAD and othi-ks.* 

1-'* pendens—Transfer of Property Act (IV of 1882), See 52—Mortgage tint — 
Interest in numerable property — Contenttou* unit, 

A suit on a mortgage is a suit with respect to an interest in immovable 
property, and a suit for sale on a mortgage praying relief against the mortgagors 
and others is from the beginning a contentious suit within the meaning of 
section 52 of the Transfer of Property Act. • 

Faiyaz Husain Khan v. Prog Kara in (1) referred to • 

I * Appeal from Original Decree No. 183 of 1907. against the decree of Babu 
Umes Thunder Sen, Additional Subordinate Judge of Mozufferpur, dated the 
17th December 1906. 

(1) (1907) 5 C. L. J. 563 ; I. L. R. 29 All 339; L. R. 34 I. A. 102. 
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Civil. Appeal by Defendant No. 10 . 

1908 . Suit on mortgages. 

DurgTpraaad The facts of the case and argument appear sufficiently from 

Modho*iWd the judgment. 

■— Babu Provas Chunder Mitter for the Appellant. 

Baku Dwarka ■Nath Mitter for the Respondents. 

• i** The judgment of the Court was delivered ( by 

Mitra J. —This is an appeal in a suit on three mortgages. 
One of the defendants in the suit was No. 10 who is the appellant 
before us. He was made a defendant because it was alleged by 
the plaintiff that he had purchased two of the mortgaged 
properties, namely, Katsikri and Matiwari. The lower Coqrt, on 
, the contentions raised before it, came to the conclusion that 
defendant No. 10, had a prior mortgage with respect to these two 
villages, but that the equity of redemption which was in the 
mortgagors was not lost by the sale on the mortgage which took 
place in execution of the mortgage decree obtained by Chhedi 
Ram and the defendant No. 10. 

Chhedi Ram and defendant No. io had instituted a suit 
(No. 237 of 1904) against their mortgagors and other persons who 
had acquired interest in the mortgaged properties either as 
puisne encumbrancers or as purchasers of equity of redemption. 
The suit was contested by some of the defendants but the 
defendant No. 8 Bhagwan Das who was a puisne mortgagee did 
not contest it. During the pendency of the suit, the present 
plaintiff obtained an interest in the properties from Bhagwan 
Das. " He was the assignee of the puisne incumbrancer in favour 
of Bhagwan Das. On the 27th February 1905, a decree was 
made by the Court in the suit of Chhedi Ram and defendant 
No. 10 for sale of the mortgaged properties. Some of the 
defendants entered into a compromise with the plaintiffs. But it 
• appears from the proceedings in the suit that the mortgage was 

duly proved and, so far as defendant No. 8 was concerned, the 
decree, though ex parte , was decree made on evidence duly 
recorded by the Court. In execution of this decree the two 
villages Katsikri and Matiwari were sold on the 9th November 
1905 and were purchased by the decree holder Durga Prasad in 
whom the right of Chhedi Ram, the other decree holder, had also 
vested. The sale was subsequently confirmed and Durga Prasad 
purchased the property free from the mortgage lien in favour of 
Bhagwan Das. 



Vol. VIII.] 


HIGH COURT. 


155 




The lower Court was of opinion that the plaintiff was not a 
transferee of immovable property within the meaning of 
section 52 of the Transfer of Property Act and his interest was 
not affected by the result of the suit of Chhedi Ram and Durga 
Prosdd, and so the doctrine of lispendens did not apply. It 
accordingly held that the plaintiff could still sell “the equity of 
redemption, subject^to the mortgage in favour of the appellant.'* 
This view, in our opinion, cannot be supported either on 
principle »r on the authorities. A mortgage suit with respect to 
immovable property is undoubtedly one covered by section 52 
of the Transfer of Property Act. A simple mortgage is a 
transfer of an interest in immovable property and section 52 
refers to any right to immovable property and prdhibits the 
alienation of immovable property during the pendency of a 
suit respecting it or an}’ other dealing with such pioperty. It 
would be going against all piinciples and authorities to hold that 
a suit on a mortgage is not a suit with lespect to an inteiest in 
immovable property. • 

Our attention has been drawn to the decision of this Court 
in Upendra Chunder Singh v. Mnhn Lull Mat lean (1) as laying 
down a contrary principle. In that case, however, the question 
raised before us was not directly in issue. The learned Judges 
who decided that case did nbt hold that in no case of a mortgage 
suit would the property in controversy be affected by tHe 
provisions of section 52 of the Transfer of Property Act. The 
learned Judges placed more reliance on the word “contentious” 
than on the words “ right to immovable property” 111 section*52. 
If however, there was any doubt as regards the application of 
section 52 of the Transfer of Property Act it is dispelled by the 
recent decision of the Judicial Committee 111 Faiyaz Hossam 
Khan \. Munshi Prag Naratn (2). We cannot, therefore, 
accept the view taken by the lower Court. 

The learned vakil for the plaintiff respondent has attempted 
to support the decree of the lower Court on the ground that the 
suit which resulted in the auction purchase by the appellant 
was not a contentious «uit within the meaning of section 52 of 
the Transfer of Property Act and, that the decree having been 

E ide by consent, the doctrine of lis pendens did not apply. This 
ntention was not raised in the lower Court. It has been 
sed before us for the first time. Doubts were entertained by 
this Court as to the meaning of the expression “ contentious 
U) ( 1904 ) I. L. B. 31 Calc. 746 ( 2 ) ( 1907 ) L. B. 34 I. A, 102 ; 5 C. L. J. 663 , 
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proceeding.” But the case to which we have referred namely 
Faiyaz Hossain Khan v. Munshi Prag Naratn (i), has settled 
the law. It must now be held that a suit for sale on a mortgage 
which prays for relief against the mortgagors and others must be 
taken from the beginning to be a contentious suit within the 
meaning of Section 52 of the Transfer of Property Act. In fact, 
9s pointed out by their Lordships of the Judicial Committee, a 
siSit is contentious in most cases from its institution and the 
doctrine as laid down in Bellamy v. Sabine (1) would apply even 
if the suit were decreed ex partfi. In the present case, the mort¬ 
gage decree was passed independently of the compromise by 
some of the defendants. We, therefore, see no reason to accept 
the contentions raised by the learned vakil for the respondent. 

We, therefore, set aside the decree of the lower Court so far 
as the defendant No. 10 is concerned and direct that that decree 
be modified by the insertion of words to the effect that the right 
of the plaintiff to bring the two mouzas Katsikri and Matiwari 
to sale was extinguished except as to the brit lands. The zerait 
land should be considered as included within the mouzas which 
were purchased by the appellant. The plaintiff respondent must 
pay the costs of the appellant in both Courts. 

A. T. M. Appeal allowed : Decree varied. 

(1) (1907) L. R. 94 I. A. 102. (2 (1857) 1 DeG A J. 566. 


Before Mr. Justice CasperPi and Mr. Justice Sharfuddin. 

Civil. SADASIB JHEMKIR 

1908 

~~ JALA GAONTIA.* 

’iifir, IS. 

- Jyectment, mil fur — Sub-lease, grant af bg tenant—Central Produces Tenancy 

Act [XI of ISOS), Sec. 40, Sub-Sec. (3) 

Under the Central Provinces Tenancy Act. none but an occupancy tenar 
can be ejected from his holding for granting a sub-lease 

Appeal by Defendant No. 2 . 

Suit for ejectment. 

The facts of the case and argument appear sufficiently fror 
the judgment. 

Babu Bepin Chunder Mullick for the*Appellant. 

Babtt Satis Chunder Ghose for the Respondent. 

* Appeal from Appellate Decree No. 1799 of 1906, against the decree of P 
Mitra Esq, District Judge of Sawbalpur, dated the ]7lh Julv 1906 revers'i 
that of Babu L. ratnaik, Munsiff of Bargarh. dated the 19th February 1906 
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The judgment of the Court was as follows : 

The plaintiff instituted the suit giving rise to the present 
appeal to eject the defendant No. i on the allegation that the 
land wrongfully occupied by him was the property of one Noro 
Binjlfal, who having died childless, his rights devolved on the 
plaintiff as gaontia of the village. The defendant No. i pleaded 
that the defendant No. 2 was a necessary party as he had 
obtained the land from defendant No. 2. Defendant No. 2 then 
appeared «nd asserted his own right as tenant of the land. 

The finding of the first Coujt was that the defendant No. 2 
was the owner of the site in question, and the suit was accord¬ 
ingly dismissed. 

Od appeal, the District Judge, in a judgment which is not 
quite clear, held that the plaintiff was entitled to succeed, and 
that he should recover khas possession of the land in suit. 

The defendant No. 2 is the appellant before us ; and, on his 
behalf, the learned vakil has attacked the decision of the District 
Judge on two grounds. The first contention is that the plaintiff, 
as gaontia , is not entitled to succeed on an intestacy, and that 
the Crown was the ultimate heir of Noro Binjhal on the facts 
alleged by the plaintiff. In support of this contention the 
learned vakil has cited section 46, sub-section (1) of the Central 
Provinces Tenancy Act (XI*of 1898). But we observe that no ques¬ 
tion was raised in the Courts below as to the plaintiff’s right to bring 
the suit in his capacity of village gaontia. It would appear that 
in terms of the Wazibularz he was the village gaontia , and, we 
take it that, he represents the Crown in the case of an intestacy 
and in other cases in which the exercise of his proprietary right 
on behalf of Government is necessary according to the local 
conditions prevalent. We, therefore, decline to give effect to 
this contention. 

The second question argued by the learned vakil may be 
divided into two branches ; the first branch of the argument being 
that the Civil Court had no jurisdiction to entertain a suit in 
ejectment by reason of the provisions of sections 46, 47, 48 and 
95 of the Central Provinces Tenancy Act, and the second branch 
being that there is no clear finding by the lower appellate Court 
as to the status of the defendant No. 2. » 

f The case of Jcharam Singh v. Nilmony Bahida (1), to which 
our attention has been called, is an undoubted authority on the 
scope of the sections we have just cited ; but we do not think 
(1; (1808) 7 C. L. J. 499. 
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that the facts of the present litigation can be brought within the 
purview of the rule laid down in that case. Apart from the 
prohibition in section 46, sub-section 3, of the Act which says: 
“ No occupancy tenant shall be entitled to sub-let (except for a 
period not exceeding one year) or otherwise transfer fiis right in 
his holding or in any portion thereof and every such sub-lease 
(other than for a period not exceeding one year) or transfer shall 
be ( voidable in the manner and to the extent provided by the 
two next following sections”—there does not appear to be any 
provision of law by which the defendant No. 2 can be ejected 
from his holding on account of the sub-lease to defendant No. 1. 

The real point in the case, therefore, is whether the defen¬ 
dant No. 2 is a tenant of the land. If the plaintiff succeeded to 
the rights of Noro Binjhal in the year 1899, then there was a 
gap of several years during which it does not appear who was 
the tenant of the land. It may be that the defendant No. 2 was 
a tenant all along of the particular site with which we are con¬ 
cerned, but the finding of the lower appellate Court is not 
sufficiently precise to enable us to ascertain what are the facts of 
the case. 

We, therefore, think that the appeal must be allowed and 
the case go back to the District Judge for dealing with the 
appeal in accordance with the observations we have made. If 
the defendant No. 2 was a trespasser on the land and possessed 
no tenant right therein, there is nothing to preclude the plaintiff 
from seeing to eject him in the Civil Court, and, in that view of 
the case, the special provisions of the Central Provinces Tenancy 
Act would not be applicable. If, on the other hand, the 
defendant No. 2 was a tenant of the land when he lent it or let 
it to defendant No. 1, he is not liable to be ejected. In one or 
other view of the facts the lower appellate 1 Court must decide 
whether the plaintiff is entitled to the relief he claims. 

Costs will abide the result. 


A. T. M. 


Appeal allowed , case remanded 
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Before Mr. Justice Coxe and Mr. Justice Doss. 

SALIM SHEIKH and othhrs 
*’• 

NAZIR KHAN.* 

Qir/l Procedure Code, (Act XIYo/'lSS2), S c 562 — Remand—Prchminory point, 
what is — Liability/or compensation—Amount of damages. 

Where by reason of the decision on one or more of the issues recorded in 
the case, there has When no necessity for the consideration of the oilier 
issues, the suit was dismissed on a picliminary point. The appellate Court 
finding that the issues considered were wrongly decided and the suit wrongly 
dismissed, remanded the case for the disposal of the suit after consideration 
of the remaining issues : 

Held , the suit was properly remanded under section 562. 

Th?re were two questions in the ease n:., the liability of tig' defendant to 
compensate the plaintiffs, and the amount of damages. The Com t of first , 
instance held the plaintiffs were not entitled to damages and dismissed the 
suit on this preliminary point,. On appeal, the Comt of appeal held the plaintiff 
was entitled to damages and icmanded the suit for ascertainment of damages 

Held, the remand was proper. 

Itamarhandra v. HiaiKimun (1) (oil*wed 

Appeal by the Defendants. 

Suit for damages for crops cut and taken away. 

The material facts and arguments appear from the judgment. 

Baku Khctrn Mohan nScn for the Appellants. 

Bah us Ram Chandra Majumdar and Aklnlbandliu (,nha 
for the Respondent. 

The following judgment was delivered : 

The plaintiffs in this case sued for damages for the value 
of crops taken away by the defendants from land which the 
plaintiffs held. The Court of first instance held that the defen¬ 
dants had not taken these crops, and dismissed the plaintiffs' suit. 
The lower appellate Court found that the plaintiffs grew the 
crops and that the defendants admittedly took them away. 1 he 
Subordinate Judge held that the defendants were liable to pay 
damages to the plaintiffs, and remanded the case under section 
562 of the Civil Procedure Code to the first Court, with a direct¬ 
ion that the first Court should dispose of the question ,pf the 

, _ 
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In appeal, three points are taken: In the first place, it is 
said that the lower appellate Court is wrong in decreeing 
damages to the plaintiffs without finding that the plaintiffs had 
title to the land. This view appears to us to be wholly unten¬ 
able. Even if the plaintiffs were not entitled to the land,, still 
when the defendants were unable to prove a better title, the 
plaintiffs had a right to the enjoyment of the crops they had 
grown, and a right to sue the defendants for damages, if the 
latter took the crops away. 

The second point raised is that the lower appellate Court 
should not have decreed the appeal against all the defendants 
and that Court was wrong in thinking that it was admitted that 
all the defendants joined in taking away the crops. But this 
point was not taken in the grounds of appeal to this Court, and 
we are not prepared to go into it now. 

The third point taken is that the remand to the first Court 
is bad under section 564 of the Civil Procedure Code. To dis¬ 
pose of this point it is necessary to look at what the Munsiff 
actually decided. His judgment is not very intelligible. He 
lays down six issues for decision. Of these, the first three he 
decided in the plaintiffs’ favour : and the fourth he regarded 
as subsidiary to the fifth. The fifth issue was “ whether any of 
these defendants cut and took away the crops of the plaintiffs.” 
He comes however to no very clear finding as to the cutting and 
taking away of the crops, but dismisses the suit on the ground 
apparently that the plaintiffs had' failed to make out their title to 
the crops. And it is argued for the respondent that his decision 
on the fifth issue is a decision on a preliminary point which 
authorized the lower appellate Court to remand the case under 
section 562 , for the decision of the remaining issue, namely, the 
sixth issue which deals with the question of the amount of 
damages. There appears to be no authority in this Court for the 
view put before us by the learned pleader for the respondent. 
But we think the view taken by Best J. in Ramchandra Joishi 
v. Nazi Kassim ( 1 ), which is quoted by the Allahabad High 
Court in Mata Din v. Jamna Das ( 2 ) is reasonable. In that case 
Best J. said “ I take it that a suit is disposed of on a preliminary 
point within the meaning of section 562 when by reason of the 
decision on one or more of the issues recorded in the case, there 
has been no necessity for the consideration of the other issues, 
and that if in such a case the appellate Court finds that the issues 

(1) (1803) I. L. B. 16 Mad 307. (3) (1903) I. L. B. 27 All. 691. 
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considered have been wrongly decided, and the suit in conse- Cmr* 

quence wrongly dismissed, and that a consideration of the other 1908 . 

issues is necessary for a,proper disposal of the suit, a remand is * ""T ,,, 

allowable.; Two questions have to be considered in this case : ^ t. 

Firstly, whether the plaintiffs were entitled to compensation and S«tir Khun. 
secondly , if so, what should be the amount of .compensation 
awarded. The suit was disposed of on the first of these two 


points, namely, tlTat the plaintiffs were not entitled to compen¬ 
sation at^ll : and, we think it is not unreasonable to hold that that 
is a preliminary point, and when the lower appellate,Court 
has set aside the decision of the first Court on that point, it may, 
under section 562, remand the case for decision of the remaining 
point,'namely, to what compensation the plaintiffs were entitled. 
The appeal is, accordingly, dismissed with costs. 

N. k. b. Appeal dismissed. 

Before Mr. Justice Stephen and Mr. Justice Holmwood. 

* GOUR KAIBARTA and othkrs 

v. 

SRIMATI TARAJAN BIBI and othkrs * 

Bengal Tenancy Act (VIIIof l885), See, 88 — Snh-dtntnon of holding — Highlit 
of pvrcha*ei-*-Iandlord'x till" mil questioned. 

Wtiere the landlord's rights are not questioned and lie does not appenr in 
the suit, a transferee of a shale of a holding may innm'ain a suit against peisons 
who claim under an inferior title, even *though they may set up a lecognitioii 
by the landlord. 

Knldtp Singh v. Gillandern (X) distinguished. • 

Benodud Dan v. Peary Mohan ( 2 ) and Ang.tr Ah v Amiluddin (.'!) followed 
in principle. 

Appeal by the Plaintiffs. 

Suit for possession of land. 

The material facts and arguments appear from the judgment. 
Moulvie Syed Shamsttl Huda and Bahu Girifa Prasanna Boy 
Choudhury for the Appellants. 

Babu Dwarkanath Chakravarti and Mr. G. Sircar for the 
Respondents. 

. c. a. v. 

to * from Appellate Decree No. 844 of 1906 against the decision of 

w.B. brown, Esq., District Judge of Tip|iera, dated the 12th February 1906, 
reversing that of Babu Khagendra Nath Bose, Munsiff, Brahmanberia, dated 
tbe 27th February 1905. 

O) (1899) I. L. B, 26 Calc. 615. (2) (1903) 8 C. W. N 65. 

(3) (1904) 9 C. W.N. 134. 
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The following judgmeut was delivered : 

The plaintiff in this suit claims a declaration of a ryoti right 
in certain land in his favour, and possession of the land, founding 
his claim on a kabala of 1309 B.S. The defendants,resist this 
claim on an allegation of earlier though unregistered kabal& in 
their favour, and relying on the fact that they are in possession 
of the land as the result of proceedings under section 9 of the 
Specific Relief Act, and, as is found, with their recognition as 
tenants by the landlord, seek to impugn the plaintiffs right under 
his kahala for the reason hereafter mentioned. The lower appel¬ 
late Court finds that the defendants bought the land and got 
possession of it, but their documents of title being unregistered 
rightly holds that the plaintiffs kabala must prevail 'unless 
the defendants can resist his claim on legal grounds. The only 
such ground that has been urged before us is that the sale to the 
plaintiff was of a portion only of the ryoti holding of the 
grantor, and was therefore invalid under section 88 of the Bengal 
Tenancy Act. This ground has been held a good one by the 
lower appellate Court, relying on the decision in Ktildtp Singh v. 
Gtllanden Arhuthnot P Co. (1). Later decisions however seem 
to preclude us from applying the principle there laid down. The 
essential difference between that case and the present is that 
there the purchaser of a portion of the'-jote attempted to set up 
the, right he had acquired against the landlord, here he sets it 
up against the purchasers from the tenant who at most have 
been recognised by the landlord as tenants in respect of the right 
set up by the plaintiff. In Bcnodtni Dassi v. Peary Mohan 
Haidar (2) it is held that where the landlord is not called on to 
recognise a sub-division, the purchase of a share of a holding 
does not disentitle the purchaser of a share to be considered 
owner of the share as far as section 310A is concerned. In 
Asgar Ah v. Asabtiddin Kazi (3) the purchaser of a share of a 
holding was held to be entitled to take proceedings under sec¬ 
tion 311, Civil Procedure Code, on a comparison of the two 
former cases, and the same line of reasoning was also followed in 
Rai Kamaleswari Prosad Singh Bahadur v. Maharajah 
Harbcfllabh Narain Singh Bahadur (4). On these decisions the 
only question left open to us is whether the recognition of the 
defendants, by the landlord as his tenants makes the landlord 
a party to this case sufficiently to bring the case within the 

(1) (1899) J. L. R. 26 Cftlo. 616. (3) (1904) 0 C W. N. 134. 

(2) (1903) 8 C. W. N. 63. (4) (1906) 2 C. L. J. 369. 
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ruling in Kuldip Singh v. Gtllanders (i), and we are of opinion Crnt * 

that it does not. The landlord is a party to this case, but has 1908. 

not entered appearance and no question as to his rights in the Q<Mt 'JJ'JbArt 

land has be$n raised. r. 

. Srimati Tars]* 

"I^ie result is that the appeal is allowed, the judgment and Bib). 


decree of the lower appellate Court are set aside, and the 
decree of the Munsiff is restored. The appellant is entitled to 
his costs in this Court and in the lower appeljate Court. * 

N. kb. • Appeal decreed. 

(1) (1899) I I., g. 20 Colo, filft. • 


Before Mr. Justice Rnmpini and Mi. Justice Shaifuddin 
ASKAR AX BAID and asothfu 
r. 

PIR BUX AN It ANOTHFK.* 

Xegotiable Instruments Art (XXVI of lOftl) Sec*. 30, 30, tttl—/fundi payable at 
sight—Unconditional acceptance—Holder agreeing to arrangement for 
jmyment with aeceptar—Notice of dimhononr, omission to give— Drawer 
discharged. 

The acceptor ot a hundi payable at sight accepted the It midi unconditionally. 
The holder of the note agreed to receive the money' in 3 days’ time and did not 
give notice to the drawer of this arrangement. The acceptor failed to pay the 
amount within the promised tiny 1 , the holder gave the drawer notice of dis. 
honour, 10 days after that date • 

Held —That the conduct of the holder discharged the drawer from his 
liability under the terms of sections 3J, 39 and 86 of the Negotiable Instru¬ 
ments Act. 


Cmr,. 

J908. 

April, 3, 0, t, 9. 


Appeal by the Plaintiffs. 

Suit by the plaintiffs, the holders of a hundi, against the 
drawer for the balance of money due to them. 

. The facts of the base and argument appear sufficiently from 
the judgmertts. 

Dr. Rash Behary Ghose and Babus Jogendra Nath Mukerjee 
and Hemendra Nath Sen for the Appellants. 

Babus Umakali Mookerjee and Joy Gopal Ghosha for the 
Respondents. 

C. A. V. 

The judgment of the Court was delivered by 

t R&mpini J.—The facts of this case are as follows : The 
laintiff is the holder of a hundi payable at sight drawn by one 

* Appear from Appellate Decree No. 1089 of 1906, against the decree of 
1 C. Twideli, Eaq, District Judge of Fumes, dated the 31*t March 1906, 
a®rming that of Babu Surja Nnrain Data, Subordinate Judge ot Puraaab, dated 
tbe 6th June 1906. 
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Civil. 

1908. 

Aakaran Bald 

v. 

Pir Bux. 

Humpin '), J. 


* 


Pir Bux of Kishengunge in the Purnea district on Abdus 
Sobhan, a hide-broker in Calcutta. The hundi was presented to 
Abdus Sobhan, along with two bills of lidding for parcels of hides 
despatched by Pir Bux to Calcutta. Abdus Sobhan accepted 
the hundi and promised to pay within three days. Subsequently 
he paid Rs. 4027 out of Rs. 4000, the amount of the hundi ; after 
about a month, he became bankrupt. The date of the hundi 
w^s the 17th January. Notice of dishonour was not given to 
Pir Bux till the 29th'January. Now, the plaintiff, th^ holder of 
the /j 'itindi , sues Pir Bux, the drawer, for the balance due to 
him. Both the lower Courts have dismissed the suit on substan¬ 
tially the same grounds, viz., (1) that the notice of dishonour was 
not given jn due time and (2) that the drawer was discharged by 
the holder of the note giving time to the acceptor to pay the 
money, an arrangement not notified to the drawer, nor acquiesced 
in by him. The plaintiff appeals and, on his behalf, it has been 
urged (1) the question of the acceptance by Abdus Sobhan 
having been a qualified one was not raised in the pleadings or 
issues ; (2) that there was no qualified acceptance, as such an 
acceptance must be in writing; (3) that if the question was and 
could be raised, there was acquiescence on the part of the drawer 
and (4) that the question of the notice of dishonour not having 
been given in time was not raised m the issues or pleadings that 
tlje notice was given in time and that the drawer was not 
prejudiced by the delay. 

We consider, however, that the decisions of the lower Courts 
are correct. It is clear that the acceptor at first accepted the 
hundi unconditionally in consideration of the two bills of lading 
for the parcels of hides attached to the hundi. He subsequently 
said he would pay in three days and did not so pay. The holder 
of the note agreed to receive the money in' three days time, and 
did not give notice to the drawer of this arrangement and did 
not even give him notice of dishonour till about ten days 
subsequently. We consider that this conduct of the plaintiff 
according to the terms of sections 30, 39, and 86 of the Negoti¬ 
able Instruments Act discharged the drawer and that the plaintiff 
cannot now recover from the drawer, the defendant No. 1. 

,. The pleas that the questions of the acceptance having been 
qualified and of the notice of dishonour not having been given s 
in due time were not raised in the pleadings or issues are purely 
technical pleas devoid of all substance. The parties very well 
understood the matters at issue between them and they were 


j 
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sufficiently raised in the first issue framed by the Subordinate Oim; 
Judge. The parties must have well understood that notice of 1908, 

dishonour should hav$ been given without undue delay and, * — 
whether tjiey understood it or not, this is undoubtedly the law. A,Ur ^ 

As the District Judge haif pointed out, the plaintiff is on the Pir »“*• 
horns of a dilemma. Either he did not give notice of dishonour Hampini, j. 
in due time or he agreed to payment at a subsequent date, of ““*’ 

which notice was not given to the drawer and in which there is 
nothing jo show he ever acquiesced. In either case the defen¬ 
dant No. i is relieved of his liability under the liitndi. , 

VVe dismiss the appeal with costs. 

A ' *• M ' Appeal dismissed. 

SPECIAL BENCH. ' 


Bcfiire the Hon'ble R. F. Ramp mi. acting Chief Justice. Mr. 

Justice Stephen and Mr. Justice Fletcher. 

In thk mattkk ok LAWRENCE WILSON, an Attorney. 

l'nptofe««ional cimdmt—Attorney appennnq tor plaintiff and defendant. 

Au attorney who in the name of a firm of which he was the sole partner 
appeared on behalf of the plaintiff, also appeared m hw own personal capacity 
for the defendant*. 

Held, tliat he wa« guilty o# contempt of Court ami of improper behaviour, 
and rnubt be suspended. 

This was a rule calling on Lawrence Wilson an attorney of 
the High Court to show cauSe why his name should not be 
removed from the roll of attorneys of the Court or why he 
should not be suspended from practising as an attorney oT this 
Court for such term as may seem fit, on account of professional 
misconduct. 

A copy of this*order was served upon the Advocate-General 
of Bengal*and notice of the order was given to the new Incorpo¬ 
rated Law Society of Calcutta. The matter arose out of the 
suit of Shaik Solaman v. Shaikh Manikjan before Fletcher J. 
in which his Lordship recorded the following opinion. “ I see 
the same attorney has entered appearance on both sides, one in the 
name of his firm and the other in his own name. It is a discreditable 
conduct on the attorney’s part. I will call the Chief Justice’s 
attention to it.” On the matter being reported to the Chief Justice, 
this rule was issued. 

The Hon'ble S. P. Sinha (Advocate-General J left the matter 
to their Lordships. 
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Iq the matter of 
Lawrence Wilson. 

flampini, C. J. 
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Mr. L. P. E. Pugh —On behalf of the Incorporated Law 
Society of Calcutta, cited Berry v. Jenkins (i), and In rt Four 
Solicitors (2), and left the matter in their Lordships’ hands. 

Mr. B. Chakraverty for the attorney in showing cause said 
that his client unreservedly apologised to their Lordships foMhe 
conduct which had been brought to their notice. When the 
suit was filed, all the other members of the family came in and 
there was an arrangement that a decree should be made. Then 
there was some contentions raised and Mr. Wilson suggested 
that another attorney should be appointed for the defendants. 

He placed himself entirely and unreservedly in their Lordships’ 
hands. 

The judgment of the Court was delivered by 

Rampilti C- J.—This is a Rule calling upon Mr. L. Wilson 
an attorney of this Court, to show cause why he should not be 
suspended from practising as an attorney or why his name should 
not be struck off the roll of attorneys of this Court, on 
account of professional misconduct. 

The facts are that a plaint was put in the Original Side of 
the Court on behalf of a certain person who wished to set aside 
two wakfnamas executed by Shaik Haji Abdul Khansama on 
the 7th October 1880 and the 27th September iSqo. This plaint 
was signed by Carruther & Co., of which firm Mr. Lawrence 
Wilson is the sole partner, the warrant of attorney is also in the 
name of Messrs. Carruther and Co. Subsequently a written 
statement was put in by the defendants, in the second paragraph 
of wh : ch the first wakf of the 7th October 1880 was admitted 
to be a real endowment. But it was agreed in the 6th paragraph 
that the second wakf of the 27th September 1890 should 
be set aside as not valid. The warrant to defend on behalf 
of the defendants was in the name of Mr. Lawrence Wilson, 
who was, as already mentioned, the sole partner of the firm of 
Messrs. Carruther and Co., what is very noteworthy is that on 
the back of the written statement there is an endorsement to the 
effect that “ the time to file the defendants' written statement expired 
during the holidays, but no steps have been taken by the other 
side.” This appears to be a device to strengthen the impression 
that the other side was represented by a person different from 
Mr. Lawrence Wilson. When the case came before one of the f 
members of this Bench, all the defendants except Shukuijan, 
appeared by Mr. Sen, Mr. Mehta appeared for the plaintiff, 

(1) (18*6) 8 Bing. 483. (8) (1901) 1 K. B. 187. 
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and an endeavour was made to obtain a consent order rom the 
Court. The Judge, however, observed that the same attorney 
represented both sides and reported the matter to the Chief 
Justice and this Rule \yis consequently issued. 

Mr. fhakravarti on behalf of Mr. Wilson admits that Mr. 
Wilson was guilty of an ’error of judgment, but contends that 
the mistake was a bouafulc mistake on the part of Mr. Wilson 
and that there was no intention to deceive the Court. We think, 
however, that th£re was an evident intention to deceive the 
Court, lyr. Wilson in the name of Messrs. Carruther & Co., 
appeared on behalf of the plaintiff and Mr. Wilson in his own 
personal capacity appeared on behalf of the defendants. This 
was surely an endeavour on the part of Mr. Wilson to lead the 
Court* to believe that the parties were represented by two 
different attorneys. Secondly, the written statement put in on 
behalf of the defendants was clearly an improper one, seeing 
that the defendants were trustees and it was their duty to 
uphold the waifs and not to agree to set one of them aside. 
Thirdly, it appears to us that any attorney of experience, and 
we are informed that Mr. Wilson is an attorney of i0 years 
standing, must have seen that the suit was a collusive one and 
fraudulent one, brought for the purpose of setting aside waifs 
executed by Haji Abdul Khansama. Mr. Wilson has further 
added to his misconduct Jay not appearing at the hearing of this 
Rule, although we have reason to believe that he was present in 
Court this morning as be came to swear to the affidavit which 
was put in on his behalf. • 

We therefore can not acquit Mr Wilson of the charge of 
an attempt to deceive the Court. We think that in acting thus, 
he is guilty of contempt of Court and of improper behaviour as 
an officer of this Court. We accordingly direct that he be 
suspended from practising as an attorney for the period of one 
year or for such longer period as he shall not be able to 
satisfy the Court that he intends personally to carry on business 
within the limits of the Original Jurisdiction of this Court for his 
own benefit. 

Mr. Wilson must pay the costs of this Rule. We allow 
separate costs to the Advocate General, and Mr. Pugjji also, 
who represents the Incorporated Law Society. ^ 


Civil. 

1908. 

In tho matter of 
Lawrence Wilson. 

fin C. J, 


S. C. R. 
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telruary, S5. 


Before Sir Francis William Maclean , K 7 ., K.C.I.E ., Chief Justice 
and Mr. Justice Doss. 

RAJABALA DEBI and on her death her heirs and legal 
representatives KAMINI KUMAR LAHIRI and others 

V. 

NUFFER CHUNDER PAL CHOWDHURY and others.* 

c 


■ ANANDA GOPAL GOSSAIN and others 

V. 

NUFFER CHUNDER PAL CHOWDHURY and others.* 

Civil Procedure Code (Act XIV of 1882), Sec. 595 — Final—Remand order — 
Decision of issve governing the case—Leaie to appeal to Pricy Council 
The purchasers of a point, which was sold for its own arrears, sued the 
defendants for khas possession on the ground that they were trespassers after 
annulment of their incumbrances by notices duly issued under section 167 of 
the Bengal Tenancy Act. The Court of first instance dismissed the suit on the 
ground that the plaintiffs failed to prove that the notices were duly issued and 
served. The appellate Court took the opposite view, holding that the notices 
had been properly served and remanded the case for the trial of other issues 
Held , that though the order purpoited to be only an order of remand, yet 
as the appellate Court reversed the decision of the first Court upon an issue 
which governed the whole case, the decree <?f the appellate Court is a final 
decree within the meaning of section 695 of the Code of Civil Procedure. 

Rahunbhoy v. C. A. Turner (1) and Saiyid Muzhar v. Mussamat Rodha (2) 
referred to. 

Applications for leave to appe.il to His Majesty in Council 
by the Defendant. 

The facts of the case were as follows :—The plaintiffs, who 
were the purchasers of a putni, which was sold for its own 
arrears, alleged that they applied for the issue of notices under 
the provisions of section 167 of the Bengal Tenancy Act for the 
annulment of the incumbrances held by the defendants under 
the putni ; that the notices wete duly issued by the Collector ; 
that the incumbrances held by the defendant therefore came to 
an end and that the defendants were consequently no longer 

* Applications Nos. 1 and 2 of 1908 for leave to appeal to His Majesty in 
Council in appeals from Original Decrees Nos. 427 and 4oU of 1905, against the 
decrees of Uainpini and Sharfuddin JJ , dated the 28th August 1907, reversing 
those of Baba Bhagabutty Churn Mitra, Subordinate Judge of Nadia, dated 
the 81st July 1906. 

(.1) (1890) I. L. R. 15 Bom. 156. (2) (1394) I. L. R. 17 All 118. 
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entitled to occupy the land. They accordingly brought two suits 
for k/ms possession and mesne profits. 

The Subordinate tfudge dismissed the plaintiffs' suit; he 
held that the suits were defective for non-joinder and misjoinder 
of parties, and also that the plaintiff failed to prove the service 
of the notices issued under section 167 of the Bengal Tenancy 
Act. . 

On appeal by the plaintiffs to the High Court it was held 
that the ifbtices were duly issued and served, and that no^ suit 
was liable to be dismissed for misjoinder of parties. The appel¬ 
lants' Counsel gave up all the defendants except one in one suit 

and added one defendant in the other suit. The suits were then 

• • 

remanded to the lower Court for the decision of the other issues 

Against that decision of the High Court two applications 
were made by the defendants for leave to appeal to His Majesty 
in Council. 

Babu Surat Chnnder Khan for the Petitioners 

Baku Amafcndra Nath Bose fof the Opposite Party. 

The judgment of the Court was delivered by 

Maclean C- J. —This is an application for a certificate that 
the case is a fit and proper one for appeal to His Majesty in 
Council. 

The suit was one under section 167 of the Bengal Tenancy 
Act and the object of it was to annul certain encumbrances by 
giving notice under section 167 of«the Act. 

The cardinal point in the suit was whether the notice was 
properly served. The Subordinate Judge found that it was hot, 
and dismissed the suit. This Court took an opposite view and 
held that notice had been properly served and remanded the case 
to be tried out on the other issues. An application is now made 
for leave to appeal to His Majesty in Council from the decision 
of this Court and the only question is whether the order passed 
by this Court is a final decree within the meaning of section 595 
of the Code of Civil Procedure. On the face it purports to be 
only an order of remand, but the question whether the notice 
was properly served or not is, as I have said, the cardinal point 
in the case. I( the view taken by the Subordinate Judge is 
correct then there is an end of the suit and the decree, therefore 
rvas final, and the petitioner contends that this is a final decree, 
because, if potice was not properly served, the suit must fail, and 
the defendant is released from further liaoility. He says he is 
entitled to have that question decided by the Judicial Committee, 
I think his contention must prevail. 


*. 

Civil. 

' 1906. 

Kajabala Dabi 
»nd others 
*. 

Nuffcr Cbuoder 
Pal Chowdhury. 
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1908 .' 

.Rajabala Debi 
and others 
v. 

Nuffer Ohundcr 
Pal Chowdhury. 

JUaolean, C. J. 


The case appears to me to be governed in principle by the 
judgments of the Judicial Committee, in the case of Saiyid 
Muzhar Hossein v. Mussamat Bodha Bibi (i) and of Rahimbhoy 
Habibbhoy v. C. A. Turner (2). No question arises as to value 
and the decree against which it is sought to appeal is one of 
reversal. 

I think therefore that a certificate must be granted. This 
order will also govern the application for leave to appeal to His 
Majesty in Council, No. 2 of 1908. 

a. t. m. '* Leave granted. 

(1) (1894) I L. R. 17 All. 113 (P. C.) (2) (lS90j I. L R. 15 Bom. 165. (P. C.) 

[Subsequently the applicants failed to deposit the costs for the preparations 
of the pape? books and to give the securities for the costs of the respondents 
and the appeals were struck off—Kep j 


Civil. 

1908 . 

Alay, 29 
June , 2. 


Before Mr. Justice Caspcrsz and Mr. Justice Sharfuddm. 
BAR AIK KAMAL SAHI and others 


LILHU CHRISTIAN and others* 


Onus of proof—Ejectment, mut for — Xij-jote land, mat Jor possession oj 

Makar i-a rular—Occupancy raujat , pica of. 

In a suit for ejectment from mj join lands, wheic the defence set up 
light of occupancy, when the plaintiff was admitted to be a maker, nr,da r 
the landlord, it lies upon the defendants to make out that they are occupant 
raiyats and aie entitled to lemain there. 

Xarmmj Xu ram Simjh v. t) ha ram Thahur (1) and thru,not, Damp a 
Onto,la Pround Ghosh {2) lefencd to . llajentlra Kumar Bose v. Mohim Chand 
O/iuse (3) explained. 

Appeal by the Plaintiffs. 

Suit for ejectment. 

The facts of the case appear sufficiently from the judgment 

Mr. Caspcrsz (Counsel ) and Babu Joges Cbunder Dcy I 
the Appellants. 

Bobus Basant Kumar Bose and Biraj Mohttn Majuma 
(' for Babu Jnaueudra Nath Bose) for the Respondents. 

C. A. 

The judgment of the Court was delivered by 

Caspersz J. —This is a second appeal arising out of a s 
by the plaintiffs (appellants) for ejectment of‘the defenda 


.. .. Appeal from Appellate Decree No. 1648 of 1906, against the decrc 
, E. h orrester Esq, Officiating Judicial Commissioner of Chota Naimor. 
Ranchi, dated the 2oth July 1906, reversing that of Babu Bamandan Muh 
Hunsiff of Ranchi, dated the 18th December 1906. 


(1) (1904) 9 C. W. N. 144 (2) (1908) 7 C. L. J. 653 

(8) (1894) 8 C. W. S. 763. 
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(respondents), from powas of dun lands, situated in village 
Totami, on the allegation that the plaintiffs had taken a 
zurptshgi of an 8 annus share of the above-mentioned village 
in the year 1936 S. (1870-80) from its malik Bansrai who, subse¬ 
quently. conveyed that slfare to the plaintiffs in makarrari. 
They further alleged that since their zurpeshgt th^y had been in 
possession of all the njjute lands of Bansrai including the lands 
in suit, first, as zurpes/igidurs and, then, as mukarraridars, wjjen 
in the yffar iqoi S. (looqjthe defendants dispossessed the plaintiffs 
of powas of nj jute land. They, lastly, alleged tfyit the 
defendants had no right or title to the lands in suit and that they 
are trespasser. 

The defendants’ case is that the land in suit is the ancestral 
raiyati holding of defendants Nos. 1-3 and that neither Bansrai 
nor the plaintiffs ever had kha\ possession of the same and that 
defendant Temba has acquired a right of occupancy in it. 

The munsiff ga\e a decree to the plaintiffs holding that, 
the onus being on the defendants to prove that the land in suit 
was their occupancy holding, they had not dischaiged it. On 
appeal, the learned Judicial Commissioner has dismissed the 
plaintiffs' suit holding that it was incumbent on the plaintiffs 
to prove that the land was k/ms land when they obtained the 
makarrari, and that they'had been dispossessed by the defendants 
at or about the time mentioned in the plaint. 

The plaintiffs appeal, and the only contention urged before 
us is that of onus ; it is contended that inasmuch as the 
makarrari right was admitted, it was on the defendants to prove 
their own allegation before the suit could be dismissed. On 
behalf of the defendants it is urged that since the whole question 
rested on a decision as to whether the land in suit was nij jute 
land or not, the onus was on the plaintiffs who alleged that the 
land in suit was khas land. 

Our attention has been called to various authorities, on 
behalf of the appellants, in support of their contention that the 
onus lay on the defendants in the circumstances detailed. One 
of the most recent authorities, to which reference is made, is the 
case of Nursing Xanan Singh v. Dharam 1 'hakur (1), ift which 
case the plaintiff as a zemindar sued to recover from th^ defen¬ 
dants possession of certain lands which he claimed to be zerait 
lands. . The defendants admitted the plaintiffs title as zemindar 
but set up title as raiyat. In this case, also, the Court of first 
( 1 ) ( 1904 ) 9 C. W. >•. 144 , 
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Civil instance, as in the present case, had decreed the plaintiff’s claim 

holding that the lands were his zerait lands, and the lower 
appellate Court in that case, as here, throwing the onus on the 
Baraik Kama a 1 j, a( j held that the plaintiff had failed to establish that 

Lllhu Christian. t he lands in suit were his zerait lands. 

Ca>per»t, J. On this authority the plaintiffs assailed the decision of the 

lower appellate Court on the ground that its judgment is errone¬ 
ous inasmuch as the plaintiffs’ claim could not be rightly 
dismissed, when their right as zemindars is admitted, even though 
the lands be not proved to be zerait lands unless and until the 
defendants establish the tenancy upon which they rely. 

Another recent authority is Hiramati Dassya v. Annoda 
Prosad Ghosh (i). This was a suit in ejectment, where the 
, defence had set up a tenure, by right of purchase from the for¬ 
mer tenant, and it was held that if the plaintiff has proved that 
he is the owner of the land it lies upon the defendant to make 
out that he is a tenure-holder and is entitled to remain thereon. 

On behalf of the respondents, as already observed, it was 
contended that the onus was rightly placed by the lower appel¬ 
late Court on the plaintiffs, and, in support of their contention, 
reference has been made to the case of Rajcndra Kumar Bose 
v. Mohim Chandra Ghose (z). This was a case in which a land¬ 
lord sued for khas possession of land 'in defendants’ possession, 
while the defendants had set up and proved an intermediate 
tenure, and it was held that it was on the plaintiffs to show that 
the parcel of land sought to be resumed was outside such tenure. 
The facts of the present case are different. Here it is not admit¬ 
ted that the defendants had raiyati interests within the makarrari 
of the plaintiffs. On the contrary, we find it stated in the plaint 
that the defendants have no connection whatever with the dis¬ 
puted land ; while the defendants in their defence admit the 
superior title of the plaintiffs. 

On a review of the authorities we are of opinion that, in 
the circumstances of the present case, the onus lay on the 
defendants to prove their occupancy right. 

It appears that there were three defendants in the suit, viz., 
Temba who claimed to have been in possession of 2 k powas of 
land as an occupancy raiyat; and Lilhu and Chanroo who claimed 
to have been in possession of the other powa of land as maurashi 
raiyat. Tne learned Judicial Commissioner says it is proved that 
Temba has a tenancy though I do not consider that he has 
tt) (1908) 7 C. L. J. 553. (1 !) (1894) 3 C. W. N. 783. 



Vou VIII.] 


HIGH COOET. 


173 


established that he has held the land for 12 years. On these 
facts I hold that plaintiffs are not entitled to a decree of khtis 
possession against Temba. Lilhu and Chanroo have not appear¬ 
ed to depose in support of their tenancy but holding as I do, 
that the omu is on the plaintiffs to prove that the land is Mi,is 
land, f do not think they are entitled to a decree against them. 
These findings warrant belief that none of the defendants had at 
all proved their special tenancies, but the lower appellate Court 
does not distinctly say so, and it seems to have thought it un¬ 
necessary 9 o enter into that question as it thought that the nuns 
was on the plaintiffs to prove theig possession over the land in 
suit as their i/tas land. That being so, we think this appeal 
must be allowed and the case remanded to the learned Judicial 
Commissioner in order that he may determine, on the facts recor¬ 
ded, whether the defendants have established their respective 
tenancies under the plaintiffs. 

Costs will abide the result. 


Civil. 


1908 . 

Bnraik Kamil Sahi 
f. 

Lilhu Christian. 
Cnnpert:, J. 


a. r. m. 


A [‘pea I decreed Case 1 entanded. 


Before Mr. Justice Mitra and Mr. Justice Bell. 

KEDAR PROSANNA LAHIRI Civil. 

7 1908 

GIRINDRA PROSAD SUKUL and othkks.* — 

. June, £.1. 

lb demotion, right of— Mortgage— Purchanen by prior and punne mortgager* — - 

Accounting—Ttnantn nettled on the tgnd by prior mortgagee , right of. 

Where the prior mortgagee purchased the property mortgaged to him in a 
»mt in which the puisne mortgagee was not made a party ami the latter*also 
purchased the same property subsequently in a suit in which the prior 
mortgagee was not made a party : 

Held, that each party would be entitled to redeem the other ; but the 
preferable right to redeem *was with the puisne mortgagee t 

The puisne* mortgagee is bound to pay the mortgage money with interest 
at the rate specified in the mortgage to the prior mortgagee and any amount 
paid by the prior mortgagee in possession for the protection of the property or 
for redeeming any prior mortgage with interest as also the costs of the suit and 
appeal as in an ordinary redemption suit. An account was to be taken of the 
amounts realised from the property by the prior mortgagee as mortgagee in 


• Appeal from Original Decree No. 402 of 1905, against the decree oME%bu 
Badha Nath Sen, Subordinate Judge of Rajshahye, dated the 30th May 1906.. 
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possession from the date of the possession taken by him (prior mortgagee). If 
on taking accounts any balance be found in favour of the paisne mortgagee, 
the prior mortgagee wdl be bound to pay the said amount to him ; but if 
otherwise, then the usual decree in redemption suit will be passed. 

The tenants settled by the prior mortgagee* on the land are entitled to 
remain on the land until it be found in any subsequent suit or suits that they 
are liable to ejectment under the Bengal Tenancy Act or any other Amt that 
may be in force. 

Appeal by the Plaintiff. 

Suit for declaration of title to and recovery of possession of 
land or in the alternative for redemption. ' 

The facts of the case appear sufficiently from the judgment. 

Mr. A Chmdhmy and Babu Hari Charan Sarkhel for the 
Appellant, 

Babas Hemcndra Nath Sen and Ramakant Bhattacharjee 
for the Respondents. 

The judgment of the Court was delivered by 

Ultra J. —The questions which arise for our determination 
in this appeal are few. The ?uit which was one for declaration 
of title to and recovery of possession of land was contested in 
the lower Court on various grounds. Several issues were framed 
which are set out at p. 23 of the paper-book. The findings of 
the lower Court on most of these issues are against the plaintiff 
and it is not necessary to notice them in our judgment. On the 
question of benanti which is formulated in the third issue, the 
finding is that the husband of the defendant No. 2 was not the 
benanudar of the mother of the defendant No. 1. The finding 
on this issue disposes of the question as to the right of the 
plaintiff to possession of the property by virtue of his purchase 
under the sale held in 1897. 

As regards the fifth issue, the finding of the lower Court is 
also against the plaintiff. Mr. Chowdhury for the plaintiff 
appellant has attempted to show that the properties purchased 
by the plaintiff are not identical with the properties held by the 
defendants and purchased under a prior mortgage. The finding 
of the lower Court on this question is in our opinion supported 
by the evidence and we do not see any reason to interfere with it. 

The sixth issue raises the question of possession and, in the 
view we take of the rights of the parties, it is immaterial whether 
the plaintiff or the second defendant was in possession. B«, on 
the finding which has been arrived at by the lower Couurt> that is, 
the second defendant was in possession, the question as to the 
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rights which are pleaded in the plaint arises and we shall refer to Oirit. 

this matter presently. 1908j 

The other issues ■ raise questions which are at present „i.,*rmmnui 
immaterial. * L»hirt 

The facts which have be*en found are these :—The defendant Giriml™ Pro«»d 
No. 47, Iswar Chunder Ghose, and his brother Bhugwan Chunder Biikul. 

Ghose mortgaged the properties in dispute to defendant No. 48, Mitra, J . 


Tarini Kant Chowdhury in the year 1888. The sum covered by 
the mortage was Rs. 422 and interest was stipulated to be paid 
at the rate of 37 1 per cent, per jnnum. On the failure of the 
mortgagors to pay the money ; Tarini Kant instituted a ^uit on 
his mortgage and obtained a decree on the 28th March 18113. 
The decree was one for sale of the mortgaged properties. He 
executed the decree, caused the properties to be sold and 
himself purchased at the sale. Subsequently Tarini Kant sold 
111 1301 B S. the properties by a kuhahi to the husband of the 
defendant No. 2 and it appeals that the defendant No. 2 took 
possession in 1894, Tarini Kant*did not make the puisne 
mortgagee, that is to say, the mother of the defendant No 1, a 
party to his suit. That was a defect which has brought about 
the present litigation. 

In 1892, the two brothers Iswar Chunder and Bhugwan 
Chunder mortgaged, according to the finding of the lower Court, 
some properties to the mother of the defendant No. 1. She g6t 
a decree in 1894 and caused the s^le of the mortgaged properties 
in 1897 and the plaintiff purchased at that sale. The plaintiff 
took formal possession in 1898 There was the usual contest 
about possession after 1898 It appears that the disputes about 
possession really began in 1901. In a proceeding in the Criminal 
Court it was declare^ that the defendant No. 2 was in possession 
and the tenant defendants Nos 3 to 45 were in occupation as 
raiyats. The present suit was instituted, as we have said, for 
declaration of title and for possession, or in the alternative, for 
redemption. 

The first prayer must fail on the findings of the lower Court. 
As regards the second alternative prayer for redemption jhat 
has been allowed by the lower Court. 

JThe only question which really remains for our decisioh is 
what are the conditions on which redemption should be allowed. 
The fira^otortgagee, that is, Tarini Kant did not make the w»rond 
mortgagee a party neither did the second mortgagee ms 
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first mortgagee a party. Each party will be entitled to redeem 
the other; but the preferable right to redeem is with the 
plaintiff. The plaintiff is, according to the ordinary rule in 
redemption cases, bound to pay the mortgage money with 
interest at the rate specified in the mortgage and any arilount 
paid by the mortgagee in possession for the protection of the 
property or for redeeming any prior mortgage with interest as 
also the costs of the suit and the appeal as in an ordinary redemp¬ 
tion suit. The decree of the lower Court in this respect is not 
quite* clear and there is no reason why the lower Court should 
not direct that an account should be taken of the amounts realized 
from the property by the defendant No. 2 as mortgagee in 
possession from the date of the possession taken in the year 
1894. It might be that the conduct of the plaintiff was not as 
good as it should have been. In fact, there were conflicting 
rights and the questions which arose on account of laches on 
both sides. It may also be that, if the mortgagee in possession 
in order to protect her light had to spend any money which 
really went towards the protection of the property, she would be 
entitled to the benefit of such payments. But the rough and 
ready way of calculation adopted by the lower Court is not 
proper to be followed in redemption suits. 

We, therefore, direct that the decree of the lower Court be 
modified in the following way :—That an account be taken of 
the mortgage money due and payable under the mortgage of the 
?th May 1888 with interest thereon at the rate specified in it as 
also of the sum of R». 1693-6-6 with interest thereon at the rate 
of twelve per cent, per annum from the beginning of the year 
1308, the said amount having been paid for redemption of the 
prior.mortgage and the costs of the litigation in both Courts and 
also of the amount received by the said defendant No. 2 from 
the date of his taking possession from the tenants in occupation 
and that the one be set off against the other, and that a decree 
be made for the balance, the' plaintiff being at liberty to pay the 
said amount within six months from the date of the amount by 
the lower Court and, on his so paying, the defendant No. 2 should 
deliver up to him all documents in his possession or power and re¬ 
transfer the property to him. On the failure of the plaintiff to pay 
the said amount within the time specified, he will be debarredfrom 
all rights to redeem and the defendant No. 2 will be entitled to 
continue in possession of the property absolutely aha without 
the plaintiff having any further right to redeem. If, on taking 
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the account, it be found that the balance is in favour of the plain¬ 
tiff, the said defendant No. 2 will be bound to pay the said amount 
to the plaintiff. 

As regards the right of the defendants Nos. 3 to 45, it appears 
that, they are tenants on* the land and are not really interested 
in the mortgage in favour of either of the parties. They are 
entitled to remain on the land, unless it be found in any subse¬ 
quent suit or suits that they are liable to ejectment under.the 
Bengal tenancy Act or any pther Act that may be in force. 
The decree for costs passed by the lower Court as regards the 
defendants Nos. a to 45 will stand. The plaintiff appellant must 
pay the cost of the defendant No. 2 the respondent in thfs Court. 
We assess the hearing fee at two hundred rupees. 

A. T. M. Decree modified. 
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A puicliu-er flora a pmclinnT ul a Mill'for mrents of Government revenue 
. 1 - wi ll as 11 /intniilai :«ri- persons who nan sue lo iivohl encumbrances or 
miller-tenures oreuteil Hinee the perinanant settlement. 

It is not necessiuy that ilneet evidence slumlil lie Riven to ptove the 
existence of a tenure from before the pi'rnmiicnt settlement in oriler # tluil it. 
might be proteetoil from avoulanee on account of sale for arrears of Govern¬ 
ment revenue. A presumption in favour of its existence arises from the 
proof of the existence of a tenure for a very long time, say from 1824. 

Ilurrijhur Moohltofodlnja v. Moduli Chunder Jlobon ( 1 ), anil For bet V. 
,1 leer Mahonnyl Ifortom (2), referred to. 

Appeal by the Defendants Nos. 15 fo 21 . 

Suit to recover possession of hinds. 

The facts of the case were as follows An estate was sold 
to D under the provisions of Act XI of 1859 on the 24th Septem- 

•Appeal from Appellate Decree No. 2262 of 1906, against the decree of 
If. Walmslcy Ksq., Officiating District Judge of Dacca, dated the 4th. Juue 
1908, reversing that of Babu Han Nath Roy, Subordinate Judge of Dacoa, 
dated the 22nd Deco miter 1905. 

(I) (1871) 14 H.I A. 1B2 at 173. < 2 ) (1873) 12 B. I,. R. 210at 216 (P.C.) 

[Sec Kityanvnd v. Banthi, 3 C. W. N. 341—Rep-] 


C'lvlb. 


1008 . 
Junr, 18 . 



178 


Civil. 

1908. 

tnanria Chandra 
Pndrfar 
v 

tunjo Bebari Pal. 


THB CALCUTTA LAW JOURNAL. [V 0 L.VIII. 

ber 1894 ; shortly afterwards in Sraban 1302 (corresponding tc 
July or August 1895), he sold the estate to R. R’s sons, defen 
dants Nos. 69 to 73, created a putni tenure consisting of thi 
village G in dispute, in favour of defendants Nos. 9 and 65 to 6! 
on the 4th Chaitra 1307 (corresponding to 17th March 1001] 
Those putnidars failed to pay their rent and the putni was sol 
under the provisions of Regulation VIII of 1819, and bough 
by the plaintiff on 15th May 1903. The plaintiff as purchase 
took symbolical possession through the Collector, but was unabl 
to obtain actual khas possession of a tenure called Muluk Chan 
Lai Saran Rai. He found that' a permanent tenure was pi 
forward' to bar his possession. Accordingly a suit was brougl 
to recover possession of lands which contained mouza G. It w; 
based on the rights given to auction-purchasers by section 37 
Act XI of 1859. 

The defendants set up a permanent tenure co-extensive wi 
the mouza and existing from before the permanent settlemer 
Issues were raised ; the fifth being : “ Do the defendants hold tl 
disputed land under the Shikifii tenure Muluk Chatid Lai Sar 
Rai ? And has that tenure existed from the time of the perir 
nent settlement ? ” 

The Subordinate Judge held that the defendants had succer 
ed in making out a case of the existence of the tenancy fr< 
before the permanent settlement. The District Judge on app 
came to a different conclusion. After disposing of a cross-app 
preferred by the defendants (us regards a petition for adjou 
ment to enable certain witnesses to attend) he observed 
follows :— 

“I now come to the plaintiff’s appeal against the find 
that the shikmi tenure has been in existence since the time of 
permanent settlement. Here the learned Subordinate Ju 
appears to overlook the fact that the burden of proving 
tenure to be a protected tenure is upon the tenure-holders, 
finds that there is clear evidence of the existence of the ts 
from before 1231. This finding is based on an ‘ isatnnavishi n 
zawari' submitted to the Collector in that year and in that p; 
the fenure is mentioned by name. It is urged for the appel 
that the statement in that return is not binding ori him. I 
not understand it to be defendant’s contention that the staten 
is an admission which binds the plaintiff but that it affords j 
evidence of the existence of the tenure in the year ^331. 

1231 B. S. corresponds to 1824 A. D. and I can not regard 
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a return as proving that the return was in existence in 1793. 
The other documents are later, and do not of themselves help 
the defendants. In the koba/a of 1251 the vendor Bejoy sold part 
of the tenure as ancestral property. Bejoy’s father was Ram 
Krishna. An old man now eighty years old says that he saw 
Bejoy, but that he never saw Ram Krishna and the inference 
suggested is that Ram Krishna died many years before 1251, 
perhaps even before 1231. But granted that the old man's 
evidence js quite reliable it only shows that Ram Krishna was 
not alive in say 1240. There is only vague hearsay evidence to 
show that Muluk Chand and f.al Saran were the progenitors of 
Bejoy. I cannot regard this evidence as sufficient to bridge the 
gulf between 1824, the year of the isamnarisi mottzatvari. and 
1703, the year of the permanent settlement. In saying 1 when 
there is no contrary evidence I am not willing to reject it as 
quite unreliable,’ the learned Subordinate Judge appears to be 
forgetting where the onus lies. 

I am unable to hold that the defendants have made out 

that their tenure is a protected tenure.The result is that I 

dismiss the defendants' cross-appeal and decree the plaintiff's 
appeal against the contesting defendants, and ex parte against 
the other defendants, except Nos. 63 and 64 with whom a com¬ 
promise was effected." • 

Babus Jogcsh Chunder Roy and Biraj Mnhtin Mnjumdar 
(for Babu Jnanendra Nath Bosej for the Appellants. 

The Advocate-General (Hoifblc Mr. S. P. StnhaJ and Babu 
Harcndra Narayan Mitra (for Babu Basauta Coomar Bose) for 
the Respondent. 

The judgment of the Court was delivered by 

Mitra J.-— The.plaintiff has been found to occupy the posi¬ 
tion of a purchaser under a sale for arrears of Government 
Revenue of an entire estate and he has, under section 37 of 
Act XI of 1859, the right to avoid encumbrances or under-tenures 
created since the permanent settlement. The contention raised 
by the defendants appellants that he had not such a position 
cannot be entertained. A purchaser from a purchaser at a^ sale 
for arrears of Government Revenue as well as a putnidar have 
been held to be persons who could sue to avoid encumbrances 
or under-tenures. We are not disposed to go against this view 
in the presence of authorities. 

The main question is whether the defendants succeeded in 
proving that the tenure held by them existed from before the 
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time of the permanent settlement. The Subordinate Judge was 
of opinion that they had succeeded in making out a case of the 
existence of the tenancy from before the permanent settlement. 

The learned District Judge, on appeal, has come to a different 
conclusion. He has found the following facts, namely,, that 
the tenure must have existed in the year 1824 and that the 
tenure was held by the defendants and their predecessors at least 
from 1824. But, he says that he cannot from that fact alone come 
to the conclusion that the tenure was in existence in 1793. Rea¬ 
ding his judgment, it appears to us that he did not apply his 
mind to the presumption which might arise in such cases. He 
was evidently of opinion that direct evidence must be given to 
prove the existence of a tenure from before the permanent, settle¬ 
ment in order that it might be protected from avoidance on 
account of sale for arrears of Government revenue. He no¬ 
where in his judgment refers to the presumption which might 
arise from proof of the existence of a tenure for a very long time. 

In A. G. Forbes v. Mecr Mahomed Hussein (t) which was 
a case of the avoidance of a'tenure by an auction-purchaser at a 
sale for arrears of revenue, their Lordships of the Judicial Com¬ 
mittee observed :—“ The presumption in favour of an auction- 
purchaser is based upon the principle that every bigha of land 
is bound to pay and contribute to the public revenue, unless it 
can be brought within certain known and specified exceptions, 
arid that the right of the zemindar to enhance rent is also 
presumable until the contrary is- shown. Accordingly, in many 
cases, which may be found in the books, a very heavy burden 
of pioof has been placed upon the defendants, whose tenures 
have been questioned by auction-purchasers ; and they have had 
to prove, in circumstances of great difficulty, that their tenure did 
really exist at the date of the perpetual settlement or even twelve 
years before, in order to escape the consequences oL the claim." 
Then their Lordships added : “ It is, however, to be observed that 
the course of modern legislation and also of modern decision, 
has, if not in the case of lakhiraj lands, at least in the case of 
under-tenants, to a considerable degree modified the rules laid 
down in the earlier cases, by giving force to the contrary pre¬ 
sumptions arising from proof of long and undisturbed possession.” 
In the case of lakhiraj tenures, it was observed by the Judicial 
Committee in Hurryhur Mookhopadhya v. Madub Chunder 
Baboo (2), 11 Nor is it, in their Lordship’s opinion, to be regretted 
(1) (1878) 12 B. X.. R.2I0tP.C,) at 215. (2i (1871J 14 M. I. A. 152 at 178. 



Vol. VIII.} 


HIGH COURT. 


181 


if, in such cases, effect is given to those presumptions arising from 
long and uninterrupted possession, which were heretofore excluded 
only by the exceptional procedure applied to resumption suits 
under the Regulations, which have now been decided to be 
inapplicable to suits of this nature, and relieving defendants from 
a burthen which every year made it more difficult .to support.” 
In fact, the legislature found even in the year 18.25 that it was 
necessary to give effect to a contrary presumption arising frqm 
long possession. That would appear from Regulation XIV' passed 
in that year. The learned Disliict Judge should have considered 
whether, having regaid to the other tacts of the case and the 
proof of the existence of the tenure in iX’4, he could, as .1 Judge 
of facft, come to the conclusion that the tenure had existed from 
before the permanent settlement 

We are, therefore, of opinion that this case should go back 
to the learned District Judge 111 oidei that he may reconsider his 
judgment with reference to the obsei vutions made by us. 

Costs will abide the result. 

A , x. M . Appeal act teed , case remanded. 
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lly the danse “where the p’aialilt has hooii dispossessed by a dieree 
afterwards sijt aside on appal, when lie roeovers possession" In the third 
column of article 103, the l/‘gislatui^ limits the euinlitiuns under which the 
ordinary rule of three years may lie extended 

The clause "when the profits are recisved " in the third column of nrticle 
109 means “ when the profits are actually r<reived ” 

Dhanput Singh v. Saratwah Mi tram (1), explained. 

Kruhnanand v. Kuntvar Pntab Ifarain. Singh (2), referred to. # 

• Appeal from Appellate Decree No. 1480 of 1900 preferred on the 20th 
August 1906, against the decris; of S H Chowdhry Esq, District Judge, 
Hughly, dateil the 22nd May 1906. affirming that of liahu Dinanatli Satkar, 
Subordinate Judge, Hughly, dated 31st May 1905. 

(1) (189!) I. L R. 19 Calo. 267. (2) (18841 I L. R. 10 Dalo. 786 (P. C.) 

[See E. H. Holloway ▼. Gunethwar Singh (1905) 3 C, L, .J. 182, where the 
contrary view appears to have been taken]. 
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W 08 . The plaintiff was the owner of a putni mehal under the 

’eaiy sfohun Roy Maharaja of Burdwan. The mehal was sold under Regulation 
Ihelaram Sarkar VIII of 1819 for arrears of rent for the year 1306 and was pur- 

- chased by the first defendant on the 18th May j900 and he 

afterwards transferred it to his wife, the second defendant. The 
plaintiff instituted a suit for setting aside o the putni sale and 
obtained a decree for possession on the 27th February 1901. He 
took possession on the 1 ith September 1901. The aefendants 
were-in possession of the property from 18th May 1901 to nth 
September 1901. The present suit for mesne profits was institu¬ 
ted by the plaintiff on the 6th April 1904. 

The question argued in all the Courts was whether the 
‘ claim for mesne profits for the period before three years of the 
institution of the suit, that is, the period from 18th May 190c 
to 5th April 1901 was barred by limitation. 

Both the lower Courts were of opinion that Art. 120 of the 
second schedule of the Limitation Act applied to the case anc 
not Art. 109 of the same schedule as contended for by the defen 
dants. 

The defendant No. 1 preferred this second appeal. The 
plaintiff was the respondent No. 1 and the defendant No. 2 wa: 
the respondent No. 2. 

■ Dr. Rash Behary Ghosh (with him Baku Hari Charai 
Sarkhcl) for the Appellant. 

When no other article is applicable to a case, then only the 
aid of Art. 120 is to be invoked. Art. 109 is an express provisior 
for suits for mesne profits. The words “ wrongfully received’ 
in the first column of Art. 109 do not mean “ dishonestly 
received.” Surely my client did not rightfully receive the 
profits. The plaintiff is on the horns of a dilemma. If m3 
client did not wrongfully receive the profits, then there is n< 
cause of action and the whole claim fails. If the reception i 
wrongful, the suit cannot but come under Art. 109. Legislatur 
provides for dispossession in execution of a decree. If the lowe 
Court is right, the last clause in the third column of Art. 109 ha 
no meaning. 

'Byfnath Pershad v. Badhoo Singh (1) and Krishnanand v 
Kunwar Pertah Narain Singh (2) referred to. 

You cannot extend limitation by analogy. Refers to Mitra’ 

(I) (1868) 10 W. R. 486. (2) (1884) 1 L. R. 10 Oslo 785, (P. C.) at 7# 
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Limitation pages 925 and 926. Hard cases have a well-known 
tendency. They are a source of good deal of bad law. 

Dhunput Singh v. Saraswati Misrain (1), has no bearing to 
the facts of the present case. 

Babu Nilmadhub Bose (with him Babu Surendra Nath 
Githa) for the Respondent No. 1. 

The word “wrongfully” in the first column of Art 109 
means “ dishonestly ”. It means “ morally wrongful.” • 

Babt* Atul Krishna Roy for the Respondent No. 2. 

The judgment of the Court.was delivered by • 

1 fit.it J.—The plaintiff was the owner of a putm\ mehal 
under the Moharaja of Burdwan. The mehal was sold under 
Regulation VIII of 1819 for arrears of rent for the year 1306 and 
was purchased by the first defendant. The sale took place on the 
18th May 1900. Afterwards, the first defendant transferred the 
property to the second defendant, his wife. The plaintiff institu¬ 
ted a suit (No. 64 of 1900) for setting aside the pntni sale and 
obtained a decree for possession on the 27th February 1901. He 
took possession on the nth September 1901. During the period 
between the 18th May 1900 and the 1 ith September 190J, the 
defendants, or either of them, were in possession of the putnt 
property. The plaintiff instituted the present suit for mesne 
profits for the period that* the defendants were in possession, 
namely, from 18th May 1900 to nth September 1901. 

It is admitted that the claim^or the amount, if any, recover¬ 
ed by the defendants or either of them within three years of 
6th April 1904 (the date of the institution of the suit) is not 
barred by limitation. 

The question argued in the lower Courts and also before us 
is whether the claim^for mesne profits for the period before three 
years of the institution of the suit, i. c. the period from 18th 
May 1900 to 5th April 1901 is barred by limitation. The lower 
Courts were of opinion that Art. 120 of the second schedule of 
the Limitation Act applied to the case and not Art. 109 of the 
same schedule, as contended for by the defendants. In support 
of the view which the lower Courts took, they relied on^the 
decision of this Court in Dhunput Singh v. Saraswati Misrain (1). 
That was, however, a case not for mesne profits but for sent 
and the question raised in it was whether the plaintiff who was 
the landlord and, was in possession, having himself purchased 
at the sale under the putni Regulation, could sue for rent for the 
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period during which he was in possession. The answer w$s that 
the plaintiff was not a trespasser within the meaning, of the rule 
that a landlord who causes trespass on the land of his tenant is 
not entitled to rent for the period of his trespass. All that the 
Court held in that case was that it v/as not a trespass of that 
kind, that the case was distinguishable and that the plaintiff 
would be entitled to recover rent after giving credit for the 
amount, if any, that he actually recovered from the tenants in 
occupation. 

Art. 109 of the second Schedule of the Limitation Act is 
clear in its terms. It relates to ‘the profits of immovable pro¬ 
perty belonging to the plaintiff which have been wrongfully 
received by the defendant. In the present case, there can be 
no doubt that the defendants or either of them wrongfully re¬ 
ceived profits which were actually receivable by the plaintiff but 
for the illegal putni sale which was afterwards set aside. The 
period of limitation is three years and it runs from the time 
when the profits were received. No question arises on the 
words of the article when the'cause of action arose. The words 
“cause of action” are not used. That the view we take is correct 
is clear from the words which follow, in the third column namely, 
“ where the plaintiff has been dispossessed by a decree afterwards 
set aside on appeal, when he recovers possession. 1 ' The legis¬ 
lature limits the conditions under which the period of three 
years may be extended. If a person takes possession in execu¬ 
tion of his decree and the defendant afterwards succeeds in get¬ 
ting the decree of the first Court set aside on appeal and then 
retakes possession, his right to sue for mesne profits accrues from 
the date when he gets a decree from the appellate Court. That 
case is excepted from the ordinary rule. No other case is excep¬ 
ted. We must, therefore, construe the words “ when the profits 
are received” as meaning when the profits are actuaily received. 
We do not see our way of getting over a construction which is 
patent from the words used in Art 109. Art. 120 does not, there¬ 
fore, apply but Art 109 is clearly applicable. 

In Rrishnanund v. Kunwar Pertab Narain Singh (1), a 
contention similar to the one before us was raised before the 
Judicial Committee of the Privy Council. It was contended that, 
when the settlement officer gave possession to a person, the 
possession was not that of a trespasser and it was not wrongful 
within the meaning of Art 109. The Judicial Commitie observed 
(X) (1881) I L. R. 10 Calc. 788, (P. C.) 
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quotingf^he words of Art. 109, that the argument could not 
be supported and the point was practically .abandoned by the 
learned Counsel who argued the case. We are, therefore, of 
opinion that the decree of the lower appellate Court should 
be set aside. 

But then remains the question whether we should remand 
the case for a finding as to the amount payable by the defendants 
to the plaintiff for the period between the 6th April 1901 and 
the 11 th* September 1901. It appears from the commissioner’s 
report that the sum of Rs. 377-7-8 was realized by one Jatfcib as 
gomastha of the defendants for the period from luilgun 1307 to 
31st Sraban 1308. It does not appear that the defendants or 
any of them realized any further sum. The liability of the 
defendants would be less than the sum of Rs. 377-7-8. But the 
learned Counsel for the defendants has no objection to a decree 
being passed in favour of the plaintiff for this sum preferring it 
to the harassment of a continuation of the litigation for a smaller 
amount. We, therefore, direct that, in lieu of the decree passed 
by the lower appellate Court, a decree be entered in favour of 
the plaintiff for the sum of Rs. 377-7-8. We direct that the 
appellant do get the costs of this appeal as well as «the costs 
incurred by him in the lower Courts in proportion to the claim 
dismissed. • 

Decree modified. 
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Bcofre Air. Justice Brntt and Mr. Justice Coxc. 

SONABHAN BIBI and another 

v. 

NATHMAL KERASI and others.* 

Declaration , right to—Rights in property affected,—Subsequent conduct of 
* defaulter. 

Where one of the shareholders of a property purported to mortgage the 
whole estate, 

Held , the other shareholders had a right to the declaration that the 
defendant could not alienate their share, and this, notwithstanding that 
subsequently to the suit the defaulter had paid off the mortgage debt. 

Appeal by the Plaintiffs. 

Suit for a declaration. 

The material facts and arguments appear from the judgment. 
Babu Dwarka Nath Mitter for the Appellants. 

Babu Shorashi Charan Mitra for the Respondent. 

“ .Appeal from Original Decree No. 131 of 1906, against the decision of 
-{*. N. Roy Esq, Officiating District Judge of Dinajpore -dated the 23rd 
January 1906. 
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The following judgment was delivered :— <• 

The plaintiffs and defendants in the present suit with the 
exception of defendant No. i, are the descendants of one 
Ethaloo Mandal. The plaintiffs claimed to be entitled to certain 
shares in a 3 annas 8 gundas share, which Ethaloo had >n a 
zemindari called Dipkhanda and also certain shares in the whole 
of a putni called Darail Hat which also belonged to Ethaloo. 

The case for the plaintiffs was that defendant No. 2, who, 
as one of the descendants of Ethaloo, had also a share in the 
zemindari and a share in the putni left by him, on the 1st 
Agrahan 1306 (i. e, November 1899) executed a mortgage deed 
in favour of defendant No. 1, by which he hypothecated a 3 annas 
8 gundas share in the zemindari and an 8 annas share »n the 
putni as security for the mortgage loan. The plaintiffs’ allegation 
was that this mortgage was executed without their knowledge 
and that they were only informed that such a transaction had 
taken place when on the 18th April 1904, a proclamation of sale 
of l he mortgaged properties was published. 

It seems that defendant No. 1 brought a suit on the mortgage 
to recover his debt and obtained a decree, and in execution of 
the decree he applied that the mortgaged properties should be 
sold. The plaintiffs on receiving intimation that their properties 
were to be sold on the 6th June 1904 in satisfaction of the 
mortgage debt, instituted the present suit on the 21st May 1904. 
In this suit they sought to have it declared that they were 
entitled to certain shares in the-,zemindari and putni and for an 
adjudication that the defendant No. 2 had no right to mortgage 
to defendant No. 1, their shares amounting to 1 anna 15 gundas 
1 krant in the zemindari and 5 annas 14 gundas 2 krants in the 
putni and that the shares were not liable to be sold in execution 
of the decree obtained by defendant No. 1, and for an injunction 
restraining defendant No. 1 from selling the shares in execution 
of the decree. 

It appears that after the institution of this suit and the issue 
of a temporary injunction restraining defendant No. 1 from 
selling the shares of the plaintiffs in execution of the mortgage 
decree, that the defendant No. 1 put up the shares of defendant 
No. 2 for sale and himself purchased them. Thereafter defendant 
No. 2 paid up the full amount of the debt due on the mortgage 
and the Court set aside the sale. When this suit came on for 
hearing before the District Judge the defence that was taken was 
that as subsequent to the institution of the suit the mortgage 
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debt hadjfreen paid off and there was no risk of the sale of the 
shares of the plaintiffs in execution of the decree, therefore the 
plaintiffs were not entitled to obtain any relief in the suit. 

The District Judge accepted that contention and held that 
the sqit of the plaintiffs could not proceed further and dismissed 
it. At the same time the judge passed an order directing that 
the plaintiffs should recover the full costs from defendant No. 2 
on the finding that the defendants had fraudulently included the 
shares of the plaintiffs in the mortgage executed by him. 

The plaintiffs have appealed and the only question urged 
before us is whether the District ?udge is right in the view which 
he has taken that the plaintiffs were not entitled to the relief 
which they sought namely for a decree declaring their title to 
the shares which they claimed in the zemindari and putni. 

After hearing the learned vakils on both sides we are of 
opinion that the learned District Judge was not right in the view 
which he took. No doubt, the plaintiffs in the plaint have 
stated that their cause of action for the suit arose on the 
18th April 1904 when they becamS aware that their properties 
were notified for sale in execution of the mortgage decree. But 
in fact the cause of action against defendant No. 2 appears to 
have arisen when that defendant in November 1899 infringed the 
rights which the plaintiffs ^laimed in the properties by mortgag¬ 
ing their shares together with his own share, as being his own 
properties, to defendant No. 1. The subsequent suit and the sa'le 
in satisfaction of the decree wer» in consequence arising out of 
the original act of the defendant by which he infringed the right 
of the plaintiffs. We are unable to agree with the learned District 
Judge that after the discharge of the mortgage debt by defen¬ 
dant No. 2 after the institution of the present suit, the plaintiffs 
lost all rights to the declaratory decree which they claimed on 
the ground <hat the defendant No. 2 had fraudulently dealt with 
their properties in infringement of their title. 

We think, therefore, that the judgment and decree of the 
District Judge by which he dismissed the suit on the preliminary 
point cannot be maintained ; that ground being that as the 
mortgage debt was paid off, therefore the plaintiffs were entitled 
to no other* relief. We do not think that that view is correct 
and we hold that the act of defendant No. 2 having been an act 
in infringement of the rights claimed by the plaintiffs in the 
zemindari* and putni, the plaintiffs are entitled to a decree 
declaring their rights to their shares in the zemindari and putni 
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so as to protect their rights from any future infringement by the 
defendants. 

We therefore set aside the judgment and decree of the lower 
Court and direct that the case be sent back to that Court for 
trial on the merits and for determination of what shares in the 
zemindari and putni the plaintiffs are entitled to, and after 
ascertaining those facts for passing a declaratory decree in favour 
of the plaintiffs. 

Costs will abide the result, the hearing fee in this appeal 
being assessed at five gold mohurs. 

N. k. b. Appeal allowed; case remanded. 

Before Mr. Justice Stephen and Mr. Justice Holmwoqd. 

DHARANI KANTA LAHIRI CHAUDHURI 


1908. 
July , 14* 


V , 

SHIBA SUNDARI DEBYA and others.* 

Grant—Construction of—Forfeiture—Bight of re-entry. 

T granted a miras talvq to his widowed daughter at a rent, for her life, and 
on her death, to hei adopted son, if she adopted one, for life, and after him to 
bis sons, grandsons Ac., by right of mhentanoe, in. the male line, but without 
any power of alienating the property. In case the grantee adopted no son or 
her adopted son died without any heir in the male line the property was to 
revert to the grantor or his representative. It was also provided that the 
property could not be attached or sold for any debt incurred by the grantee or 
her adopted son, grandson Ac. In case of attachment or sale, it would be void 
and the property would come into the klias possession of the grantor or his 
representative: • 

Held , the grant did not create an absolute estate in the daughter. At 
the same time the grantor had no right to re-enter in case of a voluntary 
alienation. That right was limited to oase of attachment or sale. 

When therefore the grantee made a gift of the property to her adopted son, 
Held , the gift was void, but the giantor or his representative could not 
obtain khas possession of the property. 

Appeal by the Plaintiff. 

Suit for possession after declaration of forfeiture. 

The facts and circumstances appear sufficiently from the 
judgment. 

Mr. S. P. Siitha (Advocate- General) and Babus Jogesh 
Cha-idra Roy and Rajendra Chandra Gtiha for the Appellant. 

Babus Dwarkanath Chakravarti and Mohini Mohun Chatter- 
•ee for the Respondents. 

c. a. v, 

* Appeal from Original Decree No. 95 of ) 906 against the decision of Babt 
Ananda Nath Majumdar, Subordinate Judge of Mymensingh, dated the 220' 
November 1906 . - 
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The jjpigment of the Court was as follows 

Stephen J. —The facts of this case are as follows. In 1874 
one Tarim Kanta Lahiri Chaudhuri granted a miras taluk to his 
widowed'daughter Srimati Shiba Sundari Debya at a rent of 
Rs. 77* The demise was to Ijer for life ; on her death to her 
adopted son, if she adopted one, for life, on his death “to his 
sons, grandsons &c.,’’ by right of inheritance in the male line, 
without any power, of disposing of the property at will, by gift, 
sale &c. If the grantee did not adopt a son, or if she adopted, 
and the son died without any son, grandson &c., the property 
was to revert to the grantor or his representative. It wa^ also 
provided that “ the said property can not be attached or sold for 
any deljt incurred by you or by your adopted son or grandson 
&c.” If it be attached or sold (this seems a correcter’translation 
than the official one) it (/, e. this grant) will at once become null 
and void, and the propeity will come into khas possession of 
one or all of my representatives.” What happened was that Tarini 
adopted a son Dwigenrda Nath Sanyal, defendant No. 2, a fact 
that was disputed in the lower C«urt, but was not called in 
question before us, and made a gift of the land to him by a deed 
dated the 7th September 1901, reciting that he was taking care 
of her, and that she was far advanced in years and not sufficiently 
strong to manage and proteet the properties and therefore inten¬ 
ded to pass her days in devotion 

The plaintiff is the legal representative of Tarini Kanta and 
sues to have it declared that the conveyance of defendant No. 1 
to defendant No. 2 is invalid, and for possession of the property 
on the ground that the conveyance has operated as a forfeiture. 
The lower Court has declared the alienation in favour of defen¬ 
dant No. 2. invalid as against the plaintiff; but has dismissed the 
suit so far as the claim for possession and consequential relief is 
concerned.. 

Against this decision the plaintiff has appealed and the only 

question that has been raised before us is whether under the 

• 

terms of Tarini's pattah to Defendant No. 1, the property reverts 
to the plaintiff as Tarini’s representative. The lower Court, it 
is true, held that the prayer for ejectment might be considered to 
be time-barred under Art, I of schedule III of the Bengal Tenan¬ 
cy Act by force of section 184 of the Act. No doubt* this 
might apply if the plaintiff had any remedy by ejectment in res¬ 
pect of the breach of the grantee’s covenant not voluntarily to 
ph'enate, but in the view we take there is no right of ejectment 
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at all, only a right of re-entry in the event of the grantee being 
ejected by other persons. Besides the plaintiff seeks to eject the 
adopted son with whom he has no contract and not the grantee. 

As to the effect of Tarini’s potta of 1874 the effect of which 
is reproduced in the kabulyat of defendant No. 1 of the same* date, 
we find that the words of inheritance contained in the grant do 
not create an absolute estate in favour of the grantee. The natural 
heirs of defendant No. 1 and the female heirs of defendant No. 2 are 
both excluded ; if the defendant No. 1 did not adopt a.son, or if 
she adopted a son and he predeceased her without having a son, 
grandson &c., she took only a life estate ; and if the property 
was attached or sold while in No. i’s hands at any rate, the pro¬ 
perty reverted to the grantor and his representatives. These 
provisions were ample to prevent the creation of an absolute 
estate in favour of No 1. We must hold therefore that No. 1 
took a life estate with a reversion to her adopted son and others ; 
and the question is whether this estate has been forfeited so as to 
entitle the plaintiff to re-enter. 

Now the only right of re-entry expressly mentioned in the 
pottah is conferred by the provisions to which we have referred, 
which according to the terms of the pottah as translated, and 
still more the same terms as we consider they should be trans¬ 
lated, seems to refer only to the property being attached or 
sold for debt. But it is argued on behalf of the plaintiff appel¬ 
lant, that if we consider the whole scope and purpose of the 
transaction in question the provision against voluntary alienation 
was a condition of the grant, and not a mere covenant. The 
pottah was dated before the commencement of the Transfer of 
Property Act 1882 ; but the appellant contends that in looking 
at the purpose of the grant we should act on the principles laid 
down in sections 11 and 111 of that Act, after having come to 
the conclusion on the facts of the case that the grantor intended 
to retain a right of the re-entry on a breach of the restriction 
against voluntary alienation. -The main purpose of the grantor 
was it is admitted to provide for the maintenance of his daughter 
for her life, with a remainder to her adopted son. To effect this 
he not only made any alienation by her void, but intended to^ 
make it confer a right of re-entry on himself, so that though she 
might be bound by it, he would still have the power to recover 
the property for her use if he so saw fit. To us the facts seem 
to point the other way. An alienation by the grantee was made 
void which in itself probably provides a better protection of thA 
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grantee’s interest than would be afforded by the re-entry of the 
grantor or his representatives; but it was only in the case of 
an involuntary sale in execution of a decree and so on that a 
re-entry was provided for; and then only because it would be 
better for the grantee that the property should go to a member 
of her family than to a creditor. 

The construction of the pottah must of course be determined 
without reference to subsequent events: but it is obvious that 
if the plaintiff succeeds in establishing his right to re-entry, the 
purpose for which the pottah was created will be defeated, *while 
if he fails it will be exactly carried out, as defendant No, i is at 
present^maintained by defendant No. 2 and she conveyed the 
property to him after having held it herself for twenty seven 
years because of the infirmities of old age. This fact has led the 
advocate for the respondent to suggest that the alienation by 
defendant No. 1 to defendant No. 2 is good in view of the right 
of a Hindu widow to surrender her estate to the reversioner as 
though she had died. • 

In this case however the defendant No. 1 neither held nor 
transferred the property as a Hindu widow and we know of no 
ground for extending the principle in question to a lessee. 

The alienation by defendant No. 1 to defendant No. 2 being 
directly contrary to the provisions of the pottah we agree with 
the lower Court in holding that the transfer was bad. But we cdn- 
sider that the breach of the provisions can not operate as a forfei¬ 
ture. The result is that the appeal is dismissed with costs. 

There is a cross appeal against the decision of the lower 
Court in so far as it declares the transfer by defendant No. 1 to 
defendant No. 2 to be invalid, as against the plaintiff. From 
what we have said *in the jndgment on the appeal, the cioss 
appeal must, also be dismissed. We make no order as to costs in 
this. 
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Appeal dismissed. 
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Before Mr. Justice Mitra and Mr. Justice Bell. 

RIVERS STEAM NAVIGATION Co. Ltd., . 

v. 

KASHI PRASAD and another.* 

Common Carriers Act (III if 1SG5 ), amended by Act jf of ISO!), Sec 10 — Steam¬ 
ship Company and Uitlioay Company—Notice before suit. K 

Section 10 of the Common Carriers Act as amended by Act X oE 1899 
placed a Steamship Company m the same position as a railway, and make it 
obligatory upon a person wanting to sue a Steamer Company to give notice of 
such suit within the time mentioned in the section. 

Rule Obtained by the Defendant. » 

Suit for damages. 

The facts necessary for this report appear from the judgment. 
Babu Manmatha Nath Mukhcrji for the Petitioner. 

No one for the Opposite Party. 

The following judgment'was delivered :— 

Mitra J.— This is a Rule issued on the opposite party, the 
plaintiff in the case, to show cause why the decree of the lower 
Court complained of in the petition should not be set aside. 
The main ground on which the Rule was issued was that it was 
necessary before the institution of the suit that notice should be 
given as provided by section 2 of Act X of 1899. The common 
carriers Act of 1865 was amended by Act X of 1899 and section 
10 as amended runs thus :—“ No suit shall be instituted against 
a common carrier for the loss or injury to goods entrusted to him 
for carriage unless notice is given to him before the institution of 
the suit and within six months of the time when the loss or 
injury first came to the knowledge of the plaintiff.” The lower 
Court seems to think that no notice was necessary because a 
Steam Navigation Company does not stand on the same footing 
as a Railway Company under the Indian Railways Act. 
But the amendment of section 10 of the Common Carriers Act 
puts a Navigation Company in practically the same footing as a 
Raijway Company. The notice, therefore, was necessary and the 
only question is was the notice alleged to have been given to 
the' defendant in the case a proper notice. Now, the plaint does 
not say that any notice was given to the petitioner Company. 
An attempt was made to show by evidence that some sort of 

* Civil Rule No, 2131 o! 1907 against the decision o£ Babu Jadunandan 
Prasad, Hunsifl and Small Cause Court Judge, Patna, dated the 17th April 1907. 
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notice was given. The MunsifT has relied on the statement of a 
witness in the witness box. All that he says is that a letter was 
written to the office of the defendant at Debrughur. What the 
contents of that letter were, whether it was in proper form or 
not and whether it was addressed to the agent of the petitioner 
CompSny do not appear. We can not accept the deposition of 
this witness as sufficient to show that the notice was in proper 
form and was really served on the defendant. 

The action, therefore, must fail and we direct that the Rule 
be made absolute and the suit be dismissed with costs. The 
petitioner is entitled to his cos^s in the Court. We assessnhe 
hearing fee at one gold mohtir. 

*’• K ' B - Rule maiic absolute. 

• _ 

I * APPELLATE CIVIL. 


* Cmii. 
1908 . 

Kivers 8te»m 
Navigation Co, Ld. 

Kashi Prasad. 

A/itra , J, 


Before Mr. Justice Stephen and Mr. Justice Holmivood. 
UMED A LI 

v. 

ABDUL KAFfIM * 

Application for tuna —‘ Step in aid of r.r rent urn —Prerionn application 
harred—Notice on judgment-debtor — Estoppel. 

An application for time is not a step in aid of execution and docs not 
present subsequent applications from being barred. 

Kartick v. Jnggernatli (1). and Thru Lai v. Dwtja Charon Bose (2), 
followed. . 

A judgment-debtor is not estopped from contending that a previous 
application for execution was barred by limitation merely because notice had 
been served on him and he did not appear to contest the proceedings. 

' Mungul Perthad v. Grija Kant (3), and Norendra v # Bhvpendra* (t), 
distinguished. 

Appeal by the judgment-debtor. 

Application for execution of decree. 

The fact^and arguments appear from the judgment. 

Dr. Priya Nath Sen for the Appellant. 

Moulvic Nurtiddin Ahmed for the Respondent. 

a. v. 

The following judgment was delivered :— 

This is an appeal against an order of the District Judge of 

Noakhali affirpiing the order of the Munsiff rejecting (lie 

* Appeal from Order No. 527 of 1907 against the decision of Mr. Yusuf 
■*]., District Judge of Noakhali, dated the I6th September 1907, affirming 
Pat of Babn Atul Chandra Das Gupta, Munsiff, Sudharam, dated the 5th 
August 1907. 

(1) (1899) I |L. R.i 27 Calc 285. (3) (1881) I L. R 8 Calc. 51. 

(2) (1905) 3 C. L J. 210 (4) (1895) 1. L. R. 23 Calc. 374. 


Civil. 


1908. 

July. 1.1, 18. 


July , 16. 



194' 


TH1 CALCUTTA LAW JOURNAL. 


[Vol. vm. 


siviii. 

1008. 

Cifaed Ali 
v. 

Abdul Karim. 


appellant judgment debtor’s application for a declaration that 
the decree-holder’s fifth application for execution is barred by 
limitation. 

The dates necessary for a determination of this question are 
given below : first application for execution—28th November 1901, 
notice served—6th. December 1901. Time allowed to decree- 
holder—21st December 1901 ; dismissed for default—4th January 
1902. Second application— 13th December 190^. Notice served—24th 
December 1904 ; dismissed for default—14th February 1905. There 
was a 3rd and 4th petition on the 25th June 1906 and* 14th July 
i9o6*respectively which were also dismissed for default and the 
present application is dated 9th April 1907. Upon these dates 
as they stand the application of the 13th December 1904 was 
barred and therefore the subsequent applications would also 
be barred. 

Two grounds were however urged by the decree-holder in 
the lower Courts for holding that the execution was not barred. 
First that the application for time on the 21st December 1901 
was a step in aid of execution ; secondly, that the judgment- 
debtor was estopped by his conduct in not objecting to the 
subsequent execution proceedings of which he got notice. 

The MunsifF held that the first ground was untenable as the 
order for time was not a step in aid of execution, inasmuch 
as it was not shown that the decree-holder had applied either by 
petition or orally for time. 

He however found that thg judgment debtor could not now 
question the validity of the execution case of 1904 inasmuch as 
notice was served upon him and he did not appear to contest the 
execution proceedings. 

On appeal the learned District Judge held that there could 
be no estoppel inasmuch as the rule lajd down in Mttngul 
Pershad Ditchit's case (1) did not apply to this case. ^He however 
held that the order of the Court to the decree-holder to take 
steps which was passed on the 21st December 1901 must have 
been based on some applicafion of the decree-holder and that as 
his application for time was granted, the order must be taken to 
be a step in aid of execution. He therefore dismissed the 
judgment-debtor’s appeal. The learned Judge does not seem to 
have had before him the authorities in the rulings of this Court 
which have decided that an application for time is not a step in » 
aid of execution. In the case of Kartick Nath Pandey v. 

(1) 11881) l.L. R. 8 Calc. 51. 
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Juggemath Ram Marwari (i) it was held that an application for ’ Civil. 
time is not a step in aid of execution and this whether it was isos’ 
allowed or disallowed and in a subsequent case of Hira Lai Bose Uraed*Ali 

v. Dwija Charan Bose (2), this view was approved by Mookerjee J. t. 

The ground therefore on which the learned Judge has dismissed Alxlul Karim, 
the 'judgment-debtor’s appeal is unsound and must be set aside. 

But we are asked to restore the MunsifFs finding on the authority 


of the well known case before the Judicial Committee of 
Muttgul Pershad Dilchit (3). It is only necessary to point put 
that in that case an order for attachment made by the Subordi¬ 
nate Judge on an application vyhich would otherwise have been 
time-barred was held to operate as a decision that the execution 
was not barred, even though that decision was erroneous, but at 
the same time their Lordships of the Judicial Committee 
declined to differ from the rule laid down by the Full Bench in 
Btsseshur Mullick v. Maharaja Mahatab Chunder (4) in which 
it was held that the mere service of notice on the judgment- 
debtor after the decree was barred was not a proceeding in 
execution merely because the judgment-debtor did not come in 
and oppose it. The case of Mungul Pershad Ditchit (3) is therefore 
no authority for the view taken by the learned Munsiff still less 
so in the other case on which he relies viz. the case of Noreudta 
Nath Pahan v. Bhupcndra Narain Roy (5), inasmuch as in that 
case four valid grounds for saving limitatian were established 
namely (a) an acknowledgment of liability, (b) a deposit of process 
fees for sale proclamation, (c) the registration of the applica¬ 
tion and attachment ordered thereon, (d) the minority of the 
decree-holder. 

We are, therefore, of opinion that both the grounds urged 
by the respondent in this case fail and that the appeal must be 
decreed, but under the circumstances without costs. 

N K B Appeal allowed , 

9 

(t) (1899) I. L. R. 27 Calc. 285 

(2) (1905) 3 C I/. J. 240 at 216. 

(3) ( 1881 ) I. L. R. 8 Calc 61. (4) (1808) 10 W. R. F. 15. 8. 

(5) (1895) I.L R. 23 Calc. 371. 



196 


THE CALCUTTA LAW JOURNAL, 


[VOL. VIII. 


Civil. 

1908. 

>»W~ 

May, IS. 


ORIGINAL CIVIL. 


Before Mr. Justice Fletcher. 

SATISH CHANDRA MULLICK 

v. • • 

ASHRUFFUDIN AHMAD and others.* 

Mutwalli , whether infant can he appointed — Waiter—Cicil Procedure Code 
(XIV of 1SS2), Sec. 44(a), hare under. 

The power to nppoint a mutwalli is a power in the nature o{ a trust. The 
power to appoint a new mutwalli stands on the same ground as the power to 
appoint new trustees in England. ’ 

A person who is below the age of puberty cannot be appointed mutwalli , 
Piran v. Abdul Karim (1) followed. t 

In a suit by a purchaser for a declaratory decree where a uiahf is set up by 
> the defendant who claims the land as the mutwalli but fails to establish his 
title, if the plaintiff has made out a prima facte title, he is entitled to a decla¬ 
ration of his title and an injunction, Ismail Arif v, Mahomed Glions (2 
followed. 

Section 44(«) of the Civil I'soccdure Code substantially follows one of the 
rules (0. XVIII, r 2) of the Supreme Court in England and was intended for 
the protection of the defendant. The defendant may by his conduct waive 
the benefit of that rule. 

Lloyd v. Great Westein do. Dairies Co. Ld. (8) followed. 

This was 'a suit by the plaintiff for a declaration of his title 
to certain lands which had been encroached upon by a prede¬ 
cessor in title of one of the defendants. The plaint also contained 
a prayer for “ a decree ordering the defendants to give up vacant 
possession of the land to the plaintiff and to pay mesne profits 
&c.” There were three defendants. The plaintiff claimed his 
title through the second defendant who was the wife of the first 
defendant. The third defendant who was an infant daughter of 
the other two defendants contended that t{ie land in suit was 
a part of a wakf property of which she was a mutwalli. There 
had been some litigation between the parties but the facts 
necessary for this report are set out in the judgment. 

Mr. B. C. Mitter (with Mr. A. Rasul) for the plaintiff.— 
The real question before the Court is whether the third defen¬ 
dant can claim the land as a mutwalli. She is admittedly a 
minor Und as such her appointment as mutwalli , even if made, 
could .not have been a valid appointment. See Piran v. Abdul 
* 0. C. No 287 of 1907. 

(1) (1891)I L. K. IOCbIc. 203, (219, 220). „ 

(2) (1892) I. L. R. 20 Calc. 834, P. C. 

(3) (1907) 28 T. L R, 670 C. A. 
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Karim (i). See also Amir Ali’s Mahomedan Law Vol. I, p, 350. 
The plaintiff is entitled to a declaratory decree, see Ismail Arijf 
v. Mahomed Ghous (2). 

Mr. C. A’. Das (with him Mr. C. C. Ghose) for the infant 

• • 

defendant.—The plaint does not disclose a cause of action. We 
are entitled to know the date of the cause of action, see section 50. 
Civil Procedure Cqde, Ram Piosad v. Saihi Dassie ( 3); the 
suit is not maintainable as the boundaries are not given, Mohantad 
Ismail \.*Lalla Dhundhar (4). The suit is for recovery of land, 
see the prayer in the plaint. «See Glcdhill v. Hunter (5).' The 
onus is on the plaintiff to prove possession within the period of 
limitation, Gossain Das v. Sc mo Konman (6), Maharajah Km,war 
Babu Nitrasar Singh v. Babu Nanda Lai Singh (7)' Jugendia 
Nath Rai v. Baldcv Das Marwan (8). The suit is barred by 
limitation, see Shaikh Liras v. Abdul Rnhimun (9), Juggntmohinec 
v. Sokhee Moni (10). No leave under Rule (a) of section 4:, 
Civil Procedure Code, was obtained and therefore the suit is not 
maintainable. Dhondiba Krishna]t \». Ram Chandra (n), Mania v. 
Gulzar Singh (12), Kishna Ram v Rakniini Scwak (13) , the 
former decree was an expartc one and should not be held to act 
as res judicata. Mad/tit Sudan Saha v. Brae ( 14), Gauga Ram v. 
Khclit Narain (15), Gobind Chuiider Addya v. Afzal Riibbam (16). 

The judgment was as follows : — 

Fletcher J.— This is a suit brought by a person to establish 
his title to a piece of land against the three defendants. 

The way the title to this property arises is as follows 

In certain partition proceedings had in this Court the 
defendant Hingun Bibee was allotted a plot of land which is 
marked B on the plan annexed to the plaint and it is in respect 
of the encroachment on this plot that this suit is brought. 

It is Hardly necessary for me to go fully into the details of 
the plaintiff's title but it will be sufficient to say that he claims 
through the defendant Hingun* Bibee. His title arises by 
purchase in execution of a mortgage decree against Hingun 

Bibee of the plot which was allotted in the partition proceedings. 

• 

(1) (1891) I» L, R. 19 Calc. 203, (219, 220). 

(2) (1892) I. L. R. 20 Calc. 834,I\ C. (839, 842). 

(3) (1902) 6 C. W. N. 585. (81 (1907 ) 6 C. L. J. 735. 

<4) (1876 ) 25 W. R. 39. (9) (1891) I. L. It 18 Bom. 303. 

(5) (1880) 14 Ch. D. 492, (5W). (10) (1871) 10 B. L. R. 19 P. 0. 

(6) (1878) 19 W. R. 192, 193. (11) (1881) I. L. R. 6 Bom. 564 

(7) (1860) 8 M. I. A. 199, 213, P. C. (12/ (1893/ I. L. R. 16 All. 130. 

(13) (1887) I. L. R. 9 All. 221. 

(14) (1889/ I. L. R. 16 Calc. 300 F. B , (304). 

(15) (1869) 11W. B. 260. (16) (1882) 1. L. B. 0 Calc. 426. 
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The other two defendants are her husband and her infant 
daughter aged 9 years. 

The defence to the suit is that the property is wakf 
property having been dedicated to religious purposes by a deed 
of endowment dated the 17th January 1840 and that such 
property was not and could not have been acquired by the 
plaintiff. 

* As against Hingun Bibee and her husband there was much 
previous litigation in this Court on the same issue between the 
parties, and so far as they are concerned, they must be taken to 
be bound by the result of the previous litigation. 

Therefore the issue as to whether this property is wakf or 
not, is not open to the first two defendants. 

The only defence that remains to be considered is that taken 
by the infant daughter Mariam Bibee who says she derives her 
powers from a deed by which she was appointed mutwalli of the 
wakf property. It is admitted that Marium Bibee was five years 
of age when she was alleged to be appointed mutwalli in place of 
Hingun who was removed for mal-adminstration of the trust. 
The question is, is that a proper appointment ? The power to 
appoint a mutwalli is a power in the nature of a trust. It has 
to be exercised with due regard to the trust. The power to 
appoint a new mutwalli stands on the same ground as the law in 
appointing new trustees in England. 

On the authority cited by Mr. Mitter viz., the decision in the 
case of Piran v. Abdul Karim (1), it is clear that a person cannot 
be appointed mutwalli who is below the age of puberty. That 
being so, the only question is, is the plaintiff entitled to a 
declaration of his right to this property ? I think there cannot 
be any doubt but that he is entitled to such 9 declaration and on 
this point reference may be made to the decision of the Privy 
Council in the case of Ismail Ariff v. Mahomed Ghous (2), which 
is a clear decision on that point, where it was held that in a suit 
by a purchaser for a declaratory decree where a wakf is set up by 
the defendant who claims the land as the mutwalli but fails to 
establish his title, and if the plaintiff has made out a prima facie 
title, he is entitled to a declaration of his title to the land and an 
injunction. 

That being so, it follows in my opinion that the plaintiff is 
entitled to a declaration of title to the piece of land alleged to 
be encroached upon and to an injunction restraining the defeo- 
(1) (1891) I. L. R. 19 Calo 203 (219). (1) 11892) I L. R. 20 Oslo. 83*. 
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dants or any of them from interfering with the plaintiff’s rights 
thereto. 

The defendant must pay the costs of the plaintiff on scale 
No. 2 including reserved costs. 

Mr. Doss. —I wish it to be noted that the other points which 
I have urged have not been taken into consideration in the 
judgment. 

The Court. —I have listened to them. I will deal with them 
separately if you wish. . * 

It Hhs been urged by Mr. Doss that this suit must fail 
inasmuch as leave under section .44 (a) of the Code has not' been 
taken to the joining of several causes of action. 

That section says that no cause of action shall, unless with 
leave of the Court, be joined with a suit for recover/of immov¬ 
able property or to obtain a declaration of title to immovable 
property except in certain specified cases of claim mentioned 
therein. 

It is said in this case that the relief claimed by the plaintiff 
is both recovery of immovable property and a declaration ot 
title. Looking at the prayer of the plaint, it would appear to 
me that pnma facie leave ought to have been obtained to sue. 
It is said that the claim so far as it relates to recover immov¬ 
able property has not been made against the person in actual 
possession of the same.* In niy opinion section 4.) which 
substantially follows one of the Rules of the Supreme Court'in 
England was inserted in the Civil Procedure Code for the 
protection of the defendant and it has been held by Lord Justice 
Fletcher Moulton in the case of Lloyd v. Great Western and 
Metropolitan Dairies Co. Ld. and another (1), that the defen¬ 
dant may by his conduct waive the benefit of that rule. In my 
opinion the defendant not having taken this objection until 
the trial, has waived any right she may have had to object to 
the suit. In my opinion, therefore, the objection as to the form 
of the action fails. 

As regards the objection on the ground of limitation, I do 
not think it necessary to deal with it separately as symbolical 
possession was delivered to the plaintiff, 
s. c. r. . 

Mr. H. N. Dutt. —Attorney for the Plaintiff. • 

Messrs. B. N. Bose & Co., —Attorneys for the Defendants. 

• (. 1 ) ( 1907 ) 23 T. It. 570 . 
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PROSUNNA KUMAR BOSE 

V. 

SARAT SASHI GHOSE and others*. 

Stridhan, Pitridatta aynutnha, meceuuion to—Aymitvba stridhan — Payahhaga, 

Chap. IV\ Sec. 11\ para. 16 —‘ Konya ,’ meaning of — Son* or warned 

daughter*, preferable heirft. 

Per 9reft and Mitra JJ. (Coxe J. dinxentiente). —The sons succeed in 
preference to married daughters to ayavtvha vtridhan property received by a 
woman from her father after marriage. 

n 

The word 1 Konya' in Dayabhaga Chapter IV, section II paragraph 10 is 
confined tb unmarried daughters alone. 

Pam Copal Jlhi/ft a chargee v Karain Chandra Randopadhya (1) followed. 

The Dayabhaga of Jimnta Vilhana is a paramount authority in the Bengal 
School. Other authorities may be followed ; if there be any ambiguity in 
Jimuta V&hana’s text, Snkrishna and Baghu Nandana deserve the greatest 
respect, but their opinions must yield to the authority of Jimuta VahanaT 

Per Ilrett J. (Coxe J. dixxentiente) —The Dayabhaga lays down a general 
law of succession to Ayavtvha xtnd'han and makes an exception in the case of 
such property received from a father, only to the extent that in the first instance 
unmarried daughter is preferred to the son. 

Per Mitra /.—The later opinions of Snkrishna and llaghu Nandana which 
are not based on the text of the Dayabhaga ought not to be followed by the 
Courts of Bengal 

, Judoo Nath Sircar v. Bvxsnnt Coomar Roy (2) and Copal Chandra Pal v, 
Pam Chandra Pramanik (3) referred to. 

Appeals by the Plaintiffs. 

Suits for declarafions of title and for recovery of possession. 

The facts of the case appear sufficiently from the judgment 
of Brett J. 

The appeal came on for hearing before Brett and Coxe JJ. 
on 3rd and 4th June 1908. 

Mr. B. Chakraverti (with him Mr. K. N. Chowdhuty and 
Bahus Lhvarka Nath Chakrabutty and Mohini Mohun Chakrabutty) 
for the Appellants.—The only point in this suit is whether the 


* Appeals from Appellate Decrees Nos. 2096, 2441 to 2443 of 1900 against 
the decrees of Babu Ananda Noth Majumdar, Subordinate Judge, First Court, 
of Mymensmgh, dated the 16th August 1906, reversing those of Babu Syama 
Charan Dkil, Munsiff, Second Court, at Tangail, dated the 27th March 1906. 


(1) (1905) 3 C L. J. 15 (24) ; I. L. It. 33 Calc. 315 (325). 

(2) (1873) 19 W. R. 264 ; 11 B. L. R. 286. 

(3) (1901) 1 L. It. 28 Calc. 311. 
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married daughter or the son is the preferential heir with regard 
to the property received by a lady from her father after marriage. 
The learned Subordinate Judge is wrong in concluding that 
Dayabhaga is against us. 'J'he position of paragraph 16, sec¬ 
tion II, Chapter IV of Dayabhaga is to be looked at. It is an 
exception to the general rule of succession to ayautuka property 
coming from the father. 

[Coxk J.—Whether 1 kanva' stands for daughter]. 

* Kanya ’ stands for daughter when it is used conjunctively 
with putra ; in all other places th% word ffijm is used for daughter. 
Referred to the word qq in the above paragraph of Dayabhaga. 
q* is emphatic and suggests that a brother succeeds with the 
maiden daughter in case of ordinary avautuka property. Next 
referred to Prosonna Kumar Tagore’s Dayabhaga with six commen¬ 
taries, page 148. In every case of the six commentaries with 
the exception of Srikrishna, '■kanya ' is used in the sense of damsel 
and not in its generic sense. In dealing with the order of 
succession in case of yautuka strid/tan , Jimuta Vahana goes on to 
discuss on certain conflicting texts and paragraph 16, section 2, 
Chapter IV, is one such. Referred to the summary given in Sri- 
krishna’s Commentary on Dayabhaga at page 260 at the end of 
Chapter IV, section 3, wh # ere a son is placed after a maiden 
daughter ; other commentators have gone far astray in discuss¬ 
ing about the word ‘ brahmam,' but have not in any way changed 
the order given by Srikrishna. Referred to Jogendra Siromoni’s 
Hindu Law, 2nd edition, pages 594 to 597. In the earlier edition 
the learned author expressed a doubt on this point but on mature 
consideration he came to the present conclusion, which supports 
his view. He also relied on Ram Copal Bhuttacharjcc v. Narain 
Chandia Bandnpadhya (1). 

The Dayabhaga does not show on the face of it that the 
view taken by the learned Subordinate Judge is right. If that 
view were accepted, paragraph 16 section II Chapter IV would 
be incongruous. 

The authority on which the lower appellate Court relied, 
viz., Dayakratna Sangraha of Srikrishna does jnot support bim 
Referred to slction 5 Chapter II of the same. In Ram Gopal 
{ Bhattacharjee v. Narain Chandra Bandnpadhya (1), Mookerjee J. 
pointed out that paragraph 4, section V, Chapter II of Dayakrama 
Sangraha ’would be meaningless, if paragraphs 2 and 3 refer to 
ayautuka property. 

(1) (1906) 3 C. L. J. 16 . 1. L, K 33 Calc. 315. 
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Referred to Dayatatwa of Raghu Nandan, paragraphs 17 and 
18 Chapter V. does not refer to paragraph 16 

at all. Any daughter means daughter of any particular class, 
as Brahmin , Khsatriya &c., and not married or widowed daughter. 

Then referred to Macnaghten's Principles and Precedents of 
Hindu Law (1829) Vol. I page 39, Strange’s Hindu Law (1835) 
Volume II page 247, and Appendix Chapter XI page 403, accept¬ 
ing Srilcrishna’s view as expressed in his commentary as the 
correct view; Shama Churn’s Vyavastha Darpana (Edition of 1859) 
Volume II and Dr. Gooroodas Banerjee's Hindu Law of marriage 
and stridhana , page 407 and Mayne’s Hindu Law (7th Edition) 
page 900. 

The general rule as to succession to ayatituka property 
applies to all kinds of ayautuka property ; only in the case of 
’icftqNi property the single modification was made and 
that is that the maiden daughter and son do not take together, 
but the former excludes the latter. 

[CoxeJ. —In Gopal Chandra Pal v. Ram Chandra ]\amanik (1), 
whether the order as to ayautuka or yatituka was applied ?]. 

The ayautuka was applied as also in the case of Ram Gopal 
Bhutlacharjcc v. Narain Chandra Bandopadhya (2), 

Referred also to Judoo Nath Sircar v. Busstint Coomar Roy (3), 
Hurrymohun Shaha v. Shonatun Shaha (4), Gopal Chandra 
Pal v. Ram Chandra Pramanik (1), and Ram Gopal Bhutla¬ 
charjcc v. Narain Chandra Bandopadhya (2). The decision in 
Hurry Mohun Shaha (4), shows that in point of fact there is no 
distinction with regard to the succession to ayautuka stridhana , 
whether it emanates from the father or from any other person 
except that in the former case the maiden daughter excludes the 
son. In Basanta Kumari Debt v. Kamikshya Kumari Debi (5), 
a passage is to be found with regard to ayautuka stridhnna. It 
was conceded in that case that the ordinary rule of succession to 
ayautuka stridhana applied to the case of ayautuka 

stridhana. 

Dr. Priya Nath Sen (with Dr. Rash Behary Ghose and 
Babu Akhilbandhu Guha) for the Respondents relied on 

(1) (1901) I. L. R. 28 Calc. 811. 

(2) (1905 ) 3 C. L. J. 15 : I. L. R. 33 CaJo. 315. 

(3) (1873) 19 W. R. 264 ; 11 B. L. R. 286. 

(4) (1876) J. L. R. 1 Calc. 276. 

(5) (1905) 2 C. L. J. 238 (240) ; 10 C. W. N. 1 (5) ; I. L. R. 38 Calc 23 (27). 
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Dayabhaga, Dayakrama Sangraha, Dayatatwa of Raghu Nandan 
and Jagannath’s Digest. 

According to Dayabhaga the ordinary rule of succession of 
ayautuka stridhana is based upon the interpretation of 1 Kanya.' 
That word does not always mean unmarried daughter with regard 
to fastft stridhana. The special rule is laid down, first daughters, 
and then the son. . In this respect Dayakarama Sangraha and 
Dayatatwa are explicit. The real point at issue is what 1 Ranyd ’ 
means. 

[Brett, J.—Where do yod get the order of succession 
amongst the daughters themselves ? This is an exception-to the 
general.rule and it does not apply at all]. 

^ The general rule to which it is an exception does not apply ; 
but the general rule which governs the order of succession 
amongst daughters is not the general rule to which it is an 
exception. 

The guiding principles in determining the order of succession 
in these cases are the instinct of natural affection and the principle 
of compensation ; Mitakshara gives certain physiological grounds. 
Doctrine of spiritual benefit is not the sole guiding principle. 
In para 16, chapter IV, section II, the Dayabhaga applies the 
principles of Mitakshara ^School in stating that a son and a 
daughter succeed together to ayautuka stridhana. 

‘ Kanya ' primarily means unmarried daughter but secondarily 
means both married and unmarried daughters. If fld refers 
to it may mean both married and unmarried daughter and if it 
refers to fwijrg it may still mean both married and unmarried 
daughter. If meant unmarried daughter only, how could one 
conceive of mentioning her wn. Chapter II, section V of 
Dayakrama Sangraha contained no division of paragraphs in the 
original. Para 2 and first part of para 3 form part of the same 
sentence with para 1. In para 4, Srikrishna was dealing with 
Manu’s texts ; so far as the line of. succession is given, it accords 
with that given for yautuka property. 

“ As in the case of yautuka property ” it is admitted that 
that part can not refer to yautuka property, in as much as similarity 
presupposes 'difference. Looking to para 4, section V of Daya- 
. f krama Sangraha it will be impossible to argue that para 2 does not 
1 refer to the same case as para 1 referred to. It can not be said 
that para 2 does not refer to property given by father at any 
time other than at nuptials : all those compose one sentence. 
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gaff: can not in any way control the line of succession as 
given in the foregoing lines. If the passage containing “ as in 
the case of yautuka property ” refers to fira^w yautuka property, 
it will be purely illogical, for then it will be saying that ayautuka 
property devolves as yautuka property. The ground of Mookerjee J's 
judgment in Ram Gopal Bhuttacharjec v. Narain Chandra 
Bandopadhya (i), is that it is possible to attach two different 
meanings to two parts of the same passage in the Dayakrama 
Sangraha, which cannot be. Dayakrama Sangraha is subsequent to 
the synopsis. Line of succession’ to fas?w ayautuka property is 
different and section V points out the extent of that difference. 

Referred then to Colebrooke’s Digest, volume IV. pp. 297, 298, 
and Shama Churn’s Vyavastha Darpan (3rd edition) pages 242 to 
245 ; the reason given for changing opinion is more sensible 
and reasonable. Also referred to Mayne’s Hindu Law (7th edition) 
page 900 and Golap Chandra Sastri’s Hindu Law page 415. 

As to the decided cases, excepting the case of Ram Gopal 
Bhuttacharjec (1), all the other cases are in his favour, inasmuch 
as they rely upon Dayakrama Sangraha. In none of those cases 
it was said that section V para 3 of Dayakrama Sangraha did not 
apply to fija^TT ayautuka property but only a particular meaning 
was given to gnr§: in that para. The observation in Ram 
Gnpal Bhuttacharjec's case (1), is only an obiter, the question for 
decision therein having been, whether a mother or the husband 
was the preferential heir. 

Mr. Chakravcrti in reply.—In chapter IV of the Dayabhaga 
the Word 1 Kanya ’ is everywhere used in the sense of unmarried 
damsel or daughter excepting in sections III paras 32 and 33 
which have been held by a Bench of this Court to be interpola¬ 
tions ; even there 1 Kanya ' is used conjunctively with pulra. 
He then goes on to show how Dayatatwa is in his favour. Para 
16 is a digression in which the learned author deals with an 
exception to the general rule Igid down in para 13 and continued 
in para 17 which has no reference to para 16. 

If you accept the line of succession laid down in Dayakrama 
Sangraha you must accept it in full or you must accept that laid 
down in the Dayabhaga as understood by SrikrishnS in his com¬ 
mentary. There is no half way in the matter. If you follow 
the Dayakarama Sangraha youlmust adopt the yautuka line of 


(1) (1905) 3 C. L. J. 15 ; 1 L. R. 33 Calc. 315. 
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succession through and through and this you can not do in the 
face of the cases of Gopal Chunder Pal v. Ram Chandra 
Pramanik (i), and Ram Gopal Bhuttacharjec v. Xarain Chandra 
Bandopadhya (j). If Srikrishna would be regarded as an 
authority in anything, his commentary on the Dayabhaga should 
be regarded as true and bindirtg commentary in this matter. 

The treatment of the subject in Ram Gopal Bhuttacharjec (2), 
is not an obiter dictum. For the last 50 years the question as to 
what should be the* line of succession in the case of avautuha 
Stridhana was at issue and a succession of decisions shows 
that the lines of succession should not be that laid down in 
Payakrama Sangraha but certain other, and the line indicated 
was undoubtedly that laid down in case of ordinary avautuha 
Stridhada. In different cases, different means were adopted to 
- arrive at a line of succession, so that in the case of Rant Gopal (2), 
the learned Judges who decided that case were bound to decide 
once for all what should be the real line of succession before they 
could decide the question at issue , so that that decision cannot 
be said to be an obiter. 

c. a. v. 

The judgments of the Court were as follows : 

Brett J. —The appellants in these four appeals are the four 
sons and the respondents are the three married daughters of 
Saroda Moye Bosu. On ,the 15th June 1X53, Saroda Moye 
received a gift from her father of Taluq No. ? 4X0 Roy Chandra 
Sarma. This was after her marriage. On the 7th October 1903, 
she died leaving 4 sons and 3 daughters her surviving. Three 
of the sons other than the appellant in appeal No. 2095 of 1906 
^ applied to the Collector to be registered as heirs of the taluq by 
right of inheritance from their mother. They were opposed 
by the 3 daughters and on the 24th August 1904, the applications 
of the sons were refused and order was passed to register the 
3 daughters as proprietors of the taluq by right of inheritance 
from Saroda Moye Bosu. The four brothers then filed 4 suits, 
on the 5th July 1905 and following days, praying for declaration 
of their title, each to J share in the taluq and for recovery of 
possession. 

In the Court of first instance, the suits were heard ex forte 
in the abseneb of the defendants and were decreed, the Munsiff 
( holding that the taluq was ayauttika srtidhan of the mother *and 
that the plaintiffs as sons were preferential heirs to the married 
daughters' 

(1) (1901) I. L. R. 28 Calc. 311. (2) (190'.) 3 C. L. J 15 , I. L. R. 83 Calc. 318, 
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On appeal the lower appellate Court has set aside the judg¬ 
ment and decree of the Munsiff in all the cases and has dismissed 
all the suits. 

The plaintiffs, the four sons, have appealed to this Court 
in four appeals. These have been heard together and will all 
be governed by this judgment. 

Admittedly the taluq which is the subject of the present 
litigation is the pitridatta ayautaka stridhan of Sarada Moye Bosu 
and the question which we have to decide is whether the sons 
or the married daughters are the preferential heirs. 

The learned Subordinate Judge has gone with great care 
and detail through the various authorities and has come to the 
conclusion that the balance of authority is strongly in favour of 
the married daughters. In this appeal it has been argued by 
the learned Counsel for the appellants that the learned Subordi¬ 
nate Judge has erred in law in the view which he has taken of 
those authorities and that in fact they support the contrary 
view that the sons are the preferential heirs. 

The determination of the matter in dispute depends on the 
construction which should be placed on the passage in para¬ 
graph 16 section II chapter IV of the edition of the Dayabhaga 
of Jimuta Vahana (as translated by Colebrooke). In that passage 
Jimuta Vahana has adopted the law as laid down by Manu in 
sloka 198 chapter IX. The passage, which is given in the 
vernacular in the judgment of the Subordinate Judge; runs as 
follows : “ As for a passage of Manu. 1 The wealth of a woman ’ 
which has been in any manner given to her by her father, let the 
Brahmani damsel take ; or let it belong to her offspring ’ ; since 
the text specifies ‘ given by her father' the meaning must be, 
that property, which was given to her by her father, even at any 
other time besides that of the nuptials shall belong exclusively 
to her daughter : and the term. Brahmani is merely illustrative 
[indicating that a daughter of the same tribe inherits.]’’ The 
words used which are translated as the Brahmani damsel are 
“ BrahmaniKanya" and the Whole contest has centered round the 
point whether “ Kanya ” should be translated to mean generically 
any daughter, and so to include married or widowed daughters, 
or should be confined to the unmarried daughters alone. If the 
first meaning be accepted the defendants must succeed in these 
suits ; if the second be preferred the plaintiffs must succeed. 

Now it is suggested by the learned Counsel for the appellants 
that the first and obvious way to ascertain the meaning of the 
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word “ Kanya ” in the passage is to search through chapter IV 
of the Dayabhaga and see where the word “ Kanya" occurs and 
what is the meaning which has been given to it. In section I the 
word is used twice as meaning a bride at the time of marriage, 
which may be taken to imply a maiden daughter. In section II, 
irrespective of the passage in dispute, the term Kanya wherever 
it occurs means maiden or unmarried daughter. In section III 
Kanya is used in *the same sense except in verses 32 and 33. 
These ar^the passages on which the Subordinate Judge relies to 
expose, as he says, the fallacy of the hypothesis that the word 
Kanya is used by Jimuta Vahana in the restricted sense of 
unmarried daughter. It is unfortunate that the two passages on 
which »the Subordinate Judge relies are held by some com- 
* mentators to be of doubtful authenticity, and by others have been 
pronounced to be interpolations, and that in a case on the Origi- 
mal Side of this Court, lately heard by a Special Division Bench 
of which one of us was a member, it was held that the two 
passages were forgeries. The final decision on that point will no 
doubt rest with their Lordships of T;he Privy Council, but mean¬ 
while it is apparent that the result of the search through chapter 
[V of the Dayabhaga goes strongly to support the argument that 
the word Kanya is used in that work to mean an unmarried 
daughter. Any argument, based on the use of the word 
“ Kanya ” in modern conversation and literature seems to us to 
be dangerous. In the course of 300 years words in all languages 
change and modify their original meaning. 

The other method of ascertaining the meaning of the word 
Kanya as used in the passage is to look first to the context and 
then to enquire and ascertain how the passage has been interpre¬ 
ted by other authors and commentators. I he decision of this 
case depends as I have already noticed on the meaning to be 
given to the*word Kanya in that passage. 

Now in dealing with the question by the light of opinions 
expressed by authors and commeijtators, we are met with a 
difficulty which the Subordinate Judge has either not recognized 
or ignored that these high authorities in the works which they have 
produced and in the different editions of their works have contra¬ 
dicted themsefves and have displayed a wavering of opinion which 
1 can not but have the effect of weakening confidence in them. In feet 
the point appears to be one of considerable doubt and difficulty 
and in deafing with it we have endeavoured to give to the various 
authorities most careful and impartial study and consideration. 
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Dealing with the question first on principle, we have it that 
the property in suit having been given to Sarada Moye Bosu 
after her marriage comes under the head of ayautnka Stridhan. 
In the ordinary line of inheritance to ayautnka Stridhan the 
sons succeed as preferential heirs to the married or widowed 
daughters. In the case before us the property can only go to 
the married daughters if the Hindu law makes an exception 
between ayautnka Stridhan which is “ Pitridatta" or given by 
the father and ordinary ayautnka Stridhan. The case for the 
defendants is that the texts on which they rely lay down a speci¬ 
al line of succession to pitridatta ayautnka Stridhan ; apparently 
it is not suggested that the exception is governed by either the 
principle of spiritual benefit or natural affection. The learned 
Subordinate Judge has however suggested that it is governed by 
a “ natural desire to make a sort of equitable distribution of the 
effects of the parents, amongst children male and female”, and 
“ to a very laudable desire on the part of the sages to provide for 
helpless and indigent relations.” It does not however appear to 
follow of necessity that married daughters should be more indi¬ 
gent and helpless than sons. 

Dealing next with the authorities, we have first to take 
chapter IV, section II of the Dayabhaga in which the passage 
occurs. The chapter first lays dowr. the general rule of succes- 
sipn with regard to the separate property of a woman and pro¬ 
vides that it devolves in the first instance in equal shares on her 
sons and unmarried daughters, and in support of this view 
quotes passages from Sancha, Lichita and Devala. It then goes 
on to lay down the order of succession of other heirs, and in 
para 11 where noting that the son’s son is preferred to the daugh¬ 
ter’s son, it explains that the reason of it is that the married 
daughter is debarred from the inheritance by the son. In 
paragraphs 13 to 15 the nature of yautuka stridhan or property 
received by a woman at her nuptials, is explained, and it is 
pointed out that the authorities, e. g„ Narada, Catyayana and 
Yajnyawalcya, which give the preference to all unmarried daughters 
over sons are referring to property of that class only. Then 
follows the paragraph 16 in which the passage occurs on which 
the decision of this case mainly depends. It deals with property 
given to a woman by her father “ in any manner" “ even at any 
time besides that of the nuptials,” and provides that Jt shall be 
taken by the Brahmani damsel, or let it belong to her offspring. 

“ Her offspring” is generally accepted as meaning the off- 
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spring of the deceased. The next two passages in the paragraph 
offer a possible explanation of the use of the word Brahmani. 
The concluding passage runs “ such is the meaning of the passage ; 
for [else according to the preceding interpretation] all the texts 
[which declare the equal right of the son and daughter, to inherit 
their mother’s property in certain cases,] would be incongruous.” 
The texts here referred to are those dealt with in the preceding 
paragraphs of the .section and which lay down the general rule 
that the sons and unmarried daughters equally divide the property 
of the mother, and the passage seems to lay down that the 
paragraph provides in respect of Ayautuka stridhan received from 
a father an exception to that rule, and nothing more. 

Tlje succeeding paragraphs 17 to 24 seem dearly to go back 
to paragraph 13 and to deal with the texts referred to in that 
paragraph. They explain that the term “ her issue” in the text 
of Narada refers to the issue of the mother and not of the 
daughters. Section 13, however, distinctly provides that the 
texts relate only to the yautuka wealth given at the nuptials 
because these passages contradict the text of Devaia cited in para¬ 
graph 6. That text runs A woman's property is common to 
her sons and unmarried daughters, when she is dead ; but, if she 
leave no issue, her husband shall take it, her mother, her brother 
or her father.” 

Paragraphs 22 and 23* go on to lay down the line of succes¬ 
sion to the property of a woman received at her nuptials, and 
the passages following explain how the order of succession is 
modified by the form adopted at the time of marriage. 

For the appellants it is argued that paragraph 22 resumes 
the discussion of the succession to yaulttka stridhan from para¬ 
graph 13 and that the intervening paragraph 16 alone deals with 
the succession to pitridatta ayautuka stridhan and provides in the 
case of sucjt property the exception to the general rule of succes¬ 
sion that the unmarried daughters succeed in preference to the 
sons and not jointly with them. This view is supported by the 
order of succession to pitridatta ayautuka stridhan which is given 
in the synopsis of Srikrishna at the end of Chapter IV. 

For the respondents it is argued that the word kanya in 
paragraph 16 is used generically to include all daughters * that 
therefore all daughters whether unmarried, married or widowed, 
are preferred to sons, and that this is the view which Srikrishna 
himself atiopted in his Dayakrama Sangraha. Further it is argued 
.that the discussion in the subsequent paragraphs of the words 
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“her issue" would be unnecessary if the expression “ Brahmani 
kanya ” did not cover married as well as unmarried daughters of 
the deceased. This contention does not, however, seem to be 
sustainable, for the discussion in paragraphs 17 to 21 seems clearly 
to refer to the meaning of the words, “ her issue” as used in the 
text of Narada in paragraph 13. 

It is not easy to determine the exact meaning of the text of 
the Dayabhaga, but the synopsis in which Srikrishna gives the 
order of succession shows clearly enough that he then interpreted 
-it to mean that the unmarried daughters alone were preferred 
to sons in the succession to property given to a woman by her 
father not at her nuptials. 

The next authority we come to is the Dayakrama Sangraha 
of Srikrishna. This is described in the preface as containing a 
good compendium of the law of inheritance according to Jimuta- 
Vahana’s text as expounded in his commentary on the Dayabhaga. 
Chapter II deals with the order of succession to the peculiar 
property of a woman ; section I deals with the succession to the 
property of a maiden ; section’ II defines the peculiar property of 
a married woman ; section III deals with the succession to the 
separate property of a woman when received at her nuptials, 
and section IV with the separate property not received at her 
nuptials. Then comes section V which is important for the 
purposes of this case, and which deals with the succession to the 
separate property of a woman when given to her by her father. 
Paragraphs 1, 2 and 3 deal with the order of succession. It 
has been pointed out to us that in the original the text is not 
divided into paragraphs, and that the paragraphs 1 and 2 and the 
first half of paragraph 3 down to “ received at nuptials ” form one 
paragraph. These passages as well as the remaining part of 
paragraph 3 and paragraph 4 have been interpreted by the 
Subordinate Judge to mean that the order of succession to 
ayautuka stridhan is the same as that of yautuka stridhan given 
by the father, and is first the maiden daughter, then the married 
daughters who have or are likely to have male issue, then the 
barren and widowed daughters, and on these failing the sons and 
the jest. This construction is supported by the learned pleader 
for the respondent who argues that the latter portion t>f paragraph 
3 and paragraph 4 merely confirms the preceding paragraphs. 

The meaning and effect of the four paragraphs have been 
considered by a Bench of this Court in the case of Ifam Gopal 
Bhuttacharjee v. Narain Chandra Bandopadhya (1), In that 
( 1 ) ( 1935 ) 3 C. L. J. 15 ; 1 . L. K. 33 Calc, 316 . 



uieu ooum. 


You VIII.] 


judgment, the learned Judges express the opinion that the first 
paragraph of section V should be taken to apply to the separate 
property of a woman given to her by her father both at her 
nuptials and at any time other than her nuptials, that is to say, to 
bothyautttka and ayautuka stridhan , that sections 2 and 3 should be 
taken to lay down the rule of succession in the case of yautuka 
stridhan, and paragraph 4 the right of succession applicable 
to ayautuka stridhan.’ They take the words “as in the case of 
property ^pceived at nuptials ” in the 3rd paragraph to mean that 
it refers to such property only. The learned J udges also point 
out that if this view be accepted, there will be no difference 
between the line of succession as laid down by Srikrishna - in his 
synopsis to Chapter IV of the Dayabhaga and in the section of 
. his Dayakrama Sangraha with which we have been dealing. 
The learned pleader for the respondents contends that it is 
impossible to reconcile the views expressed in the two works and 
that the line of succession given in the Dayakrama Sangraha 
should be accepted as correct. 

One thing is however clear that if the two opinions be held 
to be irreconcileable, the authority of the learned commentator is 
considerably weakened. 

The next authority is the Dayatattwa by Kaghunandan. 
Chapter X deals with the^uccession to woman’s property. The 
first paragraph lays down the general rule that a woman’s property 
is common to her sons and maiden daughters when she is dead, 
and the succeeding paragraphs up to paragraph xo deal with the 
succession on failure of sons and married daughters. Paragraph 
12 deals with property received by a woman at the time of her 
marriage and prefers the married daughters to the sons. Para¬ 
graph 16 deals with ayautuka stridhan received from the father 
and quotes the passage from Manu relied on in the Dayabhaga 
Chapter IV section II, para 16. Paragraph 17 provides that on 
default of these the son succeeds, quoting in support the authority 
of Manu. The question then arises whether this applies to 
ayautuka stridhan or whether it follows in natural order of 
sequence paragraph 13 which deals with yautuka stridhan. The 
Subordinate Judge has accepted the former alternative, butjiere 
as in the other authorities the succession to ayautuka stridhan 
is introduced seemingly in paranthesis, and it seems open to 
doubt whether paragraph 17 really refers to it or to yautuka. 
Paragraph 18 points out that similarly also the.other text declaring 
the succession of daughters previous to that of sons, refers to 
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this description of woman’s property. This description may refer 
to 11 property given by the parents ” as mentioned in paragraph 
ix or to nuptial presents as mentioned in paragraph 13. 

Mr. Macnaghten in his Principles and Precedents of Hindu 
Law published in 1829 in Volume I, pages 39 and 40 follows, in the 
case of ayautuka stridhan received from the father, the line of 
succession given by Srikrishna in his synopsis at the end of 
Chapter IV of the Dayabhaga. „ 

Sir Thomas Strange in his Elements of Hindu Law Volume I • 
page 247 notices the intricacy with which the succession to 
woman’s property is regulated, and in the appendix Volume II 
page 403 extracts the order of succession as given in the synopsis 
of Srikrishna to Chapter IV of the Dayabhaga and states that it 
is the settled order of succession to the separate property of a 
woman. 

Neither of these learned authors could claim to be, as those 
previously mentioned, expounders of the text of the Hindu Law, 
but both had large experience in the Courts of law and presum¬ 
ably were well aware of the authorities that were accepted in 
them. 

The next authority is the Vyavastha Darpana of Shama 
Churn Sircar. In his first edition published in 1859, he adopts 
the exposition of the law of succession to the property of a 
woman received from her father at any time other than her 
nuptials given by Srikrishna in his synopsis attached to chapter IV 
of the Dayabhaga in preference to that given in the Dayakrama 
Sangraha, because being consonant with the Dayabhaga it is 
.respected above the Dayakrama Sangraha. He also accepts the 
view that in the passage in chapter IV, section II, paragraph 16 
.of the Dayabhaga kanya means u maiden daughter.” 

In the second edition of the Vyavastha Darpana published 
apparently in 1867 (see pages 718—719), the learned author 
accepts the order of succession to the property of a woman given 
to her by her father at any time other than at her nuptials, given 
in Srikrishna’s Commentary on the Dayabhaga. In a remark 
-which follows the portion of the text dealing with this subject, 
the* author notices that in the Dayakrama Sangraha, Srikrishna 
•lays down that succession to the property given by a father to 
his* daughter, whether at the time of her marriage or at any 
■ other time, is regulated according to the principles applicable to 
the property received at nuptials, and he expresses the opinion 
-that this view is supported by the note of Jimuta Vahana in the 
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Dayabhaga on the passage in Manu. But he goes on to say, 

“ the order of succession as given in the commentary on the 
Dayabhaga seems to be more consistent with reason, for in the 
succession to this kind of stridhan , why should the son who 
confers the greatest benefit on the mother be postponed even 
to the widowed and barren daughters (who conter no spiritual 
benefit on her) in the same way as in the succession to the 
yautuka property which descends to the daughters in preference 
to the Sffn solely on account of certain texts of the sages and 
especially the text of Manu chapter III, V. qq. The text and 
note indicate that the opinion of the learned author that, in the 
line of succession, sons should be pieferred to daughters other 
than unmarried daughters. , 

In the edition of his work published in 1883 after his death, 
a different order of succession is adopted and all daughters 
married and widowed are preferred to the sons. 

Here, again, we ha\e a learned commentator expressing L 
diametrically different \iews at different time, a circumstance 
which goes to weaken confidence in him as an authority. > 

Among later commentators, we find in the work on Hindu r 
Law of marriage and stitdhaua by Dr. (now Sir) Gooroodas 
Banerjee, that the learned author in the fust edition remarks thht 
the order given by Srikrjshna’s commentary on the Dayabhaga p. 
is generally accepted as correct, while in the later edition page 
he qualifies it by saying it is accepted as correct by some authfltj- ^ 
ties. The learned author points to the difference between 
authorities on the point and expresses no certain opinion him^Jf. 

Jogendra Smarta Siromoni in his commentary on Hindu 
Law published in 1885 at page 398 deals with pitridatta stridhana. 

He points out first that there is a special rule with regard to this 
class of property, that it goes in the first instance to the unmar¬ 
ried daughter alone. He notices that in the Dayakrama San- 
graha, Srikrishna has laid down that the course of succession to 
pitridatta is similar to that in the case of yautuka, but he goes 
on to say that in Srikrishna’s commentary on the Dayabhaga 
he has expressed a different opinion. He however notices that 
property given by the father before or after marriage mutt be 
regarded as ayautuka and the course of succession to such 
property must be the same as in respect of any other ayautuka , 
except so # far as the operation of the general rules is qualified by 
special texts, and he adds that there is no direct authority for 
saying that all daughters succeed to the pitridatta before the 


Civil*: 

1908. 

Prosunna Kumar 
Bose 

Surat Sashi Ghosc 
Brett, J. 


1 

( 1 


n 



14 


Civil. 

1908. 

Manna Knmar 
Bose 
v. 

at Sashi Chose. 
Brett, J, 


*HB CALCUTTA tAW JOURNAL. [Vol. VIII, 

sons. The learned Subordinate Judge in dealing with this 
authority [fails to notice that the opinion above expressed is 
clearly in favour of the view that the sons succeed to pitridatta 
ayautuka stridhana after the unmarried daughters. In comment¬ 
ing on the judgment of Mr. Justice Mitter in the case of Judoo 
Nath Sircar v. Bussunt Conmar Roy (i), the learned author 
remarks that the conflict between Srikrishna in the Dayakrama 
Sangraha and his master in the Dayabhaga cannot be reconciled 
except by showing that the text of the Dayabhaga is capable of 
being interpreted in the manner Srikrishna has done. 

Babu Golap Chandra Sarkar Sastri in his work on Hindu Law 
notices- the conflict between the Dayakrama Sangraha and 
Srikrishna’s synopsis to Chap. IV of the Dayabhaga in respect 
of the line of succession to Ayautuka Stridhana which is given by 
a father at any time other than the nuptials, and notices that the 
question is beset with considerable difficulty arising from apparent 
contradictions. Mayne in his work on Hindu Law and Usage (7th 
Edition) p. 900 Sec. 673 accepts the view that all the daughters are 
preferential heirs to the sons. 

Taking next the decisions of the Courts we find that in the 
Case of Gopal Chandra Pal v. Ram Chandra Prantanik (2), this 
Court refused to follow the Dayakrama' Sangraha in respect to the 
order in which a brother or a husband was entitled to succeed 
to movable property received by a woman from her father after 
her marriage, and relied in preference on the text of the Dayabhaga 
as being the paramount authority in the Bengal School. 

In the case of Ram Gopal Bhuttacharjee v. Narain Chandra 
Bandopadhya (3) to which reference has already been made, a 
similar view was accepted in respect of the mother’s right to suc¬ 
ceed to an Anvadheya Stridhan of a childless woman in preference 
to her husband. The learned Judges in dealing with the para 16 
Sec. II Chap. IV of the Dayabhaga expressed the opinion that 
subject to the one variation made in that passage Ayautuka 
given by the father is inherited as other yautuka and ayautuka 
given by the father is inherited as other ayautuka ” : and they 
attempt to reconcile the paragraphs 1 to 4 of Section V of the 
Dayakrama Sangraha with this view in the manner already noticed 
in this judgment. 

In the case of Judoo Nath Sircar v. Bussunt Cootnar Roy (-i), 
the exact words of the Dayakrama Sangraha have not been accepted 

(1> (1873) 19 W. B. S64 ; 11 B. L. B. 2fS. 

(3) (1901) I. L. B. 28 Calo. 311. 

(3) (1906) 3 0. lu J. 15 ; 1.1* B. 33 Calc. 316. 



Voi, VIII/) 


HIGH OOUR*. 


tnd in preference an attempt has been made to reconcile them 
,vith the text of the Dayabhaga. 

The result of a careful examination of the commentators and 
mthorities on Hindu Law and of the cases which have come 
>efore the Courts in which the question of the succession to the 
dtridatta Ayautuka Stridhana of a woman has been considered, 
ioes not at all go to support the opinion expressed in rather 
>ver-confident terms* by the Subordinate Judge in the lower 
\ppellate^Court ; the balance of authority is heavily in favour of 
he married daughters being preferred to the sons. 

If we rely on the Dayabhaga itself, and the earliest interpie- 
ation put on it by Srikrishna in his synopsis, we must hold that 
he son* should, be preferred in the line of successipn to the 
narried daughters. If we take the words of the text of the 
Dayabhaga we find that it is only in two exceptional passages, 
>nd those of doubtful authenticity, that the word “Kanya” is 
ised by itself in the Dayabhaga to mean a daughter in the 
;eneric sense. When the author intends to convey that meaning 
he word “ Duhita” is used. “ Kanya " is used to mean “ a bride 
t the time of bridal” and “ an unmarried damsel,” and in fact 
he original meaning of the word appears to have been “ a girl up to 
o years of age.” According to the ordinary rule, unmarried 
daughters and sons succeed jointly to the separate property of 
heir mother, and the question is whether in the passage of the 
Dayabhaga under consideration it was intended to give the un- 
narried daughters preference to the sons, or to give all the 
laughters preference to them. Certainly the use of the word 
Kanya” seems to go far to support the former conclusion. 

To support the contention that the word kanya is used in 
he generic sense to include all daughters, the learned pleader for 
he respondent has relied on the passage in the Dayakrama 
iangraha to which we have referred, and has argued that the 
earned Judges in the case of Ram Copal Bhultacharjcev. Narain 
lhandra Bandopadhya (i) have failed to reconcile the discrepancy 
etween these passages and the synopsis in the Dayabhaga which 
t is contended is irreconcileable. 

The text.of the ancient authors do not however yield redtiily 
o those methods of construction which we are able to adopt in 
lealing with books of recent date. The style is often involved. 
<Io rules of punctuation are observed, and matters are introduced 
n parenthesis both in passages and in sections of the works 
fl) (1905) 3 C. L. J. 15 , I. L. n. 33 Calc. 315. 




Civiu 



Prosunna Kumar 
lioso 
r. 

Sarat Sushi a hose. 
Unit, J. 



THB CALCUTTA LAW JOUKNAL. 


[VoL. VIII. 


216 


civil, 

, 1908 . 

Proaunna Kumar 
Bose 
* r, 

Sarat Sashi Ghose. 
Brett, J. 


without any apparent system or rule. One of the learned Judges 
who was a party to the decision under consideration is a Sanskrit 
scholar who w*as able to seek elucidation of difficulties by 
reference to the original texts. Under these circumstances, it 
seems to me that we should hesitate before differing from the 
view expressed in that judgment. The Dayakrama Sangraha 
is supposed to have been written by Srikrishna after his synopsis 
to the Dayabhaga, but as to this there is no certainty. At all 
events, there is nothing in the Dayakrama to explain; why the 
learned author had modified his previous opinion, and therefore 
there is every reason to attempt to reconcile the two expressions 
of opinion if it be possible. If that can be done in the manner 
adopted qy the learned Judges in the case under notice, all 
further difficulties will disappear. 

If such reconciliation be impossible, then it seems that the 
credit to be attached to Srikrishna as an authority is much 
weakened. 

The meaning of the text of the Dayatattwa of Raghu 
Nandan is far from being clear owing to the introduction in 
parenthesis of the reference to ayautuka stridhan given by 
the father. 

Macnaghten and Strange both accept Srikrishna’s synopsis 
at the end of Chapter IV of the Day abhaga as laying down the 
correct law. 

Shama Churn Sircar in his Vyavastha Darpana wavers in 
opinion, and it is remarkable that in the first and second editions 
which were published during his lifetime and in which he follows 
Srikrishna’s synopsis and accepts the meaning of kanya to be 
unmarried daughter, he gives reasons for his conclusions, while 
in the third edition which was published after his death, no 
reasons whatever for his change of opinion, (if in fact the 
opinion expressed in that edition be his) are mentioned. 

Jogendra Smarta Siromoni refuses to accept the view that 
all daughters should be preferred to sons. The other learned 
authors invite attention to the difficulty which has arisen in 
interpreting the passage in the Dayabhaga owing to subsequent 
contradiction, but do not assist us to elucidate it. 

The decisions of the Courts to which we have referred 
indicate that where there is a difference between the Dayakrama 
Sangraha and the Dayabhaga, the former has been rejected and 
the Dayabhaga followed. 

Taking the passage of the Dayabhaga as it stands, and giving 
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due effect to the use of the word kanya , and taking also into 
consideration the context and the fact that the earliest interpre¬ 
tation of the text was in favour of giving the sons preference to 
the married daughters in the succession to the pitridatta ayautnka 
stridhan , the reasonable conclusion appears to be that the 
intention of the Dayabhaga was to lay down a general law of 
succession to ayautuka stridhan and to make an exception in the 
case of such property received from a father only to the extent 
that in the first instance the unmarried daughter is preferred to 
the son. f see no reason to differ from the view taken by the 
learned Judges in the case of Ram Gopal Bhaltacharjce v. Narain 
Chandra Bandnpadliy (i) that the synopsis of Srikrishna to 
Chapter, IV of the Dayabhaga and the paragraphs in the 
Dayakrama Sangraha are capable of reconciliation 

I would, therefore, set aside the judgment and decree of the 
lower appellate Court and decree the appeal and restore the 
judgment and decree of the Court of first instance with costs. 

As, however, my learned brother differs in opinion from me, 
the case must be referred to the Hon’ble the Chief Justice for 
orders under section 575 of the Code of Civil Procedure. 

Coxe J.—In this case the sole point in issue is, whether sons 
succeed in preference to married daughters to property given to 
a woman by her father at a time other than the time of nuptials ; 
and the decision of this question turns exclusively, or almost so, 
on the further question whether the word “ kanya ” in paragraph 
16, section II, chapter 4 of the Dayabhaga refers exclusively to 
unmarried daughters or includes all daughters. 

1 - It will be convenient to deal with the authorities in order, 
and the first that must necessarily be considered is the Daya¬ 
bhaga itself. The Dayabhaga deals first with the succession to 
woman’s property generally, and lays down that the property of 
a woman gqes on her death, first, to her son and unmarried 
daughter, and then to the married daughters. The author then 
deals with the yautuka property, which he apparently regards 
as exceptional, and lays down that it goes on the mother s death 
to the daughters. Then comes the text on which this contro¬ 
versy hinges. (IV, *», 16). The author quotes a text of Manu 
which runs, "The wealth of a woman, which has been in any 
manner given to her by her father, let the Brahmam damsel 
f (kanya) “ take ; or let it belong to her offspring.” And as I have 
said, the controversy arising in this case turns principally on the 
( 1 ) ( 1906 ) 3 C. L. J. 16 ; I. L. B. 33 Cftlc. 315 . 
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question, whether the word “ konya" is intended to refer only to 
the unmarried or to all daughters. 

There is €o dispute that the term means “ daughter.” It- 1 
is not suggested that any girl who was not a daughter could by 
any possibility succeed. But itj.is strenuously argued that the 
word ordinarily means a maiden daughter only, and is only used 
to signify daughters in general, when used in conjunction with 
the word putra (son). Particular reference is made to the use of 
the word in the text of Devala, quoted in paragraph 6 of the 
same section of the Dayabhaga, which runs : 11 A woman’s pro¬ 
perty is common to her sons and 1 kanya' when she is dead ; 
but if she leave no issue, her husband shall take it etc.” It is 
very curious that if the word u kanya" here refers only to un¬ 
married daughters, there is no direct .reference to unmarried 
daughters at all, though admittedly they succeed before the 
husband. But it is not disputed that the word “ kanya" in this 
passage means unmarried daughters only. 

At the same time, it cannot be denied that the word is 
occasionally used to signify daughters generally, and the sense in 
which it is used in this passage must in my opinion be gathered 
from the context. It has been argued that the paragraphs 
succeeding paragraph i6 deal with the question whether in the 
text of Manu quoted above, the w.ords, “ her offspring” refer to 
the daughter's offspring or the offspring of the deceased mother. 
And it has been argued that the fact that this point has been 
thought worthy of serious discussion shows conclusively that the 
word “daughter” must include married daughters, for obviously 
an unmarried daughter could not, in the eye of the law, have 
any offspring at all ; and, therefore, if only unmarried daughters 
were referred to, there could be no controversy or discussion as to 
what was meant by the words “ her offspring.” To this argu¬ 
ment there would, in my opinion, be no answer, if the paragraphs 
really referred to the text of Manu before quoted. But if I 
understand the paragraphs aright, they refer to a text of Narada 
quoted in paragraph 13, and not to the text of Manu at all. 
Still the fact remains that the author of the Dayabhaga deals 
wifh the succession to yautnka property in paragraphs 13, 14 
and 13. He then deals with this special subject of the success- 
ioh to pitridatta property. He then devotes paragraphs 17 to 21 
to a possible misconception that might arise with regard to the 
succession to yautuka property laid down in paragraph 13. And 
then he goes on dealing with the succession to yautuka pro- 
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perty generally. Taking the whole arrangement of the section, with 
the parenthetical reference to the succession to pitridatta property 
in paragraph 16 embedded in the general discussion of the succes¬ 
sion to yautuka property, it seems to me that the author of the 
Dayabhaga regarded pitridatta property as coming under the rules 
relating to yautuka property, so far as daughters were concerned. 

A yautuka property goes first to the son and unmarried 
daughter, then to the other daughters. Ayautuka goes first to the 
daughters and then to the sons. If really there were a third 
and entirely distinct order of succession to pitridatta property, 
it seems reasonable to suppose that in a work that is certainly 
not inattentive to detail, it would have been stated distinctly 
what jt was. 

It has been argued on behalf of the appellants that if he 
intended that daughters]as a class succeeded to pitridatta property, 
the author of the Dayabhaga would certainly have laid down 
their order of succession within the class. To me the fact that 
he has omitted to do so, and has merely stated the fact of the 
daughter’s succession in a parenthosis embedded in the middle of 
the rules governing the devolution of yautuka property, in 
which the order of succession of daughters inter he is set out, 
seems to indicate that he did not regard the succession of the 
“kanya ” to pitridatta property as any exception to the rule govern¬ 
ing the succession to yautuka property. It must be remembered 
that the word "kanya" was not his own. He was quoting from’the 
Code of Manu, which was in verse, and presumably subject to 
the laws of metre and style. He did not feel himself bound to 
assign any specific meaning at all to the word “ Brahmatti and 
it may well be that he did not feel himself bound to attach a 
restricted meaning to the word 'kanya.' With reference to the words 
“ or let it belong to her offspring ” in the text under considera¬ 
tion, it may be asked why a word signifying both male and female 
offspring should be used if the text means that on failure of 
daughters the property goes to the sons. It is clear however 
from the context that the word “ offspring” cannot refer to all 
the children but only to the children other than the "kanya." If 
therefore "kanya" means all the daughters, the word “offspring” 
must refer to the sons. If, on the contrary, the word "kanya" 
means unmarried daughter only, the text prescribes that in 
the absence of an unmarried daughter, sons and unmarried 
daughters inherit together, which is not suggested by any body. 
This consideration seems to me to support in some measure the 
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view that the word “ kanya" refers to all the daughters. I do not 
however lay any stress on this beyond saying that in my opinion 
the use of the word “offspring” is not inconsistent with the view 
that the term “ kanya ” refers to all the daughters. 

Next comes the strongest authority on the side of the 
appellants, namely the summary by Srikrishna, at the end of 
Chapter IV of the Dayabhaga, of the rules of succession prescribed 
in that chapter. This clearly lays down that in the case of 
pitridatta property, not given at the time of marriage, the 
maiden daughter succeeds first, then the son, and then tfie other 
daughters. 

It is argued, however, by the respondents that this authority 
has been destroyed by the fact that Srikrishna in his later .work, 
“ The Dayakrama Sangraha” (Chapter II, section 5) has laid down 
that the daughters succeed before the sons. It will be necessary 
to set out the first three paragraphs of the section in full. They 
run as follows : 

“1. In regard to the wealth given by a father to a woman, 
at the time of the wedding, or antecedent or subsequent to it, a 
maiden daughter inherits in the first place. 

“ 2. After her, a married daughter who has, and one who 
is likely to have, male issue inherit together. 

“ v Next the succession devolves on the barren and widowed 
daughters, and in default of all daughters, the son and the rest 
succeed as in the case of property received at nuptials ; for a 
text of Manu declares. “ The wealth of a woman which has in 
any manner been given to her by her father, let the Brahmani 
damsel take ; or let it belong to her offspring.” 

It was held in Ram Gnpal Bhattacharjce v. Narain Chandra 
Bandopadhya (1) that though the first paragraph referred to 
both yautuka and ayautuka pitridatta property, the second and 
third could refer to yautuka pitridatta property only. This view 
was based principally on the words “ as in the case of property 
received at nuptials,” and on the fact that, if the second and 
third paragraphs referred to an ayautuka as well as yautuka pitrt- 
datta property, it would be impossible to reconcile the Daya¬ 
krama Sangraha with the same author’s synopsis of the Dayabhaga. 
It has been argued, however, before us that a consideration of 
the original text renders this view untenable. We are informed 
that the first two paragraphs and the third paragraph as far as 
the words “ widowed daughters ” form one sentence, prescribing 
(1) (1806) 3 O. L. J. IS , 1 . Ii. R. S3 Calo. 815. 
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that the maiden daughter is first entitled to succeed, then the * 
married daughter and then the widowed daughter ; and ending 
with the word “ entitled ” which applies equally to all the preced¬ 
ing nominatives. An entirely new sentence then begins with the 
words, “ In default of all tile daughters. ” If this is so, and the 
fact has not been disputed before us, then although I have the 
greatest diffidence in dissenting from the view of the learned 
Judges in the case cited above, I find myself unable to understand 
how anj* distinction can be drawn between the first and the two 
following paragraphs in their relation to all kinds of pitridatta 
property. And it appears to me that the succeeding sentence 
“ In default of ail daughters the son and the rest succeed as in 
the ca^e of property received at nuptials ; for a text of Manu 
declares, “ The wealth of a woman, which has in any manner 
been given her by her father let the Brahmani damsel take ” 
implies that in the view of Srikrishna at the time he wrote the 
Dayakrama Sangraha, the term “ Brahmani damsel ” was in 
effect synonymous with “ all daughters." In paragraph 4, it is 
laid down that whatever is given by the father “ belongs first to 
the damsel and after her it goes to her offspring, her son." This 
paragraph is to my mind conclusive that Srikrishna at the lime 
he wrote the Dayakrama Sangraha regarded the term “ kanya" as 
including married daughters, since otherwise he could not have 
referred to their sons. 

Next comes the Dayatatwa of Kaghunandan. Chapter X 
of this work begins by dealing with succession to Stridhan 
generally. Then in paragraphs 12 to 15 the author deals with 
succession to yautuka. Paragraph 16 deals with the text of Manu 
that pitridatta property goes to the Brahmani damsel. Paragraphs 
J7 and 18 run as follows : 

• “17. On default of these the son succeeds; since Manu 

says ‘ on default of daughters the inheritance goes to sons.' 

“ 18. Similarly also other texts declaring the succession of 
daughters previous to that of sons refer to this description of 
woman’s property.” 

Then paragraph 19 begins. “On failure of sons and the 
others, a woman's nuptial presents go to the husband." * 

It is argued on behalf of the appellant that paragraph /6 is 
a parenthesis and that, at the end of it, the author resumes the 
consideration of the succession to yautuka property. In this 
view, the words “ on default of these ” at the beginning of para¬ 
graph 17 mean “ on default of the daughters mentioned in para- 
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graph 13.” On the other hand, it is argued on behalf of the 
respondents that the words mean “ On default of the Brahmani 
damsel mentioned in the preceding paragraph.” It seems to 
me that both views are tenable and that it would be unsafe to 
build any firm conclusion on this passage. I may say however 
that the repetition of the words “ nuptial presents ” in paragraph 
19 tends in small measure to show that the parenthesis about the 
pitridatta ends, and the discussion of yautuka property is resumed 
at that point. 

The authority next quoted is Jagannath’s or Colebrooke’s 
Digest. It is difficult to base any conclusion on this work as it 
quotes both the text of Devala, to the effect that the son and 
maiden daughter together, and that of Catyayana, to the: effect 
that the daughters, succeed, and draws no clear distinction 
between yautuka and ayautuka property. But in quoting the 
text of Manu (paragraph CCCCXOV) the author construes it as 
laying down that the property of a childless wife shall go to the 
daughter of a Brahman co-wife, or to the issue of that daughter. 
So that it is clear that the author did not regard the term 
“ kanya" as necessarily confined to an unmarried girl. 

Subsequent commentators may be briefly referred to, although 
the case must be decided on the view that is taken of the earlier 
authorities. Macnaghten is wholly In favour of the appellant. 
Strange is claimed as being in his favour, but all that appears in 
that work is a reprint of Srikrishna’s synopsis at the end of 
chapter IV of Dayabhaga. Jogendra Nath Bhattacharyya is in 
favour of the appellant’s contentions, but his views are in my 
opinion weakened by the distinction which he draws between the 
first and subsequent paragraphs of section V of the Dayakrama 
Sangraha. Golap Chandra Sarkar seems to have been unable to 
make up his mind on the point, and a still more remarkable 
instance of this indecision may be found in the wortc of Shama 
Churan Sircar. In the first edition of the work of that learned 
author, he seems to have been wholly in favour of the view urged 
by the appellant. In the second (Sec. 464), he admitted that the 
Dayabhaga furnished full authority for the contrary view, but’ 
thought that reasons required the postponement,of the mar¬ 
ried, daughters to the sons. But in the last edition of his work, 
published some months after his death, he went wholly round to 
the view for which the respondents now contend. On the other 
hand, Mayne is wholly opposed to the view taken by the 
appellants. 
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I attach a good deal of importance to the comments in the 
second edition of Shama Churn Sircar’s Vyavastha Darpana and' 
those in Mr Justice Banerjee’s work on stridhan. The first 
author gives the succession as laid down in Srikrishna’s synop¬ 
sis at the end of chapter iy of the Dayabhaga. That was the 
order of succession which he thought was right. He defends 
it as based on reason. But he admits, and, as it seems to me, 
reluctantly admits tftat Srikrishna in the Dayakrama Sangraha 
lays dowg that succession to all pitridatta property is regulated 
according to the principles applicable to the yautuka property. 
And then he goes on to say “ The above is not the solitary 
opinion of Srikrishna alone but also of Jimuta Vahana as is 
evident* from the following note." The note is a quotation of 
the paragraph 16 which has already been set out in full. Now if 
the word ” kanya" must necessarily mean an unmarried daughter, 
I cannot understand how Shama Churn Sircar can have felt 
himself forced to admit that paragraph 16 was opposed to the 
view which he was defending. For if the word “ kanya ,” as we 
are now told, would necessarily convey to all Sanskrit scholars 
the signification “ unmarried daughter,” it is clear that the 
commentator must have seen at once that the Dayabhaga was 
not opposed to the synopsis and did not support the view that 
the order of succession to 3II pitridatta property was the same as 
that of succession to yautuka. And the fact that this evidently 
did not answer to him indicates strongly to my mind that the 
restriction of the meaning of the word “ kanya” to unmarried 
daughters is untenable. 

The same considerations apply though in a less degree tft Mr. 
Justice Banerjee’s observations in page 408 of his work on 
marriage and stridhana (second edition). Though he does not 
express any very decided opinion, he seems to accept the order 
laid down *in Srikrishna’s synopsis ; but he observes that 
according to the Dayakrama Sangraha the order of succession 
was the same as for yautuka and .that this “ seems to be in 
accordance with the opinion of Jimuta Vahana and Raghu Nan- 
dan.” And clearly if the word “ kanya" had conveyed to the 
learned commentator’s mind the meaning of “unmarried daugh¬ 
ter” only, he could have had no reason whatever for saying that 
it was the opinion of Jimuta Vahana, that the order of succession 
for all pitridatta property was the same as that for yautuka. 

We have been referred to two cases Judao Nath Sit car v. 
Bussunt CoomarRoy (1) and Gopal Chandra Pal v. Ram Chandra 
(1) (1873) 19 W. B. 284. 
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Pramanik (i). But all that was held in the first of these cases 
was that the words “sons and the rest” in the Dayakrama 
Sangraha did not include collateral heirs, and this finding does 
not seem to me to have any bearing on the present case. The 
second case also has no real application to this case. 

I think that the appellants have failed to show that the 
Subordinate Judge is wrong. The only clear authorities on the 
point are the two diametrically opposed statements of Srikrishna. 

If either of these is to be preferred, it should, I think, be 
the latest, namely, the Dayakrama Sangraha. Otherwise the 
decision of the case must turn on the question whether the 
word “ kanya ” in the Dayabhaga includes married daughters. The 
Subordinate Judge is of opinion that it does include them. The 
arrangement of that portion of the Dayabhaga indicates that the 
author intended to include them. The interpretation of Manu’s 
text given in Jagannath’s Digest, and in the Dayakrama Sangraha 
indicate that the term was understood as including married 
daughters. Among the later commentators, Gooroo Das 
Banerjee and Shama Churn Sircar, in the second editions of their 
works, while accepting the order of succession laid down in the 
synopsis, were at the same time of opinion that that order was 
opposed to the Dayabhaga, a view which necessarily implies that 
they thought that the term “ kanya ” jncluded married daughters. 
Against these authorities, there are the clear opinions of 
M'acnaghten and Jogendra Nath Bhattacharyya which in their 
turn are opposed to that of Mayne. I find it impossible to hold 
on these authorities that the term “ kanya " could not have been 
intended to include married daughters. I think that it does 
include them, and if this view is correct, these appeals must 
necessarily fail. 

Accordingly I would dismiss these appeals, but I agree that 
they should be referred to another Judge or Judges under 
section 575 of the Civil Procedure Code. 

Consequent on this difference of opinion, the matter was 
referred to the Chief Justice who appointed Mitra J. under Sec. 575 
of the Code of Civil Procedure, to decide it as the third Judge 
on Jhe 18th July 1908. 

Mr. B. Chakraverti (with him Mr. Lahiri and Babu Mohini 
Mohun Chackerbutty) for the Appellants relied upon his former 
argument. 

• Dr. Priya Nath Sen (with him Babu Rajendra Chunder 
Guha for Babu Akhilbandhu Guha) for the Respondents * 
(1) (1901) I.L R, S8 Oslo. 311, 
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The word sh(T in Manu's Text cited in Dayabhaga must be 
taken to mean daughter in the generic sense and not an unmarried 
daughter only. The text itself indicates that, for, if the word be 
taken to mean an unmarried daughter , then on the second inter¬ 
pretation of the text as given*in the Dayabhaga, the expression 
becomes incongruous ; it would be unmeaning to say that 
in default of the unmarried daughter of the rival Brahmini wife, 
the offspring of that unmarried daughter should inherit the 
property left by the deceased childless woman. This objection is 
conclusive, for you can not attach one meaning to the word 
on the first interpretation, and another on the second ; and the 
best way of solving a doubt about the meaning of the word used 
in a text is to be guided by the indications furnished by the text 
itself. Reference to this or that lexicon furnishes no sure guide ; 
for instance, Medini says that the word may mean any 
woman. The word primarily means ‘an unmarried woman' and 
not an ‘ unmarried daughter it can not be said that the word 
bears that sense in the text cited, fcv, were it so, any unmarried 
Brahmini woman might claim the property ; therefore the word 
must be interpreted to have a secondary sense ; that is, either 
the sense of unmarried daughter or the sense of daughter in 
general ; the wond is used in both of these secondary senses by 
authoritative writers. Sde Mahabharata, Anushthan Parva, 
Chap. II, verses 38,55 and Chap. IV, verse 22 ; Ramayana, Bala- 
kanda, Chap. XXXV, verse 15 ; compare also Kalidas’s Kumar 
Sambhava sip*ii set ^ qrft. In these passages the word 
Wl has been used in the sense of daughter generally. 

[Mitka J.—These passages do not prove much. They only 
show that the word qpijr is used to mean ‘born of a particular 
person'.] 

So the,word ^r*tt in Manu’s text, he submits, means ‘a 
woman born of a particular person,’ i. e. a daughter in the generic 
sense. . 

Now, taking the word in the secondary sense, ene has to 
choose between the two senses noticed above, and for this pur¬ 
pose the first criterion is to refer to the indication furnished by 
the text itself, which, as submitted, supports his contention. 
Sarvajnanarayana in his commentary on Manu distinctly .says 
that the word here means any daughter (see Mandalik’s 

Manu V 61 . II page 1216.) The other commentators also have 
adopted the same interpretation, for not only do they desist 
from saying that the word qr*iT here means an unmarried 
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daughter, but they adopt the second interpretation given in the 
Dayabhaga and explain ?Rpisna as referring to the offspring of 
the thereby indicating that the latter word does not mean 
an unmarried daughter only. Referring to Mitakshara it will be 
found that Vijnaneswara uses the wcrd as an equivalent for 

the word qrwrr in explaining this very text. (Mitakshara, Bombay 
Edition) ; Viramitrodaya also does the very same thing (Golap 
Chunder Sarkar’s Edition, Chap. V Pt. 2, Set. 5). These works, 
therefore, all support his interpretation. Dayabhaga itself in 
expounding the second interpretation says utpf) Rirnff 
wherein the words and are used as equivalents. 

If the contention of the other side were correct, why did not 
Dayabhaga qualify the word by adding an adjective wwst 
( unmarried). 

As regards the commentaries on Dayabhaga published in 
Prasanna Kumar Tagore’s Edition, a careful reading will show 
that all the commentators excepting Srikrishna support my con¬ 
tention. Even Srikrishna changed his opinion in his Dayakrama 
Sangraha. The original passage in the Dayakrama Sangraha 
makes it quite clear that with regard to all kinds of 
Stridhana property the daughters inherit before the sons. Daya- 
tattwa is also clearly in his favour ; so also Jag^gpiath’s view. 

As regards translators, Sir William Jones in his translation 
of.Manu, and Colebrooke in his translation of Dayabhaga tran¬ 
slate the word used in this connection by the word ‘daughter.’ 
It is true in some other passages of Dayabhaga, Mr. Colebrooke 
takes the word ^T"JT to mean an unmarried daughter, but that is 
not at all against me. Mr. Colebrooke was a great Sanskrit Scholar 
and knew that the word sometimes meant unmarried daughter 
only ; why then does he not adopt the same meaning in translat¬ 
ing this passage ? He must have had very good reasons for doing 
so. Authorities, therefore, clearly preponderate on his side. In 
the recent Privy Council case of Radha Prosad Mullik v. Rani- 
motii Dassi (1) their Lordships partly base their decision on the 
ground that in the case of Stridhana of a daughter, her 

daughters succeed under the ordinary Hindu Law in preference 
to the sons. This also supports his contention. 


c. a. v. 


Jvly, 27. 


Ultra J.—The decision of the question of Hindu law raised 
in these appeals depends on the interpretation of Chapter IV, 

(U;(1908) 8 C, L. J. 48 . 
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•Section II, para 16 of the Dayabhaga of Jimuta Vahana, the 
paramount authority in the Bengal School. Other authorities 
may be followed, if there be any ambiguity in Jimuta Vahana’s 
text. Srikrishna and Raghu Nandana undoubtedly deserve the 
greatest respect, but their opinions must yield to the authority 
of their great master, Jimuta Vahana, himself. 

Chapter IV, section II, para 16 of the Dayabhaga of 
Jimuta Vahana is as follows in Colebrooke’s translation: “ As for a 
passage of.Manu, 1 The wealth of a woman, which has been in 
any manner given to her by her father, let the Brahmini damsel 
take ; or let it belong to her offspring since the text specifies 
'given by her father,’ the meaning must be, that property,‘which 
was givdn to her by her father, even at any other tiijie besides 
that of the nuptials, shall belong exclusively to her daughter &c.” 
The text of Manu referred to in the paragraph is thus in original;— 
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wr*nfT *r wtn it” Chapter IX. V. 198. 

The word “ damsel” in the translation by Colebrooke 
represents the word “nmrt” in the original text. In Jimuta 
Vahana’s commentary on it in para 16, he also uses the word 
“acerarr. l” IntH&next sentence in that paragraph, he uses the 
words “ Jtmuft W 1” In this last sentence, the word 

“ is evidently used in contradistinction to the word “sptfi” 

The question then arises—In what sense has the word “ srmj” 
been used by Manu and Jimuta Vahana ? The arguments before 
-4ne, as well as those before my learned colleagues, (Brett and 
Coxe JJ). related principally to the meaning of the word “ qpqt” 
and the sense in which it was used by Jimuta Vahana. Does it 
mean an unmarried daughter, or daughters generally ? 

The word “ wi' 1 primarily means a maiden daughter , a virgin 
“ (kumari). That is the interpretation of the word given 

by the celebrated lexicographers Amara Singha and Hem Chnadra. 
In the Medini also, the first synonym of “ is “ gf n i <* t" maiden 
daughter. The same meaning is given in the Sabdakalpadruma 
by Raja Sir Radha Kanta Deb Bahadur, and all the later 
lexicographer. Professor H. H. Wilson in his Dictionary "also 
gives the same meaning—“ A maid , a virgin , a girl of nine on ten 
1 years of agi." Later writers have occasionally used the word 
to mean*'a woman” i.e., “•rrft”—from the particular to the 
general. But that is not the meaning of the word as used in 
the Smritis. To illustrate the primary meaning, “ virgin”, of the 
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word, the learned author of the Sabdakalpadruma has cited a* 
significant passage from the Vanaparva in the Mahabharat, 
showing the root and inflexion of the word and its meaning 
kumari —“ He gives the secondary meaning “ woman” 

(wift) following the earlier lexicographers. Sir Greaves Haughton 
in his Dictionary confines the meaning to a “ maid, a virgin, a 
young woman.” In fact there can be no doubt as to the meaning 
of the woid as used in earlier Sanskrit literature and law. The 
genus (woman) for the species (virgin) is of later use. r 

I have not been able to find the word used in its wider sense 
anywhere in Manu. The word “ ^f%a” means daughtei^married, 
unmarried or widow. All female children are daughters, 11 §f%a”. 
The word includes in its significance, “ araji” and the lexico¬ 
graphers I have referred to, are unanimous in this respect. 
Amar Singha, Hem Chandra as well as Medini also give the 
wider meaning of the word kanva, but they do not give the 
synonym to be duhitn . they give the word woman (•TH a f). When 
Jimuta Vahana uses the words “ uptn” in para¬ 

graph 16, he must have used the word u fp??” in its appropriate 
sense of daughter and the word “ as included in the genus 
“ The word “ occurs also in paragraphs 6 and 7 of 

the same chapter and section. In para 6 thwtext of Devala is 
cited “BTWiwr' HWtRwnwt ^ftrar 'fattTfl” and in para 7 the 

word is interpreted to mean, as it must “gtBrt’fi” In both the 
paragraphs, Colebiooke's translation of the words is “unmarried 
daughter." I am not disposed to come to the conclusion that 
the same word was used by Manu and Jimuta Vahana in an 
unusual sense in Chapter IX. V. 198, and paragraph 16 respectively 
Such use would be inconsistent with its use in other parts o 
their great works. 

Of the commentators on Manu’s text, Kulluka carries thi 
greatest weight. He seems to be of opinion that unmarriec 
daughter first succeeds, and on her default, the sons of the 
deceased. He lays down distinctly that in the presence of botl 
an unmarried daughter and sons, the former should be preferree 
and the sons follow the maiden daughter. This seems to bi 
also'the opinion of Manu’s commentators, Raghavananda, Nandai 
and Ram Chandra, but Sarvajna Narayan may appear to be of 1 
different opinion. The latter says “ a bt# rpc*l”— i.e 

word kanya is used for daughters generally. But Sarvajn; 
Narayan’s authority has never been recognised in Bengal a 
superior to Kulluka’s and the sentence itself is very vague. 
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The commentators of Dayabhaga, Srinatha, Ram Chandra, 
Maheswara, Achyutananda, Raghunandana and Srikrishna, inter¬ 
preted the word “ ^tt" in the text as having its ordinary meaning 
unmarried daughter. Srikrishna is abundantly clear in his 
commentary as has been pointed out by Brett and Coxe JJ. Sri¬ 
krishna, and Raghunandana subsequently, laid down in their 
respective treatises a different rule of succession, as if the word 
11 erarr” might mean daughters generally. In a conflict of autho¬ 
rities, however, Jimutavahana must be preferred. The later 
opinions of Srikrishna and Raghunandana which are not based 
on the text of the Dayabhaga ought not to be followed by the 
Courts in Bengal. 

Magiaghten (Principles of Hindu Law pp. 30-40), Strange 
(Vol. I p. 2?], and Yol. II p 403), Shama Churn (Yyavastha 
Parpana p. S06. ist Edition ; p. 717-K 2nd Edition), and Elberlmg 
have followed Srikrishna's commentary on the Dayabhaga and 
not his individual opinion as given m the Dayakrama Sangraha. 
The order of succession—maiden daughter, son and other daugh¬ 
ters—was accepted by all Anglo-Indiah Tevt wi iters until a cloud 
was thrown in the third Edition of Shama Churn's Vyavastha 
Darpana published after his death. Sir (Jooroodas Banerjee in 
his learned work on the Hindu Law of tnaniage and stridhana 
(p. 408, 2nd Edition) seems to be of opinion that Srikrishna did 
not follow Jimutavahana as regards succession to pitndatta 
stridhana. Raghunandana in his Day a ta then did not also follow 
the Dayabhaga. 

I am of opinion that we should follow the Dayabhaga and 
not Srikrishna and Raghunandana, when it is evident that 'the 
latter have not followed their master in giving preference to 
daughters generally. I am confirmed in my view by what 
Rampini and Mookerjee JJ. have said in Ram Gnpal Iihatta- 
charyva v. Ngrain Chandra Bandopadhya (1) I agree, therefore, 
with Brett J. 

The result is that the appeals will be decreed with costs in 
all the Courts. 
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( 1 ) ( 100 .-,) 3 C,L. . 1 . i:,(tl) ; T. I,. B. 33 Calc. Sir, ( 325 ). 
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[On appeai. from the High Court of Judicature at.-Mai>ras.] 9 

Trustee, suit by—Decree in plaintiff'! farour—Appeal by defendants—Plaintiff's S 
application to alter the judgment so as to defeat his own action—New fv 

plaintiffs, joining of—Surrender of a decree m hit favour by a trustee — 
Betrayal of trust—Refusal of the Court to alter the decree. 

The plaintiff, the hereditary trustee of a temple dedicated to the worship 
of Shiva and where the customary ceremonies of Hindu worship were carried, 
on sued the defendants, who represented a caste called the Nadar or Shanar 
caste. The question between the parties was whether the defendants and the 
caste to which they belonged had legal right to enter and worship in the temple. 

The first Court decided against the defendants, who thereupon appealed to the 
High Court. The plaintiff thought fit to profess that he then saw that he and , 
the Judge of the lower Court were wrong and asked the High Court that the 
judgment of the lower Court should be altered so as to defeat his own action. 

The High Court, on being applied to. as their Lordships held very properly, 
reinforced the cause of the worshippers of the temple by joining certain new 
plaintiffs to the original plaintiff (whose confidence in the justice of his suit 
had by that time convalesced). The High Court refused to alter the decree 
and their Lordships held, oorrectly. 

The compromise by the trustee was not bonajide and not lawful within the 
meaning of section 875 of the Civil Procedure Code.lTheidecree of the first Court I 
did cot cease to be binding upon the parties by the mere fact of appeal . 
though the pendency of the appeal opened the whole question for the appel¬ 
late Court. A trustee who gives up the right under the decree under appeal is 
guilty of breach of trust. 

Appeal from a decree of the High Court of Judicature at ' 
Madras (Benson and Boddam JJ.) (i), dated the 14th February j 
1901, affirming a decree of the Court of the Subordinate Judge 
of Madura, East, (July 20, 1899). 

The principal question involved in the appeal was whether 
the appellants and other persons of the caste to which they 
belonged were prohibited from entering into and worshipping 
in the Hindu temple oi Minakshisundareswaral, situate in the 
toWn of Kamuti. 

On July 5, 1908, Raja M. Bhaskara Sethupathi instituted 

(1) Reported in (1901) 12 M. L. J. 360. 
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the suit in the Court of the Subordinate Judge of Madura (East). 
He was the zemindar of Ramnad, and, as such, he was the 
hereditary trustee of the temple at Kamudi in the Madura 
District in which Siva was worshipped under the form of 
Minakshisundareswarae. The defendants (the present appellants) 
were residents of Kamudi, and belonged to the Nadar or Shanar 
community. They were sued as representing that community 
under the procedure laid down by section 30 of the Civil Proce¬ 
dure Code. The plaint alleged that the Shanars, as a caste, were 
prohibited both by custom and by the shastras from entering the 
plaint temple, but that, on may 14, 1897, the appellants forcibly 
entered the temple in procession with music and torches and 
performed acts of worship, and thereby polluted the temple and 
caused obstruction to the lawful worshippers. The plaintiff, 
therefore, prayed for a declaration that “ neither the defendants 
nor other Shanars are entitled to enter into any part of the said 
temple” ; for a perpetual injunction to restrain them from so 
doing ; and for the payment of Rs. 2,500 as damages. 

The appellants, by their written statement, denied the acts 
of sacrilege alleged and claimed that “ according to the Shastras 
and custom these defendants have a right to use the plaint temple 
and to participate in the pooja and worship therein performed, in 
the same manner and to the same extent as any other class in the 
place (Brahmins excepted) and have been from time immemorial 
exercising such right and participating in the pooja and worship 
therein." They admitted having entered the temple on May 14, 
1897, and worshipped there in accordance with custom. They 
also denied the plaintiff’s right to exclude them. 

On July 20, 1899 the Subordinate Judge delivered his judg¬ 
ment. He found that the appellants had not been allowed to 
use the plaint temple in the past for worship ; that the custom 
set up by them, in support of the right of entry, had not been 
made out, and that they belonged to a class which, under custom 
and the Shastras, were precluded from entering the plaint-temple 
which was governed by the ritual prescribed in the Saiva Agamas 
adopted as authoritative and current in the Madura District. 
A decree was accordingly passed whereby it was “ declared, 
ordered and decreed that neither the defendants nor the other 
members of their community living at Kamuty are entitled to 
enter into any part of the temple of Minakshi Sundareswara at 
Kamuty subject to the trusteeship of the plaintiff and in his 
possession, that a permanent injunction be issued restraining the 
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defendants and their fellow castemen at Kamuty from entering 
the said temple or any part thereof and that the defendants ido 
pay plaintiff on account of the temple and for the performance 
of the necessary purificatory ceremonies a sum of Rs. 500 and 
that each side do bear its own costs.’’ 

Against that decree the appellants appealed to the High 
Court of Judicature at Madras. 

On May 2, 1901, a petition signed by the plaintiff and the 
appellants, was preferred, on behalf of the latter, to the High 
Court, in which it was stated that the parties had effected a com¬ 
promise of the matters in dispute in the appeal, and prayed that 
the compromise might be recorded, and a decree passed in accor¬ 
dance therewith, in supercession of the decree of the Court of 
the Subordinate Judge. 

The material part of the agreement of compromise, a copy 
of which was annexed to the petition, wasjas follows :— 

“Whereas the plaintiff instituted the above suit and ob¬ 
tained a decree therein declaring that neither the defendants nor 
other members of their community living at Kamuty are entitled 
to enter into any part of the temple of Minakshisundareswaral at 
Kamuty, subject to the trusteeship of the plaintiff and in his 
possession and permanently restraining the defendants and their 
fellow castemen at Kamuty from entering the said temple or any 
part thereof and awarding plaintiff Rs. 500 by way of damages, 
and the defendants have preferred the said appeal No. n of 
1900 against that decree to the High Court of Judicature at 
Madras and it is extremely uncertain as to what the result of 
the said appeal will be, whereas the plaintiff on full and further 
enquiry is satisfied that as a matter of fact the defendants and 
their caste people have enjoyed the right of access to and of 
worshipping in the temples of Ramnad Zemindary including the 
plaint temple at Kamuty in the same manner and to the same 
extent as the Vellala, Chetti and other Sudra sects of the Hindu 
community have enjoyed and that the defendants’ caste people 
have always enjoyed and do still enjoy the aforesaid right of 
access and worship with reference to similar temples situated 
elsewhere than in the Ramnad Zemindary, whereas the plaintiff 
is advised and instructed that according to the Hindu Sastras the 
people of defendants’ caste are entitled to the said right ot 
access and worship with respect to all Hindu temples and where¬ 
as the plaintiff has ascertained that the sentiments of the gene¬ 
ral body of the Hindu community are in favour of the defendants’ 
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i caste people exercising their said right of access and worship in 
respect of all Hindu temples, it is hereby agreed as follows :— 

“ First, the plaintiff shall not exclude the defendants and their 
caste people from exercising their right of free access to and 
of worshipping in the said "temple of Kamuty but shall allow 
them to enjoy and exercise their said right of free access, and 
worship in the same manner and to the same extent as such 
rights are enjoyed *and exercised by Vellala, Chetty, and other 
Sudra sects of the Hindu community. 

** Secondly, the defendants shall enjoy and exercise their said 
rights in the same manner and to the same extent as the afore¬ 
said sects of the Hmdu community enjoy them, and that they 
have no higher rights of access and worship in respect of the 
- temple, and that the defendants are not liable to pay the plain¬ 
tiff any sum of money by way of damages, and Thirdly, each 
party shall bear their own costs of the suit and the appeal. It 
is further agreed that the plaintiff and the defendants shall present 
a joint petition or petitions to the Hi^h Court praying that the said 
decree in O. S. No. 38 (sic) of 189800 the file of the Subor¬ 
dinate Court of Madura (East) be reversed and that a decree be 
passed in accordance with the terms of this agreement." 

On May 14, 1901 one Narayanasami Gurukal applied to be 
made a respondent in the said appeal in order to oppose the 
said compromise ; on May 29, 1901, one Vallasamy Thever made 
a similar application ; on July 18, 1901, Raja Rajeswara Dorai 
alias Muthuramalinga Dorai, the infant son and heir of the plain¬ 
tiff by his mother and next friend, made an application of a_ simi¬ 
lar nature. In the affidavits filed in support of those applications 
it was asserted that the plaintiff received monetary consideration 
for compromising the suit and that the compromise was fraudulent. 
On September 18, 1901, the High Court made an order directing 
that the three applicants should be brought on record as co¬ 
plaintiffs. At the hearing the High Court was informed that 
the plaintiff wished to withdraw from the compromise and 
intended to oppose it. The following paragraphs occur amongst 
those giving reasons in support of that order : 

“ In support of the present petitions affidavits have bee* put 
in alleging, inter alia that the plaintiff has been influenced by 
( corrupt motives, and by false representations, to enter into a 
compromise. 

“ With regard to these allegations, we may say at once that 
they are made in such terms as to be quite worthless. The charge 
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of corruption is made in paragraphs io and 13 of the affidavit ol 
Narayanaswami Gurukal in which he says “ I am given to under¬ 
stand &c.’ and 1 1 am credibly informed and believe &c,’ ‘ but 
the name of the informant or the source of the information is 
not given. Such an affidavit is perfectly worthless and if it were 
necessary for the petitioners to show corruption on the part o! 
the plaintiff, or that he made the compromise owing to false 
representaions, we would regard the allegations as not made oul 
by the affidavits and we would dismiss the petitions. . 

“ Apart, however, from these special allegations, we think thal 
a recital of the admitted facts of the litigation are sufficient t< 
justify us in making the petitioners parties.*' 

* # # # # ; 


**#### 

“The first petitioner is an hereditary officiating priest o 
the temple, the second is a large land-holder of the locality, th< 
third is the son of the plaintiff. All are worshippers in th. 
temple, and interested in its being kept free from defilement, an< 
the plaintiff’s son claims a special interest as being entitled t< 
succeed the plaintiff as hereditary trustee. The petitioners ar 
clearly all beneficiaries who are interested in the trust propert; 
regarding which the suit was filed. Section 437, Civil Procedur 
Code, provides that 1 in all suits concerning property vested in , 
trustee, when the contention is between the persons beneficiall 
interested in such property and a third person, the trustee sha! 
represent the persons so interested, and it shall not ordinarily b 
necessary to make them parties to the suit. But the Court maj 
if it thinks fit, order them, or any of them, to be made sue 
parties.’ The last clause is taken from 15 and 16 Vic. C. 86 8 
42 Rule 9 and the beneficiaries are made parties in Englan 
when the trustee is either wholly uninterested or is adverse t 
their interest (Clegg v. Rowland L. R. 3 Eq. 373, Payne 1 
Parker 1. Ch. App. 327). In the former case Vice-Chancellc 
Malins said ‘ In all cases where the Court sees trustees are wholl 
uninterested in the matter and there are parties who are mate 
rially interested in the question, it will never make a decree i 
the.absence of those parties who are alone interested in the cor 
test, but will have them brought before the Court in order th: 
those who are interested in resisting the demand, may resist it: 
the proper time, which is the hearing of the cause.’ We thin 
that the principle is applicable to the present case and that w 
ought not to refuse to allow the petitioners to come in as partic 
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in order that they may be at liberty to show, if they can, that 
the Court ought not to pass a decree in accordance with the 
compromise, which, as they allege, is injurious to their interests, 
and which certainly gives up all that plaintiff has hitherto con¬ 
tended for on their behalf. 

“ As regards the appellants’ second objection viz., that the 
petitioners, if made parties, should be joined as plaintiffs in the 
suit and not merely ^s respondents in the appeal, the petitioners 
have now before us expressed their willingness to be joined in 
this way. The petitioners have also agreed that, if joined, they 
will not claim a re-trial of the suit, but will be bound by the 
decision of this Cour^in disposing of the appeals. We resolve 
therefcye to allow the petitions to be amended by substituting in 
each the words ‘as a Co-plaintiff' for the words ‘as a party 
respondent in the appeal ’ and we direct that thereupon the 
petitioners be joined as co-plaintiffs in the suit on the clear 
condition that they will not ask to have the suit retried but will 
be bound by the decision in appeal.” 

The petition of May 2, 1901, praying for a decree in accord¬ 
ance with the terms of the compromise then came on for hear¬ 
ing. It was supported by the appellants alone, and opposed 
not only by the newly joined plaintiffs, but also by the original 
plaintiff, who expressed a desire to withdraw from the compro¬ 
mise. On September 25* 1901, the High Court dismissed the 
petition and made an order refusing to act on the compromise on 
the ground that it was a breach of trust on the part of the 
trustee of the temple, and as such was unlawful under the provi¬ 
sions of section 375 of the Civil Procedure Code. Benson and 
Boddam, JJ. who made the order, after stating the facts, 
observed that the mere withdrawal of the original plaintiff who 
signed the compromise would, by itself, be no ground for refus¬ 
ing to give.a decree in accordance with it (I. L. R. 8 Mad. 
482 and 9 Mad. 103) and proceeded as follows. 

“Considering the evidence on the record as to the manner 
in which the claims of the Shanars’are viewed by the non-Shanar 
castes it is not easy to reconcile this volte face with bona-fides on 
the part of the plaintiff. 

“ The petition recites that the change of view is the result of 
1 full and further enquiry,’ but there is nothing to show ho»v or 
when this was made, and the fact that the plaintiff now desires to 
withdraw from the compromise goes far to show that the alle¬ 
gation is without foundation. But even if the proposal to com- 
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promise were the result of an honest change of view on the part 
of the ist plaintiff, that would not, in our opinion, affect his 
power to enter into such a compromise. In our opinion the 
proposed compromise must be regarded as essentially involving 
a breach of trust on the plaintiff’s part. He is not acting in this 
matter for himself alone, nor is he dealing with his own property. 
He is acting for the general body of worshippers in the temple, 
and he is dealing with what are matters of the most vital interest 
to them. 

“ It has been judicially established before the Subordinate 
Judge that the defendants 1 belong to a class which under custom 
and the Shastras are prohibited from entering the plaint temple ’ 
and that their having done so caused defilement which necess¬ 
itated the purificatory ceremonies. 

“That finding is binding on the plaintiff as well as on the 
defendants, and he cannot take upon himself to say 1 1 have 
made further enquiries. I am satisfied that the finding of the 
Court is wrong. I shall, therefore, allow the Shanars to enter 
the temple.’ 

“ To do this would be to ignore and alter the fundamental 
character and uses of the temple as ascertained by judicial au¬ 
thority. It is not in the power of the trustees to do this. This 
principle was laid down by Lord Chancellor Eldon in the case of 
the Attorney General v. Pearson (r/ Revised Reports ioi) in 
these words :—‘ Where an institution exists for the purpose of 
religious worship, and it cannot be discovered from the deed 
declaring the trust what form or species of religious worship was 
intended, the Court can find no other means of deciding the 
question, than through the medium of an enquiry into what has 
been the usage of the congregation in respect to it; and, if the 
usage turns out upon enquiry to be such as can be supported, I 
take it to be the duty of the Court to administer the trust in 
such a manner as best to establish the usage considering it as a 
matter of implied contract between the members of that congre¬ 
gation. But if, on the other hand, it turns out that the institu¬ 
tion was established for the express purpose of such form of 
religious worship, or the teaching of such particular doctrines, 
as tbfe founder has thought most conformable to the principles of 
the Christian religion, I do not apprehend tf&t it is in the power 
of individuals, having the management of that institution, at any 
time to alter the purpose for which it was founded, or to say to 
{he remaining members, 1 We have changed our opinions and 
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you, who assemble in this place for the purpose of hearing the 
doctrines, and joining in the worship, prescribed by the founder, 
Shall no longer enjoy the benefit he intended for you unless you 
llgiform to the alteration which has taken place in our opinions.’ 

“ These words, no doubt, were used with reference to the 
regulation of religious trusts .in Engtand by the Court of Chan¬ 
cery, but we apprehend that, mutatis mutandis , the Court will he 
guided by the same principles in this country. Where an 
institution exists for the purpose of religious worship but the 
exact for-m of worship, or the class for whose benefit it was 
established, cannot be discovered from the instrument creating 
the trust, (or where, as in the present case, there is no such 
instrument) the Court can find no other means of decidin'g those 
questions than through the medium of an enquiry in(o what has 
»vbeen the usage of the worshippers in respect thereto, and, if the 
usage is a lawful one, it is the duty of the Court to support that 
usage on the suit, legally instituted, of any person interested. 
It is not in the power of individuals having the management of 
the institution to alter the purpose for which it was founded, or 
to say to the other worshippers ‘ We have changed our opinions, 
and you who resort to this place for the purpose of worshipping 
in the customary manner, shall no longer enjoy the benefit inten¬ 
ded for you unless you conform to the alteration which has 
taken place in our opinions, even to the extent of submitting to 
the presence of other worshippers who are prohibited by cust<jm 
and the Shastras from entering into the temple.’ It is not in 
the power of any trustee to say this to the other worshippers in 
a temple. On the contrary, it is the duty of the trustee to 
maintain the customary usage of the institution, and if he fails 
to do so, he is in our opinion, guilty of a breach of trust, and, 
still more so, if he deliberately attempts to effect a vital change 
of usage and to make it binding on the worshippers by obtain¬ 
ing a decreS of the Court to establish it. 

“ The defendants, however, contend that as the decree of the 
Subordinate Judge in this case, is under appeal, the appeal opens 
up the whole qnestion as to whether the Shanars are, or are not, 
prohibited from entering into, and worshipping in, the temple, 
and there i§ no binding decision as to what the usage island 
therefore no breach of trust on the ist plaintiff’s part in making 
f the agreement to admit the Shanars to the temple. 

“ This contention, it seems to us, rests on a fallacy, and is 
invalid. The appeal, no doubt, opens up the whole question for 
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the decision of the appellate Court, but, pending that decision, 
the decree of the Subordinate Judge does not cease to be binding 
on the parties. Pending that decision, they are just as much bound 
by the decree as if there was no appeal. In view, then, of the 
finding of the Subordinate Judge that the Shanars are prohibited 
by custom and by the Shastras from entering the plaint temple, 
we must hold that the proposed compromise by the ist plaintiff 
involves a breach of trust on his part and is therefore not a lawful 
compromise within the meaning of section 375 of the Code of 
Civil Procedure.” 

On February 14, 1902, the High Court delivered its judgment 
in the appeal and found that a custom excluding Shanars from 
the temple was proved ; that the custom was supported by the 
original lo\y occupation of and estimation in which the Shanars 
were held ; and also by the prohibition contained in the Agama 
Shastras, prevalent in the Madura District against the entry into 
a Siva temple of persons whose profession was the manufacture 
of intoxicating liquor and climbing palmyia and cocoanut trees. 
In the result a decree was made dismissing the appeal with costs. 

Against that decree the appellants preferred an appeal to His 
Majesty in Council. The original plaintiff, having died was 
represented on the record by his son Raja Rajeswara Dorai alias 
Muthuramalinga Dorai, who became the hereditary trustee of the 
temple and had already been joined as a co-plaintiff. 


• Mr. De Grayther , K. C. and Mr. Kyjfni , for the appellants 
contended that the compromise was binding on the respondents 
and ought to have been enforced by the High Court ; that the 
Court of appeal could not substitute new plaintiffs for the 
original plaintiff; that the Courts in India had wrongly held that 
Nadars as a caste were prohibited by custom from use of the 
temple ; that the Courts in India had wrongly held that Nadars 
and Shanars belonged to the same caste and that they were a 
low caste and did not belong to the twice-born classes ; and that 
Courts in India were in erfor in finding that members of the 
Shanar caste were not allowed by the Agama Shastras to worship 
in a Siva temple. 

Mr. Cohen , K. C. and Mr Brown , for the respondents were 
not called upon. 


Lord Robertson : Their Lordships would humbly advise 
His Majesty that the appeal ought to be dismissed for reasons 
to be stated later on. 
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Their Lordships’ judgment giving reasons for their report 
was delivered by 

Lord Robertson. —The question between the parties is 
whether the appellants and the caste to which they belong have 
legal right to enter and worship in a temple at Kaniuty. This 
temple is dedicated to the worship of Shiva, and the customary 
ceremonies of Hindu worship are there carried on. It is common 
ground between the disputants that the appellants represent a 
caste called the Nadar or Shanar caste. It is alleged by the 
respondents that the presence of persons belonging to the 
appellants’ caste is repugnant to the religious principles- of the 
Hindu, worship of Shiva and to the sentiments of the caste of 
Hindus who worship in this temple, and that it is'contrary to 
custom in this temple. Both Courts in India have decided 
against the appellants, the judgment of the Subordinate Judge 
discussing the question in great detail and with much research, 
and the High Court at Madras resting their decision upon 
extremely comprehensible and cogertt grounds. 

The controversy touches, but does not involve, delicate and 
abstruse questions of Hindu religious doctrine. In the view of 
their Lordships, it admits of decision upon a much more palpable 
and limited range of facts. 

First of all, the appellants, as matter of fact, worship by 
themselves in a temple of their own. Second, the result of the 
evidence is a complete failure to prove any resort by persons of 
the appellants’ caste to the temple in dispute. Those two facts 
not merely negative the case of the appellants that they ‘'have 

been from time immemorial.participating in the ponja and 

worship” in the disputed temple, but they make easy the 
respondents’ further contention that this separation in worship 
between thg two classes was not accidental or voluntary, but 
rested on a deeper ground. 

The evidence has been admirably analysed by the High 
Court, and their appreciation of the quality of the evidence, on 
the one side and on the other, concurring as it does with that of 
the Subordinate Judge, is entitled to the greatest weight. m 

The argfiment addressed to their Lordships was directed 
rather against the soundness of the doctrine asserted by the 
respondents as involving the exclusion of Nadars, and it was 
endeavoured to show that there were inconsistencies in the 
respondents’ treatment of the appellants in other respects. All 
this, however, as matter of theological argument, is too rational- 


239 


P. C. 

I90«. 

Saukaralinga Nadan 
v. 

Paj-i Rajcswara 
Dorai. 

jfii/, i. 




240 


THU CALCUTTA LAW JOURNAL. 


[Vol. VJfll. 


P. c. 

1908 . 

nkaralinga Nadan 
*. 

Baja Hajeawara 
Dorai. 

Lord Robertton, 


istic ; while, on the other hand, it wanders from the region of 
of fact and custom. What the respondents have succeeded in 
proving is that by custom the appellants are not among the 
people for whose worship this particular temple exists. 

Their Lordships have spoken of “ the respondents,” generally ; 
but it is necessary to note the episode in the proceedings euphe¬ 
mistically described as *' the compromise.” T«he original plaintiff 
in the suit was the Rajah who was the hereditary trustee of this 
temple, which was the temple of one of the villages in his 
zemindari. After the case had been decided in his favour by 
the Subordinate Judge, this person thought fit to profess that he 
now saw that he and the Judge were wrong ; and he asked that 
the judgment should be altered, so as to defeat his own action. 
A very sordid motive for this surrender was specifically asserted 
and has not been disproved. The Court, on being applied to, 
very properly reinforced the cause of the worshippers of the 
temple by joining certain new plaintiffs to the original plaintiff 
(whose confidence in the jifttice of his suit had by this time 
convalesced). The principles applicable to the case of a trustee 
who thus betrays his trust by surrendering a decree have been 
well stated and applied by the High Court. 

For these reasons, their Lordshipj, on the 16th June last, 
agreed humbly to advise His Majesty that the appeal ought to be 
dismissed, and ordered the appellants to pay the costs of the 
appeal. 

• 1 ' M| ]’• Appeal dismissed. 

Mr. Douglas Grant; Attorney for the Appellants. 

Messrs. Chapman — Walker and Shephard: Solicitors for the 
Respondents. 


\id urn 
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CRIMINAL REVISION. 


Before Mr. Justice Stephen and Mr. Justice JJo/imeood. 

* AKHIL DOME and Others 

V. 

RAM CHANDRA MANDAL.* 

Criminal Procedure Cod'( (Art V. of ISOS), tectum SSS — Transfer of cate by 

Diet net Magistrate—Cate remanded by Sretiont Judge—Xotireto aerated 

prison. 

The District Magistrate lias uo jurisdiction to transfer a case from the file 
of a Subordinate Magistrate to whom it has been remanded by the Sessions 
Judge for further enquny and less so, if he gives no notice to the other side. 

Rule obtained by the accused persons. 

Case under section 171 Indian Penal Code. 

The material facts and arguments appear sufficiently from the 
judgment. 

Babti Joy Gopal Gliosha for the Petitioners. 

Babu Atul Krthna Boy for the Opposite Party. 

The following judgment was delivered :— 

In this case the Magistrate discharged a man charged before 
him under section 471 Indian Penal Code. On the matter 
coming before the Sessiops Judge he directed that the case 
should go back to the Magistrate and that he should proceed 
with it from the point at which he had left off. The District 
Magistrate was applied to for transfer of the case and accordingly 
made the order which is the subject of this rule. By that order 
he doubted the legality of the order of the Sessions Judge, which 
he had no jurisdiction to do, and which order was in fact perfectly 
correct. He also transferred the case from the file of the 
Magistrate to whom the Sessions Judge had sent it by his order. 
This he h«d no jurisdiction at all to do. Not only had he no 
jurisdiction to act as he did, but he appears to have acted 
throughout without any notice to the other side. 

The result is that this Rule must be made absolute and the 
order of the District Magistrate set aside, and if it is desired in 
any way to vary the order of the Sessions Judge that musjf be 
effected by an application to the Sessions Judge himself and not 
, the District Magistrate. * 

N. k. b. Buie made absolute. Order of transfer set aside. 

* Criminal* Bevisioif case No* 443 of 1908 against the order of D. Wet ton 
Esq., Magistrate of Hidnaporc, dated the 16th March 1908. 


Criminal. 


1908. 
May, IS. 
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Before Mr. Justice Mitra and Mr. Justice Caspers ^ 

RAM NARAIN SAHU 
vs. 

KAILASH SINGH and others.* 

Criminal Procedure Code ( Act V of ISOS), section 143—Division of crops — 
Magistrate, jui is diet ion of 

A Magistrate has no jurisdiction to order a division of the crops cm the 
land, subject matter of pioceedings under section 14.3, Criminal Pioceduic Code, 
between the parties. 

Rule obtained by the 1st Party. 

Proceedings under seetion 115 Criminal Procedure Code. 

The material facts appear from the judgment. 

Babu.Makhan I.at for the 2nd Party. 

Babu Dasani tin Sanyal for the ist Party. 

The Judgment of the Court was delivered by 

Mitra j. —These are two rules arising out of the same 
order of the Sub-divisional Magistrate of Sasaram dated the 20th 
March 1007. There was a chspute as to the possession of land, 
but no proceeding under Section 145 Criminal Procedure Code, 
was drawn up in the matter before the 29th January 1907. Crops on 
the land in dispute were then ripe and tit to be reaped and they 
were actually reaped. The Subdivisional officer, in order to avoid 
a breach of peace, attached the paddy and kept it in Police cus¬ 
tody and directed the parties to go to the Civil Court to establish 
their right to it. He had no authority under the law to do so. 
He discovered his mistake and on the 29th January 1907 he drew 
up a proceeding under Sec. 145 Criminal Procedure Code. The 
materials before the Court clearly shew that there was a dispute 
between the parties which might result in a breach of peace. 

We think that the irregularities of the previous proceedings 
do not vitiate the order of the 29th January 1907. This is not 
a case in which it can be said that there was 110 material before 
the Court to come to the conclusion that there was a likelihood 
of breach of peace. 

We accordingly discharge the first Rule, t.e.. Rule No. 398. 

The second Rule (Rule No. 5 °?) was issued at the instance 
of the party declared to be in possession. The Sub-divisional 
Magistrate directed that the crops which had already been in his 
custody should be divided half and half between the parties hnd 

c 

• Criminal Buies Nos. 308 and 505 of 1907 againM the order of Babu- Ijrij 
Bansi Sahai, Sub-divisional Magistrate of Sassers m. Shababan, dated the JOth 
March 1907. 
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if the second party did not agree to accept the half, the whole of 
the croD should be made over to the first party. 

A^Iagistrate dealing with a case under Section 145 Criminal 
Procedure Code, cannot direct division of the crops. The party 
declared to be in possession of the disputed land is entitled to 
the crops attached under Subjection 4 of Section 145, Criminal 
Procedure Code. The portion of the order which relates to the 
division of the crops is therefore set aside. The second Rule 
(No. 505 of IQ07) is accordingly made absolute. 

Rule -V-/. jj/V dischm ged. 

n k h A '11/e .V'» 5 <J s Hitiiic absolute. 


Criminal. 

1907. 

Kam Karoin Balm 
x. 

Knilaati Singh. 

.V it ni , J. 


Fixture Mr Justice (leuit ami Mi Justuc Wuodio/te 
lute JA 1 .I 1 . AM) OUlHis * 

Cnnuriiit Procedure Code (Act I ol ISO'S). Sc. 1 -— Seeiinfi/ for i/ood 
behnnour —• t'nfi /'— therntiori ot Mtujixlrilte. 

The 1 unfitnefiH’ of a surety mulct section 172, Ciimuml I’roccdme (’trie, 
is not limited to peciinuuy unfitness. 

The question as to whether a |nutieului pet son is ‘ fit* or not is for t lie 
Magistrate to decide. The mattet is left to his discretion, which is not fattens! 
in any way. 

Aln no if Mulaktu t. Pnipren (I) and Itiini Pemhad \ The Ann/ t.'nijirme (2) 
distinguished. 

Rule obtained by the persons ordered to find security for 
good behaviour. 

The petition was directed only against the portion of the 
Magistrate’s order by which he refused to accept as fit the persons 
tendered as sureties. • 

Babu Surat Chandra Lahin for the Petitioners. 

The following judgments were delivered : 

Woodroffe J.—In this case, the Magistrate says that in his 
opinion the Sureties appear to be unfiJk .This is a case of sureties 
for good behaviour. 

Section 122, Criminal Procedure Code, says that a Magistrate 
may refuse to accept any surety for good behav^iur offered under 
this Chapter on the ground that, for reasons to be recorded by 
the Magistrate such surety is an unfit person. The Magistrate 
therefore has to determine in each case whether a person offered 

••Criminal Rule No. 89 of 1908 a^mnst the order of V. Dawson Esq,, 
8 nb-di visional Magistrate of Narayangunge, Dacca. 

(1) {1900) 4 e. W. X to7 (2) (1902) 0 C. W. X. 593. 


CltlMIftAT*. 


1908 . 

March % SO. 
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as surety is a fit or unfit person : and as regards this matter, the 
Legislature has given him a discretion. The Legislature has not 
particularised any kind of unfitness. It has left the nfttter to 
the discretion of the lower Court, though this Court will in a case 
consider, (according to its own circumstances), whether tha^order 
passed by the Magistrate is a reasonable order to make or not. 

In my opinion this is not a case in which we should interfere. 
It has, however, been suggested that we are bound to do so by 
virtue of two reported decisions which Have been cited to us. 
The first is contained in Ram Pershadv. The King Emperor (i) 
and the other in Abinash Malakar v. Empress (2). In my opinion, 
in all cases, what we should first look to, are the words of the 
Statute itself. I doubt whether a reported decision upon a 
matter of Jhe kind, now before us is binding, unless possibly where 
the circumstances are in all respects the same as those referred to 
in the reported decisions which are relied upon as an authority. 

However that may be, I am of opinion that these two cases 
do not conclude us. In the first place, I have to point out that 
the decision in Ram Pershad v. The King Empreror (1) is obiter 
dictum. The learned Judges say this that under the circums¬ 
tances stated they have no alternative but to discharge the Rule. 
They then proceed with certain observations which have been 
relied upon. They say also this that “ as regards the question 
of residents or non-residents, we may, refer the Deputy Magistrate 
tp the case of Abinash Malakar v. The Empress ." (2) If we refer 
to that case, we find that the learned Judges there decided on 
the facts of that particular case that the Magistrate was not 
justified in refusing the sureties simply because they lived at a 
great distance from the house of one Abinash Malakar and 
therefore they could not be expected to exercise due supervision 
over his doings. They considered in that case that the reasons 
were not sufficient to refuse the sureties. They then make cer¬ 
tain general observations which if binding at all upon a matter 
which is one of discretion, bind only upon the same state of facts. 
The facts are however not the same here. The Magistrate con¬ 
siders having j^ard to all the circumstances, one of which is 
the question of control, that the persons offered as sureties are 
ncu fit persons and has refused to accept them. 

I would, therefore, discharge the Rule. 

Qeidt J.—I agree. 

I am unable to accede to the contention of the learned 

U) 11902) 0 C. W. N 693. . (2) (t900) 4 C. W,N. 79T. 
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pleader who has appeared for the petitioner that the word “unfit" 
in Sec. 122 Criminal Procedure Code has reference only to the 
pecuniary position of the person who offers himself as surety. 
The word ‘unfit’ does not, in ordinary language, connote that 
idea. If we look at Sec. 513 Qriminal Procedure Code we find 
that whereas in an ordinary case a Magisrate may accept a 
deposit of money in place of a surety, an exception is made, 
where a person is called on to furnish security for good behaviour. 
In my opinion, the unfitness referred to in Sec. 122 Criminal 
Procedure Code, though it may not exclude the idea of pecuniary 
unfitness, is more concerned with the idea of moral unfitness. I 
therefore agree with the order proposed by my learned brother. 

x k H. • Rule t/^i /iditfet/. 


Criminal. 

1908, 

In re .fftlil. 
ll'iWrij/Fe, J. 


CTVTL HULK 


Del'll r Mi. Justice Dirll 11111/ Mi. fnJue Mi,1,In fee 
OMATCf. MKDIII 


KULST'M * 


T.iniil Itnjutnntion Art [V/h /I. C. of I\7ti), See*. VS, .52. .5.5- Itr.iixhation 
"f inline. Collretm , /inuee tn ofiler — Contlietiin/ elaiinx -Itifeienrr In Oml 
(limit ll'linf to xtnte—Poxxexxton — II nlow to pox o x noil m lieu of tlowee — 
Hi fet eoee. t I’m/ u In r o ml eontiari/ to haw — Ifn/h f'uuit'x power of ret won 
— fml Pnireilnie Ooile (XlVof isy?) Her. tiS"-Other lemeihj open to 
inpjrieiei paiti/. 


X- Before a Collector can or.lcr the name of an applicant to l>o registered 
un.lcr the Land Registration Act as piopiictm of an estate nr of any interest 
therein, lie must satisfy himself that the possession crisis nr that the alleged 
succession or transfer has taken place and that the applicant has acquired poss¬ 
ession in accordance wiih such succession or transfer but not otherwise. The 
determination of«the question of possession alone is sufficient when the appli¬ 
cant claims tn have assumed i barge as joint proprietor on behalf of his on- 
sharers or as.manager When the applicant claims to lie proprietor by succes. 
smn or transfer, the Collector has to satisfy'himself that the succession or 
transfer has taken place and that the applicant is in possessing accordingly. In 
this latter case, the applicant can not succeed unless both the elements arc 
established. , 

If there is a dispute as to the possession, succession or acquisition by 
transfer, by the applicant, of the extent of interest in respect of which he hits 
"Applied to be registered, the Collector should, in the first instance, try to satisfy 
himself, whether any person is in possession of the interest in dispute. If It is 


* Civil Rule No. 2261 of 1907, against the decision of Babu A. 0. 
Subordinate Judge of I'alna, dated the 29th June 1907. 


Batabyal, 
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not proved to the satisfaction of the Collector that any person is in possession 
of the interest in dispute, the Collector may adopt one of two courses. He may 
cither himself determine summaiily the right to possession, deliver possession 
accordingly, and make the necessary entry in the Register or he may make a 4 
reference to the Civil Court which may determine summarily the right to poss¬ 
ession and deliver possession accordingly. < 

Jluihhii r. Dixon (1) distinguished. 

It is not enough for the Collector to report the language of Section 55 of 
the Land Registration Act and to say that in Ins opinion the dispute ought to 
he propcily determined by a Cud Court. He must state that it is not proved 
to his satisfaction that any prison is in possession of the interest in dispute. 

When a person has proprietory interest in land and as such is entitled to 
receive rent, he is in possession of his interst if he is in receipt of rent, while 
lug tenant who is in actual o'cupition has pissession which, in a sense, is the 
possession of the landlonl or superior proprietor. 

Seeretavij of Stair r, Krnhimmimt (2) referred to. 

Where the ordci of reference by tho Collector to the Cud Court shows 1$n 
tlu* fare of it that he did not dnect his attention to the quest ion w hot hoi any 
person was in possession of the interest in dispute 

Held —-That the reft 1 once was lireguhu and in contravention of the pio\ 1 - 
Hions of section 55 of the 1 and Registration Act. 

When a Civil Court finds upon the facts that a Mahomedan widow is in 
possession of the disputed property, as piopnetor, by leoeipt of lent, that she 
is entitled to a huge sum of mono) fmm the estate of hei husband on account 
of her dower and that she peaceably entered into possession upon the death of 
her husband and claimed to hold possession not as a wiong-doei but upon an 
asscition of title which is pnma fane well founded in law, it exercises juris¬ 
diction ilH^ally and ,Muth matenal lncgulant) when it makes an order the 
MTect of which is to deteimme the question of title and to oust her from 
possession. 

Though the Civil Court acquires juiwhetion by \ntue of the reference made 
by the Revenue Comt, yet one* it has got seisin of the case, it exercises its power 
as a Civil Court, and its decision is a decision of an oidinan Civil Court. Hence, ^ 
the High Court has jmisdiction to interfeic either under section 622, Civil 
Procedure Code, or under section 15 of the Charter Act. 

The High Court can mtcifeic under section 622, Cud Procedure Code, even 
though the aggrieved party has other rcmed\ available. 

Debt Das, r, Kja: Hussain (3) ieferrcd to. 

Rule obtained by the Objector. 

The facts of the case and arguments appear sufficiently from 
the judgment of the Court. 


(1) (1824) 8 B nmt 0. 298.27 R. It, M2. 

(2) (1902), I. L, R. 29 Cnl. 618; L. It. 29 LA. 104.6 0. W. X. «17 
( 022 .) 

(8) (1906) I. L It. 28 All 72 ; 2 A. L. .1. R. 749. 
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Messrs Jackson and Chuwdhury and Alon/ri Syed Mahomed 
Tahir for the Petitioner. 

Mr. O'Kinealy (Advocate General ), Mr. S. Ahmed , and 
Moti/vis Shamsnl Hnda and Mahomed Mustafa Khan for the 
Opposite Party. * 

( . A. \ . 


Oivu., 

1907. 

Omatul Modhl 


r. 

Kulsurn. 


The judgment of the Court \va- delivered by 

Uookerjee J. —The order which we are called upon to 
revise in the present Rule was made by the Subordinate Judge 
of Patna under section 50 of the 15 eng.il Land Registration Act 
of 1876. The circumstances under which the order in question 
was made are not in controversy before this Comt and may be 
hriefly outlined. One Nawab Sabdai Ilossain Khan, a wealthy 
zemindar of Hasnabad in the District of Monghyr died on the 
7th August 1005. He left considerable landed properties in the 
districts of Monghyr, Gy a and Patna The petitioner who ff ? 

alleges that she was the daughter ot the maternal uncle of Sabdar "" 

Ilossain was married to him, and the* parties lived as husband and ?- 
wife till the death of the former , upon the death of her husband 
she took poossession of his estates, the hulk of which was situ- £ 
ated m the districts of Monglu r and Gya Outlie 15th N’ovcm} 
ber 1005, the present opposite party, Mussamat Kulsurn, whp! § 
claims to be the sister of the father of Sabdar Ilossain, appli^f? 
for registration of her name in the Collectorate in respect of t^? 
properties situated in the district of Patna, upon the allegati&j ^ . 
that as Sabdar Ilossain was governed by the Sliia Law, the pe?$ 
tioner, his childless widow, was not entitled to the estate, and that 
she as sister of the father of the deceased had succeeded to the pro¬ 
perties by right of inheritance O11 the 9th January 1906, the widow 
Omatul Mehdi preferred objection on the ground that she was 
entitled to «the estate by right of inheritance as the daughter of 
the maternal uncle of Sabdar Ilossain, and that in any event, she 
was entitled to retain possession of^the properties till her dower, 
which was alleged to have been fixed at a sum of 5 lacs of 
Rupees and 25 gold mohurs, was satisfied out of the profits. 

The Deputy Collector heard the parties at considerable length, 
and on the 17th February 1906 made an order of reference to 
f the Civil Court under section 55 of the Land Registration Act, 

The widoy applied to the superior revenue authorities, but the 
Collector, the Commissioner and the Board of Revenue success¬ 
ively declined to interfere. The case was then taken up by the 
Subordinate Junge of Patna, and he held what is described as a 
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summary enquiry into the question of the right to possession in 
respect of the interest in the estate in dispute, but which in subs¬ 
tance is as full an investigation into the question of title and ^ 
possession as can take place in a regular suit. The Subordinate 
Judge came to the conclusion upon the evidence that the widow 
was in possession of the properties by receipt of rent from the 
lessees, that she was not entitled to the estate by right of 
inheritance, that the dower debt claimed by her did not entitle 
her to take or keep possession of the properties, that the legal 
possession in the disputed properties must be taken to be in 
Mussamat Kulsum, and that consequently the objection of the 
widottf must be disallowed and possession delivered to the 
rightful heiress. The widow now seeks to have this order dis¬ 
charged, and upon her application the Rule under consideration 
was issued. The learned counsel who appears in support of the 
Rule, has contended that the proceedings before the Subordinate 
Judge are vitiated by two defects, namely, first, that the Subordi¬ 
nate Judge had no jurisdiction to determine the matters in con¬ 
troversy as there was no valid reference to him by the Collector 
under section 55 of the Land Registration Act ; and secondly y 
that the Subordinate Judge has acted illegally in the exercise of 
his jurisdiction, if he had any, and he ought to have held that not 
only the actual possession of the properties but also the light to 
retain possession of them till the satisfaction of the dower debt, 
was in the petitioner. It has been argued on the other hand by 
the learned Advocate General, first , that as the Subordinate 
Judge exercised a special statutory jurisdiction 111 aid and at the 
instance of the Revenue Courts, this Court has no jurisdiction to 
revise his orders, undsetoW/v, that the Subordinate Judge was cor¬ 
rect in his conclusion that the widow had 110 right to retain posses¬ 
sion, temporary or otherwise, of the disputed properties in satisfaction 
of her claim for dower. To determine which of these contentions 
ought to prevail, it is necessary to refer for a moment to the 
leading provisions of the Land Registration Act applicable to 
the matter before us. 

Section 42 provides that every person succeeding to the 
proprietory right in, or management of, estates shall apply to 
the Collector for registration of his name and the character and 
extent of his interest as such proprietor or manager. Section 48 -1 
provides for notice to possible objectors. Section 52 lays down 
the mode and scope of enquiry by the Collector. It provides 
that he has to ascertain the truth of the alleged possession of, 
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succession to or transfer of the estate or interest therein in respect Civil. 

of which registration is sought. Before the Collector can order 1907. 

the name of the applicant to be registeied as proprietor of the OmntuTucdlil 

estate or of any interest therein, he must satisfy himself that the r. 

possession exists or that the alleged succession or transfer has _ 

taken place and that the applicant has acquired possession in Mi’»k*r)rv J. 


accordance with such succession 01 transfei but not otherwise. 
This clearly contemplates two different classes of cases. The 
determination of the question of possession alone is sufficient 
when the applicant claims to have assumed charge as joint pro¬ 
prietor on behalf of Ins co-shareis oi as manager ; in such a case, 
the Collector need satisfy himself only on the one point of the 
possession of the applicant. When, however, the applicant claims 
to be proprietor by succession 01 tiansfer, the Collector has to 
satisfy himself on two points, namely that the succession or 
transfer has taken place and that the applicant is in possession 
accordingly. In this latter case, theiefore, the applicant can not 
succeed unless both the elements are established. If the succession 
or transfer is pioved, but possession is found against the appli¬ 
cant, his name cannot be registered, or, conversely, if possession 
alone is proved, but the succession or transfer is not established, 
that is, if the possession proved is not attributable to the title- 
set up, the application for •registration must be refused. Section 
55 next deals with cases of dispute as to possession, succession, 
or, acquisition by transfer. This section provides that if theie 
is a dispute as to the possession, succession, oi, acquisition by 
transfer, by the applicant, of the extent of mteiesl m resp # ecl of 
which he has applied to be legisteied, the Collector must, in the 
first instance, try to satisfy himself, whether any person is in 
possession of the interest in dispute If it is not proved to the 
satisfaction of the Collector that any person is in possession of 
the interesf in dispute, the Collector may adopt one of two cour¬ 
ses. He may either himself determine summarily the right to 
possession, deliver possession accordingly, and make the necess¬ 
ary entry in the register, or, if, in his opinion, the dispute is of a 
character which is properly determinable by a Civil Court, he 
shall refer the matter in dispute to the principal Civil Coiftt of 
the district, for determination. It is obvious, therefore, thaj the 
first duty of the Collector in the case of dispute is to determine 
whether ’any person is in possession of the disputed interest. If 
possession is found to be with any person, the Collector has no 
jurisdiction summarily to oust him. This is manifest from the 
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alteration which was made in section 55 of the Land Registration 
Act by section 1 of Act V of 1878. Uuder section 55 as it stood 
in Act VII of 1876 in its unamended form, the Collector was en¬ 
titled to determine summarily the right to possession, if the 
possession of the applicant in acdordance with his application 
was not proved to his satisfaction. Under such a provision of 
the law, it might be open to the Collector to determine summa¬ 
rily the right to possession and deliver possession accordingly, so 
as to oust the third person. In the present amended form of 
section 55, however, the Collector is entitled to determine sum¬ 
marily the right to possession or make a reference to the Civil 
Court for the same purpose, only if no one is proved to be in 
possession of the interest in dispute. The essential pre-requisite 
for a reference to the Civil Court by the Collector is, therefore, 
an investigation by him into the question of possession and a 
conclusion that no body is proved to his satisfaction to be in 
possesion. In the case before us, there was no such investigation 
by the Collector. The ordei; of reference which he made shows, 
on the face of it, that he did not direct his attention to the 
question, whether any person was in possession of the interest 
in dispute. It follows, therefore, that the reference was irregu¬ 
lar and in contravention of the provisions of section 55. We 
may add that section 58 lays down the procedure when a refe¬ 
rence has to be made under section 55 and one of the heads 
upon which the collector has to furnish information to the 
Civil Court is, “ the circumstances ot the case, as far as they are 
beforp the Court and the reasons which have led him to 
make the reference.” It is not enough for the Collector to 
repeat the language of section 55 and to say that in his ' 
opinion the dispute ought to be properly determined by a 
Civil Court. He must state that it is not proved to his satisfac¬ 
tion that any person is in possession of the interest in dispute. 

Section 50 next defines the procedure before the Civil Court 
on receipt of reference. The Civil Court is to determine 
summarily the right to possession in respect of the interest in 
dispute, subject to a regular suit, and to deliver possession 
accordingly. Section 62 provides that the summaiy decision of 
the Court under section 59 shall have no other effect than that 
of settling the actual possession, but for such purposes it shall be 
final and not subject to any appeal or order for review. ' 

Upon a review of these provisions of the Land Registration 
Act, the following conclusion appears to us to be reasonably plain. 
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When a person alleges that he has by succession, as in the 
present case, acquired an interest in an estate and is in possession 
of such interest, and on this basis, seeks registration of his name, 
if his claim is disputed by any other person who sets up a 
conflicting claim in respect of the same interest, the Collector 
must enter into the question of possession. If he finds that 
possession is with the applicant and that the title set up is also 
proved, he may enter his name in the register. If, however, it is 
not proved to his s'atisfaction that anv person is in possession ot 
the disputed interest, he may either determine summarily the 
right to possession and deliver possession accoidinglv, or he may 
make a reference to the Civil Court which may determine 
summarily the right to possession and deliver possession 
accordingly. The learned Advocate General conteyded that in 
section s; the term ‘possession’ means ‘lawful possession , in 
other words, that if the title of a person is established, the 
possession under section -> must be assumed to be in him in 
the eye of law-, even though the actual possession may be with 
some one else He further coutcmJed that it is not merely open 
to the Collector, but it is his duty to determine, in eveiy case, 
the right to possession and to place the rightful ovvnei in posses¬ 
sion, so as to oust the person who is actually in occupation. 
This contention, however, is contiary to the provisions of 
section 12 which, as we hsive stated already, show clearly that 
the Collector must not only satisfy himself that the alleged 
succession or transfer has taken place but also that the applicant 
has acquired possession in accordance with such succession or 
transfer. If, as is contended by the learned Advocate General, 
whenever it is found that A has succeeded to the estate of 13 or 
has obtained it by a transfer, it follows as a matter of law that A 
has acquired possession thereof, it would be wholly unnecessary 
for the Legislature to provide in section 52, as it has done, that 
the Collector must satisfy himself as to both the elements, 
namely, succession or transfer and the acquisition of posses¬ 
sion in accordance with such succession or transfer. Section 52 
shows plainly that unless both the elements are established, 
the Collector cannot order the name of the applicant to be 
registered. . Reliance was, however, placed by the learned 
Advocate General upon the case of Bushby v. Dixon (1) in 
• which it was ruled by the Court of King’s Bench that where 
a freehold land in the occupation of a tenant for years, passes by 
( 1 ) ( 1824 ) 3 B k C. 298 : 27 B. It. 382 , 
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descent, the heir is immediately seised in fact, and this is not 
altered by the occupier paying rent by mistake to another. Mr. 
Justice Bayley stated that where there is no one in possession at 
the death of the ancestor, there must be an actual entry b) r the 
heir to give him the seisin in fact ; but when there is a tenant, his 
possession becomes that of the heir,’immediately on the death of 
the ancestor ; the subsequent misconduct of the tenant in paying 
rent to another person or the mistake of the heir as to his right, 
cannot be to alter the nature of the seisin which he had before. 
This decision founded on the ancient learning of the seisin may be 
treated as good law, and was in fact relied upon by Lord Selborne 
in Lyall v. Kennedy (i) But it has no application to the present 
case. It may be conceded that under the Land Registration 
Act, a person who claims to have acquired an interest in an estate 
by succession or transfer and to be in possession by virtue of such 
title, is not entitled to be registered merely upon proof of posses¬ 
sion. lie must show that his possession is not wrongful and is 
attributable to the title which he sets up. But it does 
not follow, conversely, that, if he proves his title merely, but 
not his possesMon, he is entitled to have his name registered. 
As a wrong-doer m possession is not entitled to claim regis¬ 
tration, so the rightful owner, if out of possession, is not 
entitled to claim registration merely on the ground that the legal 
possession is in him To hold otherwise, would be to ignore 
the. clear distinction between possession and right to possession, 
which is recognised in sections 52 and 55 In the case before us, 
it bas been found that the petitioner, the widow, is in possession 
of the estate by receipt of rent from the lessees. It is not quite 
accurate to describe this as constructive possession In the case 
of remindaries where the proprietor can be in possession only by 
receipt of rent, he is in actual possession of his interest, if he is 
in receipt of rent. The /emindar’s possession of the right to 
collect rent from the tenants in occupation is actual possession of 
a tangible property. ( Saibananda Basil Moztnndar v Pran Sanker 
Kny Chmvdhttri (2), Sarb Xarniti Singh r Birj Mohun Tliakni (3) 
when a person has proprietory interest in land and as such is 
entitled to receive rent, he is in possession of his interest if he is 
in redeipt of rent, while his tenant who is in actual occupation 
has possession which, in a sense, is the possession of the landlord 
or superior proprietor [see the observation of Lord Davey in 

(l) (1890) 14 App. Cas. 41)7 (566), (2> (1888) I. L. R. 15 Calc. 627. 

(3) (1895) r, L, R. 23 Calc. 80 
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Secretary of State for India v. Krishnamini Gupta (i)]. If, 
therefore, a proprietor finds that the rent receivable by him is 
intercepted by some other person, he is dispossessed of his in¬ 
terest in the land. He loses possession, because the only mode 
of enjoyment by which that possession can be held, ceases to be 
available by the act of the trespasser. If this principle be applied to 
the facts found by the Subordinate Judge in this case, what is the 
position ? There can be no possible controversy that the widow 
is in possession of the proprietory interest in the disputed 
properties. The question, therefore, arises whether her possession 
is lawful. If may be observed that she sets up what is prima facie 
a good title to possession. She alleges that she is entitled to a large 
sum of money as dower. According to her case, the amount is 
5 lacs of liupees and 25 gold mohurs. According to the finding 
of the Subordinate Judge, it is at least 41,000 Its. and one gold 
mohur. Whatever the precise amount may be, as to which a 
determination is not necessary for our present purposes, she 
contends that she is entitled to remain in possession till the dower 
debt has been satisfied. There is a considerable body of high 
authority in support of this view. [Seethe decisions of their 
Lordships of the Judicial Committee in Ameernnn Xissa and 
nt/iers v. Mooradomi Xissa (2) and Mussumat Behee Bar him v. 
Sheikh Hamid (3),] According to these cases, when a widow is in 
possession of the undistributdd property of her deceased husband, 
having obtained such possession lawfully and without 
force or fraud, and her dower or any portion of it is due 
and unpaid, she is entitled, as against the other heirs of her 
husband, to retain such possession until her dower debt is paid. 
But she must account for all profits received by her, and she 
cannot, in her capacity as creditor, transfer, sell, or mortgage 
the property, so as to affect their shares. It may be conceded 
that there has been some divergence of judicial opinion upon 
this point, as is indicated by the decisions of the learned Judges 
of the Allahabad High Court in Amanat-un-nissa v. Bashitun- 
nissa (4) and Mahammad Karimullah Khan v. Amani Begam (5). 
There is no foundation, however, for any suggestion that the 
widow has taken possession of the estate by force or fraud. Her 
possession is prima facie lawful. If, therefore, she is in fact«in 

y. (1) (1902) I. L. R. 20 Pale- SIR, 6 C. W. N. 617 (622). . 

(2) (1855)'6 U. I. A. 211. 

(3) (1871)"H M. I. A. 377 ; 10 B. h. K. 45. 

(4) (1894) 1.1, R. 17 All. 77 (5) (1893) I. f, R. 17 All. 93. 
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possession as found by the Subordinate Judge, if such possession 
was not obtained by force or fraud, if she came into possession 
peaceably, and if the possession can be attributed to a claim of -A 
title prima facie well-founded in law, it is not easy to perceive 
upon what ostensible ground it can be suggested that she is not 
in such possession of the property, as the Revenue Courts will 
recognise for purposes of registration. It could never have been 
intended that either the Revenue Courts cr the Civil Court on a 
reference by the Revenue Court, should enter into a minute 
examination of the authorities upon a difficult question of 
Mahomedan Law, and while professing to decide summarily the 
right-to possession, practically come to a decision upon the 
question of title, as elaborate and exhaustive as in a regular suit. 

We must consequently hold that the order of reference made by __ 
the Collector in this case was in itself irregular and that the 
Subordinate Judge upon the reference has exercised his jurisdic¬ 
tion illegally and with material irregularity When he found 
upon the facts that the widow is in possession of the disputed 
property, as proprietor, by receipt of rent, that she is entitled 
to a large sum of money from the estate of her husband on 
account of her dower and that she peaceably entered into 
possession upon the death of her husband and claims to hold 
possession not as a wrong-doer but. upon an assertion of title 
which is prima facie supported by judicial decisions of the 
highest authority, he ought not to have made an order the 
effect of which is to'determine the question of title and to oust 
her from possession. 

The only other point to which a reference is necessary is the 
question of the jurisdiction of this Court to revise the order of 
the Subordinate Judge. It was contended by the learned 
Advocate General that the order in question is made in the 
exercise of a special statutory jurisdiction and is consequently 
not an order in a 11 case" in which this Court can exercise its 
revisional powers under section 622 of the Code of Civil Piocedure. 

In our opinion there is no foundation for this contention. No 
doubt, the Civil Court acquires jurisdiction by virtue of the 
reference made by the Revenue Court; but once the Civil Court 
has got seizin of the case, it exercises its powers as a Civil Court. 

It determines the question referred to it and delivers possession 
accordingly. It does not make a report to the Revenue Court to 
enable the latter to pass the final orders. Its decision must be 
taken to be the decision of an ordinary Civil Court, to which it 
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is competent for it to give effect. The mere fact that the 
exercise of its jurisdiction is initiated by a reference from the 
Revenue Court does not make the exercise of jurisdiction by it 
equivalent to an exercise of jurisdiction by the Revenue Court; 
nor can we legitimately attribute to the proceedings before it 
the character of a proceeding before a Revenue Court. This is 
borne out by the provision of section 62 which expressly bars an 
appeal and a review.* Such a restriction would not have been 
necessary, unless the order of the Civil Court was one which 
without such bar would be appealable or open to review under 
the provisions of the Code of Civil Procedure. In this view of 
the matter, this Court has clearly jurisdiction to interfere either 
under section 622 of the Code of Civil Procedure or under 
section 15 of the Charter Act. There can be no*question, 
therefore, as to the competency of this Court to interfere, 111 the 
exercise of its revisional powers. It was suggested, however, 
that as the petitioner has her remedy bv a regular suit, this 
Court ought not to interfere. No doubt, the ordinary rule is 
that where an aggrieved party has ftther remedy available, this 
Court is unwilling to interfere ; but it is unquestionable, that 
even if there be such remedy, this Court may interfere in excep¬ 
tional cases [Drin Das v. Hjaz IDscin (1)], and upon the facts of 
the present case, we are .satisfied that the exercise of our 
revisional powers is justified. 

The result, therefore, is that this Rule must be made absolute - ; 
the order of the Subordinate Judge will be discharged and the 
petitioner will be maintained in possession pending the decision 
of the question of title in controversy between the parties’in a 
regular suit as contemplated by the Land Registration Act. We 
further direct the Subordinate Judge to certify accordingly to the 
Collector under section 63 of the Land Registration Act. 

The petitioner is entitled to the costs of this Rule. We assess 
the hearing fee at 10 gold mohurs. 

a. t. vi. • _ Rule made ahs',lutc. 

(I) (1905) I. L. B. 28 All. 72. 
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Before Mr. Justice Mitra and Mr. Justice Caspersz. 
HARIHAR PERSHAD SINGH 
v. 

MATHURA LAL and others.* 

Cinl Procedure Code (XIV of 1S82) Sec. 461 — Object—Withdrawal of money 
deposited, applications for—Joint Hindu family—Mitahehara school — 
Managing member, rights of—Joint brothers—Surety bond. 

A managing member o£ a joint family, governed by the Mitakshara system 
of Hindu Law, who was appointed guardian ad litem of his minor brother for 
the purpose of a rent suit in which both the brothers obtained a decree for 
arrears of rent against their tenant, can withdiaw the money deposited in 
Court by the tenant to the credit of himself and the minor, without obtaining 
leave of the Court under section 461 of the Code of Civil Procedure. 

Per Mitra, J .— A managing member is the accredited agent of the family 
and can do all acts, beneficial to and necessaiy for the family. The introduc¬ 
tion of the infant member of the family under the representation of the 
managing member as a next friend was merely formal, a matter of procedure, 
and was not necessary so far as the substantive rights were concerned. 

Section 161 of the Code of Civil Procedure does not contemplate an 
execution of a bond for an indefinite amount or for the benefit of a co-parcener. 

Per Caspers:, J ,— The object of section 461 of the Code of Civil Proce¬ 
dure is to protect property received by guardians ad litem on behalf of the 
minors they repiescnt. There is nothing in the woids of the section from 
which any exception may be deduced. 

The managing membet of a Mitakshara family cannot sue without 
joining the other mcmbeis as parties to the suit. There may be cases m which 
it manager alone can sue to recover rent for example, if he has given a lease m 
his own name, and the suit for rent due m terms of the lease, 

Kattushcri Pishareth v. Vallvttl Manakel (1) referred to.f 
Joint brothers cannot be sureties, one of another, in a Mitakshara family. 
Hence the adult plaintiff oannot be called upon to furnish security in respect 
of money to be received by him on behalf of his minor biothcr who was made 
a eo.plaintiff in order to obtain a joint decree for reut 

Application by the Plaintiff. 

Application to withdraw money deposited in 'Court by the 
tenant. 

The facts appear sufficiently from the judgment. 

Babu Jogcndra Chandra Chose for the Petitioner. 

No one for the Opposite party. 

c. a. v. 

• Civil Rule No. 2 of 1908, against the order of Babu Satkari Haidar 
Munsiff of Arrah, District Shahabad, dated the 14th June 1907, naased in Sint 
No. 1032 of 1906 of that Court. 

(1) (1881) I. L. B. 3 Mad. 234. 

t TSee also Mir Tapurah Bassein y. Gopi Aarayan (1907) 7 C. L. J. 261 at 
880 and Shamrathi Singh v. Aishan Prasad (1907) 1 L, K, 29 All, 311_Hep.] 
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The judgments of the Court were as follows : 

Ultra J. —Harihar Pershad Singh and Bhaskar Pershad Singh 
are brothers, members of a joint family governed by the Mitak- 
shara system of Hindu law. Harihar Pershad is an adult and is 
the managing member ; Bhaskar Pershad is a minor. The brothers 
instituted a suit for rent against one of their tenants in the Couit 
of the Munsiff at Arrah, Bhaskar Pershad being represented in 
the suit by his brotfier as next friend. They obtained a decree 
for rent and the tenant defendant deposited the amount of the 
decree in Court to their credit. Thereafter, they applied for 
the withdrawal of the amount, but the Munsiff declined to make 
an order for payment, on the ground that no order for payment 
could be made until the next friend of the minor plaintiff had 
complied with the provisions of section 461 of the Code of Civil 
Procedure by obtaining leave of the Court to receive the money 
and by filing a security bond for the protection of the minor’s 
interest. 

The order of the Munsiff was appealed from to the District 
Judge of Shahabad, but no appeal lay to him, and he referred 
the matter to this Court in its administrative capacity for direc¬ 
tion in this case and in similar cases which are of constant 
occurrence. The Court, however, declined m its administrative 
capacity to determine the correctness or otherwise of a judicial 
order and to give any general directions. . 

The present application was made under section 622 of the 
Code for revision of the order of the Munsiff, and a rule was 
issued. No cause has been shown. 

Harihar Pershad is the managing member of the joint family, 
and he represents it, and though, according to the rules of 
procedure in this Province, his minor brother is a necessary 
party in suits for rent, and was properly added as a co-plaintiff 
in the present suit, his absence from it as a paity would not, 
according to the well-established principle of Hindu law regard¬ 
ing joint families detract from the .right of the managing member, 
the accredited agent of the family, to do all acts beneficial to 
and necessary for the family including the withdrawal of money 
deposited ip Court to its credit The introduction of the infant 
member of the family under the representation of the managing 
member as a next friend was merely formal, a matter of procedure, 
and was not necessary so far as the substantive rights were 
concerned. 

The legal constitution under Hindu law of a joint family 
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governed by the Mitakshara system is such that a co-parcener 
has no defined share in the family property ; the co-parceners 
are in the nature of a body corporate with joint rights, followed, 
on the death of a member, by survivorship. The interest of a 
co-parcener is not capable of definition, it being under a constant 
liability to variation on the birth of a new member or the death 
of an existing member. In the case of the birth of a male 
member, he acquires an interest at once by bi'th, and supposing 
money were deposited in Court to the credit of the family repre¬ 
sented at the date of the decree in a suit by the then living 
members, the new member would at once acquire jan interest in 
it, thus, decreasing the definable shares of the other co-parceners. 
On the other hand, the death of a co-parcener increa c es the 
definable shares ; such variation, however, is not due to legal 
representation in the sense that the words are ordinarily used, 
but owing to the rule of survivorship. 

The fact that a minor member has no defined share, that it 
cannot be said at any time before partition what is the precise 
interest of a minor plaintiff' in money deposited in Court when 
he has sued with the adult managing member, takes the case 
out of the purview of section 461 That section was not framed 
with an eye to the peculiar constitution of joint Hindu families. 
The minor plaintiff's share in the amount deposited in Court 
being undetermined, the bond would have to be, if any weie, 
executed for an indefinite amount ; but such a contingency, as 
also the execution of the bond itself for the benefit of a 
co-parcener, are opposed to the spirit and language of section 461. 
It would appear that in framing section 461, attention was not 
given to the peculiar constitution of joint Hindu families governed 
by the Mitakshara School 

In S/itim Knar v. Mn/iaiitnufa Sa/iay (1), the Court held that 
a guardian under Act VIII of iSqo cannot be appointed of the 
property of a minor, who is a member of a joint Hindu family 
governed by the Mitakshara law and possessed of no separate 
estate, the reason of the decision being that the introduction of a 
guardian of a share which is unascertained and unspecified would 
tend to disorganize the family and bring about a separation 
without a partition. The foundations on which families governed 
by the Mitakshara system rest, as laid down in Appwicr v Rama 
Stibba Aiyan (1), would be completely shaken, if the rules of 

(1) (1891) 1. L. R. 19 Calc. 801. (2) (1866) 11 M. I. A. 75. 
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procedure and practice intended to apply to persons and their 
rights and liabilities of an altogether different character were 
made applicable to the co-parceners of such families. The same 
principle was applied in Gharibullah v. Khalak Singh (i), by the 
Judicial Committee of the Privy Council, to a mortgage executed 
by the kaita of a joint family governed by the Mitakshara system 
of Hindu Law for himself and a minor co-parcener, notwithstand¬ 
ing that a guardianof the minor had been appointed by Court. 
The Privy Council ignored the status of the guardian appointed 
by Court and upheld a mortgage executed without the permission 
of the Court. 

We, therefore, make the 1 ule absolute, and set aside the older 
of the Alunsiff and direct him to pass a payment oidei as asked 
for by the petitioners. 

Caspersz J. —The question for our decision in this Rule 
is whether the managing member of a joint Hindu family, 
governed by the Mitakshara, who was appointed the guaidian 
iii/ litem of his minor brother for the puipose of a rent suit 
in which both the brothers obtained a deciee tor aireais ot 
rent against their tenant, is exempt hom the icstrictions imposed 
by section 461 of the Code of Ci\il Pioceduie 

Section 461 (a) of the Code inns thus —“ Where the next 
friend or guardian for the yiit has not been appointed ordeclaied 
by competent authonty to be guaidian of the property of the 
minor, or, having been so appointed or declared, is under any 
disability known to the Couit to receive the money or other 
movable property, the Court shall, il it grants him leave to 
receive the property, require such security and give suclTdiiec- 
tions as will, in its opinion, sufficiently protect the property from 
waste and ensure its proper application." 

The object of the section is to protect property received by 
guardians ml litem on behalf of the minors they represent. 
There is nothing in the words of the section from which any 
exceptton may be deduced. The, language used is general and 
applicable to every case where property is received by a mere 
guardian ad litem on behalf of a minor. To read an exemption 
into the section must, therefore, be justified only by the cleiwest 
necessity. 

Now, the facts upon which this Rule has to be decided 
are such, as are contemplated by the section. The adult 
plaintiff, who was the manager of the joint family, was 

(1) (19°3) 1 ,. n. 30 I. A. 16'., I I.. R 2*. All. 407. 
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never appointed or declared to be the guardian of his minor 
brother’s property under the Guardians and Wards Act, VIII of 
1890. But he could not be so appointed because, as is now 
settled law, the interest of the minor co-plaintiff is not individual 
property at all. It may be said that, if the adult plaintiff repre- 
sentated the joint family, the addition of his minor brother as a 
co-plaintiff, was either unnecessary or intended to imply that the 
minor had some separate interest in the arrears of rent to reco¬ 
ver which was the object of the suit. It is, however, too late to 
contend that, according to strict principles of Hindu law, the 
managing member of a Mitakshara family can sue without join¬ 
ing the other members as parties to the suit ; see Kattnshai 
v. Valin til (t). There may be cases in which a manager alone can 
sue to recover rent: for example, if he has given a lease* in his 
own name, and the suit is for rent due in terms of the lease. 
This is not the case here, nor is there anything to indicate that 
the minor co-plaintiff is possessed of any separate property which 
might be the subject of proceedings under Act VIII of 1890. 

On principle, also, joint brothers can not be sureties, one of 
another, in a Mitakshara family ; therefore, the adult plaintiff 
cannot be called upon to furnish security in respect of money to 
be received by him on behalf of his minor brother who was 
made a co-plaintiff in order to obtain a joint decree for rent. 
The adult plaintiff represents the joint family, including the 
minor co-plaintiff. the decretal amount belongs just as much to 
the joint family as to the minor brother. 

It is not necessary to consider the case of mortgage suits or 
other cases where minor plaintiffs are represented by guardians 
ad litem who are managing members under the Mitakshara 
system. 

For these reasons, I agiee that this Rule must be made absolute. 
A, t. M. Rule made absolute. 


(1) (’8*1) I. L. R. 3 Mud. 231, 
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HARl DAS BAIRAGI 

. 

UDOY CHANDRA DAS avd othi ks* 

(tecu/nsnry It titling, non-transfrrahlr, hri/iirj of. >1 rent or roulahl ,— I ’oul uml 

routable transaction?!! itare of — Ilrro’/nihOH by laiullonl of transfer. 

When a transfer of a nondransfetablc oeeupaney holding takes plane, the 
transaction is in law voidable at the option of the landlord only, lienee the 
heir of an occupancy i.uvat of such holding is Island by a bequest of the 
holding made by the latter in favoiti of a stiauger 

If a transaction is void, no lights in favour of either pirtv can grow under 
it, nor oau it form the foundation of any estoppel It is not neeeswry to have 
it set aside, its invalidity may be -cl up whenever it is sought to lie enforced 
It is incapable of being continued oi ratified. 

Motion Bibrr v. Dharmo Dos (those (1) and Brin Prrsbail Korn v /Inilli 
Math Itoj (2) referred to. 

If a transaction is voidable.it is valid and binding upon the parties and 
persons denying title through them, whether ly descent, pmehase oi otherwise, 
until it is avoided 

The transfer of an occupancy holding which is not transferable by local 
custom, may be validated by the consent of the landloid. 

Jog,m p,os,III v Posiiii Sol ,00 (lb. Srinnitty Siho Samian (those v. Itaj 
Mohmi (iiilm (I) and Ilailll i Kishorr Mamln/a v Sen iniifty Ananila Pi igii (ft) 
inferred to. 

When the landloid recognises the ti.iusfvr as valid, lie recognises the 
transfci of the existing occupancy light as a valid tiansactiou. 

Appeal In' tlic Defendant No. 1 . 

Suit to recover possession of a holding 1 ))' the heir otr the 
ground that tiie holding not heitig transferable by local custom 
or usage, the occupancy raiyat had no power to make a will in 
favour of the defendant No 1 . 

The facts of the case appear sufficiently from the judgment. 

Baku S(b Chandra Paht for the Appellant. 

Bahu Gobtud Chand,a Dry A’ov.for the Respondents. 

t . a. v. 


* Appeal from Appellate Dec ice No. bb2 of 11107. against the decree of 

A. H. bumming. Ksq, .special Judge ol Tippcrah, dated tlic .trd January 1097, 

affirming that of fiauu homes Chumler Lhitl. Settlement Officer of Tipperab, 
dated the 2‘»th May 1900. • 

(1) (1902»J. L. R 30 Calc. 539 , L. R. 30 I. A. 111. 

(2l (1820) I. L. K. 27 Calc. 150 ; I-. B. 20 I. A. 21b. 

i3i (1900) 8 C. W. N. 172. (') (1902) 8 0. \V. N. -14. 

(5) (1903) 8 C. W. N. 235. 
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The judgment was as follows : 

The question whieh arises in this appeal is whether the heir 
of an occupancy raiyat, whose holding is not transferable by 
local custom or usage is bound by a bequest of the holding 
made by the latter in favour of a stranger. The facts which 
raised this question may be shortly stated. One Ram Das 
Bairagi was the owner of an occupancy holding which is not 
transferable by local custom or usage. He died leaving a will 
whereby he bequeathed the holding to defendant No. i, who has 
subsequently obtained probate of the will and is now in possession 
of the holding. He left two daughters him surviving. The 
plaintiffs are the sons of one of the daughters ; the other 
daughter has no son but has two daughters, and she is no party 
to the present suit. The plaintiffs sued to recover possession of 
the holding on the ground that the holding not being transferable - 
by local custom or usage, the testator had no power to make a 
will in favour of defendant No. i, and that therefore the plaintiffs 
are entitled to recover possession. The Courts below have 
accepted this contention as '•ound and have given the plaintiffs 
a decree for possession of the holding. Defendant No. i has 
appealed, and it has been contended on his behalf that the heirs 
are bound by the bequest of the holding by the testator in his 
favour. 

Now, it seems to me that the proper mode of approaching 
towards a solution of this question is to determine whether when 
a transfer of a non-transferable occupancy holding takes place, 
the transaction is in law void or voidable ; and, if voidable, at 
whose option. It is almost elementary that if a transaction is 
void, no rights in favour of either party can grow under it, nor 
can it form the foundation of any estoppel (see Mohori Bibi v. 
Dharmodas G/iose) (i). It is not necessary to have it set aside; 
its invalidity may be set up whenever it is sought to be enforced. 
It is incapable of being confirmed or ratified. (See Beni fershad 
Kneti v. Dudh Nath Roy) (2). If, however, the transaction is 
voidable, it is valid and binding upon the parties and persons 
deriving title through them, whether by descent, purchase, or 
otherwise, until it is avoided. It is perfectly clear upon the 
authorities that the transfer of an occupancy holding which is 
not transferable by local custom or usage may be validated by 
consent of the landlord. [See Radha Ktshore Manikya v. 


(1) (1901) I. L. B. SO Oslo. 539. 

(2) (1899) L. B. 26 I. A. 316 ; 1.1>. R. 87 Calo. 166. 
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Sreemutty Ananda Priya (i), Jogun Proshad v. Posun Sahou (2), 
Sreemutty Sibo Sundary Ghose v. Raj Mohuti Gtiho (3)]. I am not 
unmindful of the possible suggestion that such consent on the 
part of the landlord may be regarded as a new settlement in 
favour of a transferee. But ft seems to me that the answer to it 
is that the supposed new settlement would not vest in the 
transferee any rigfyt of occupancy. It would be the creation 
of a holding for the first time. Therefore, when the landlord 
recognises the transfer as valid, he recognises the transfer of the 
existing ocsupancy right as a valid transaction If it had been 
a transaction absolutely void as being opposed to law, no amount 
of consent on the part of the landlord could have validated it. 
It follows, therefore, from these premises that the transfer of an 
occupancy holding which is not transferable by local custom or 
usage is not a void transaction, and its invalidity cannot be set up 
by the occupancy raiyat or any person claiming title through him. 
The transfer then is only voidable, and that at the instance of the 
landlord only, the usual grounds upon which a voidable contract 
between persons competent to contract may be avoided being 
out of the question in such a case. A careful examination of 
the cases of Bhagtrath Changa v. Sheikh Hajizuddin (4), Basarat 
Mandal v. Sabulla Mandal (5), Ainbica Nath Acharjce v. Adilya 
Nath Moitra (6) and Aycnuddin Nasya v. Srtsh Chandra 
Banerjee (7), will show that this, in fact, is the principle which 
underlies them. In Bhagirath Changa v. Sheikh Hafizuddm (4), 
purchasers of portions of an occupancy holding not transferable 
by local custom or usage sued the transferor ol the occupancy 
right for possession of the holding, and, it was held that the latter 
was estopped from setting up the invalidity of the transfer by 
him, and the purchasers were held entitled to recover possession 
of the holding. Similarly in the case of Basarat Mandal v. 
Sabulla Mandal (5), purchasers of a non-transferable occupancy 
holding sued to recover possession of the holding from persons 
who were in possession apparehtly without any title: the 
defendants resisted the action on the ground that the 
holding being not transferable, the plaintiffs had no valid 
title to tHe holding and were not entitled to recover 
possession : it was held that the question of non-transferability 

(1) (ltf)3) 8 C. W. N 236. (4) (1900) 4 C. W. N. 879. 

(2) (19C3) 8 C. W. N. 172. (5) (1*98) 2 C. W. N. cclxxix. 

(3) (1903) 8 0. W. N. 214. (6> (1902) 6 C. W. N. 624. 

(7) (1906) 11 C. W. N. 76. 
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was one which could not be legitimately raised by the 
defendants who were trespassers and that the plaintiff had a 
right to be protected in the enjoyment of his purchase 
against all the world except possibly his landlord. In Ambica 
Nath Acharjee v. Aditya Nath Moitra (i), the question was, 
who, as between two successive transferees of an occupancy 
holding not transferable by local custom or usage, was entitled to the 
surplus proceeds of the sale of the holding, after satisfaction of a 
decree for rent obtained by the landlord ; and, it was held that 
the earlier transferee was so entitled. There Maclean C. J., observed 
“ The landlord is not a party to this suit ; he is raising no ques¬ 
tion about the transferability of the jote : it does not matter to 
him which»of the two claimants gets the money. He has been 
paid all that is due to him. Under these circumstances, I do not 
see how the question of transferability can properly arise. In all 
the cases cited, the question was between the landloid and 
tenant.” It is, therefore, dear that in the opinion of the learned 
Chief Justice the question of i,\on-transferability could not be raised 
by any person other than the landlord in other words, it may be 
raised between the landlord and the tenant and not between the 
tenant and his transferee. In Aycnnddin Nasya v. Srish Chandra 
Bancrjcc ( 2 ), the question of non-transferability was raised between 
two rival put chasers of an occupancy-holding,one being a purchaser 
of-the holding at a sale in execution of a'mortgage decree in his 
own favour, the other being a purchaser at a sale in execution of a 
decree for rent obtained by a co-sharer landlord ; the purchase of 
the lajter was subsequent to the purchase of the former. It 
was held that the question of the non-transferability of the 
holding could not be raised between such parties, and that the 
subsequent purchaser took the holding subject to the rights 
acquired by the purchaser at a sale in execution of the mortgage- 
decree. 

These cases clearly illustrate the general principle which I have 
already indicated, that the trahsfer of an occupancy holding is not 
a void transaction, that it is binding between the parties, namely, 
the transferor and the transferee and all persons claiming through 
theift, and that it is voidable only at the option of the landlord. 
If, then, such is the character of the transaction, it seems to 
follow that the heir of an occupancy raiyat ought to be held 
bound by a transfer of the holding made by a will. If he is bound 


(1) (1902) 6 C. W. N. 624. 


(2) (iaoo) a c. w. x. re. 
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by a transfer for a valuable consideration or by a gift, there does 
not seem to me to be any reason why he ought not to be held 
bound by a transfer made by a will. 

A further question was raised by the learned Vakeel for the 
appellant that as one of the two daughters of Ham Das Bairagi is 
still alive, the plaintiffs are not his hens and are therefore not 
entitled to sue. TJie first Coin t held that as she has no male 
issue but only daughters and has no prospect of getting a son, 
meaning apparently that she is past child-bearing, she was not 
entitled to succeed. The lower appellate Court has not come 
to any finding as to whethei the other daughter is entitled to 
succeed or not, but has proceeded on the assumption that she 
was, and has held that she may, if she chooses, enforce hfcr right by 
a separate suit. I think the view of the lower appellate Court 
upon this point is not right. If the otliei daughter is not past 
child-bearing, under the Hindu Law she is the sole heiiess, and 
the plaintiffs are not entitled to succeed as heirs. Therefore, if 
the lower appellate Court tame to, a finding upon the point 
adverse to the plaintiffs, the plaintiffs' suit would fail upon that 
ground alone : and, if my opinion upon the hist point had been 
in favour of the plaintiffs, it would have been necessary for me to 
remand the case to the lower appellate Court for a finding upon 
the question as to whether the other daughter was past child¬ 
bearing or not, and whether she was or was not on account t>f 
that reason disqualified from inheriting. 

For these reasons, I am of opinion that the plaintiffs' suit 
ought to fail and that this appeal ought to be decreed with »osls. 
a. T. m. . ippcal darcctl . suit dismissed. 
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Before Mr. Justice Mookerjee and Mr. Justice Holmwood. 

°« v «» BIKU HALWAI and others 

1907. V. 

AjtriTsg , so MOHESH HALWAI, minor by his father and guardian 
' *"»> * s - GUR CHURN HALWAI and others.* 

Clrll Procedure Code (Act XIV of 1882) Sec. 462 — Court's duty in granting 
leave—Compromise—Certificated guardian if to take permission of Judge — 
Guardian and Wards Act (V111 of 1890) Sec. 29 — Jtecieuj—Suit to set 
aside decree , if maintainable — Fraud — Valuation — Jurisdiction. 

A compromise of a suit is not one of the acts contemplated in section 29 
of the Guardian and Wards Act; hence a certificated guardian can compro¬ 
mise a Suit without obtaining the sanction of the District Judge The statutory 
provision for safe-guarding the interests of minors in suits is contained in 
section 462 of the Code of Civil I’roccdure. 

The Court m sanctioning a compromise on behalf of an infant under sec¬ 
tion 462 of the Code of Civil Procedure, should record the fact that the applica¬ 
tion was made to it by the next friend or guardian, that the terms of the 
compromise were consideied by it, and should in terms state that the questiou 
whether the compromise was for the benefit of the infant was considered. From 
the mere fact that the Couit passed the decree in accordance with the compro¬ 
mise, it can not be inferred that any of those steps preliminary and necessary 
to the making of the decree had been taken by the Court. 

It am Churn Italia Buhshee v. Miuigul Sircar (1), Kalacati v. Chedi Lai (2), 
Virupakshappa v. Shidappa (3), Lain Majlis Sahai v. Alusst. Xarain Bibi (4) 
and Gocindasami JVaidu v. Alagirisann Xaitb.i (5) followed f 

Where a decree is passed on adjudication, no separate suit lies to set aside 
the decree except on the ground of fiaud, but wlieie it is passed simply upon 
a compromise, a suit lies upon grounds othei than that of fraud. 

Surendra Xath Ghosh v. I/eiiiaiigini Dasi (6) followed.! 

Where the minors were defendants lepresented by tneir mother and guar- 
diau, in the original suit as also in the review petition, and the application for 
review was discharged with the express dnection that the applicant’s proper 
remedy wa# by way of suit and not by way of review, a suit by the minois 
through a new next friend, their mother and foimei guardian ad-litem being 
impleaded as a defendant, lies to set aside the decree ou grounds other than that 
of fraud. 

• Appeal from Appellate Decree No. 972 of 1906 against the decree of C E. 
Fitter Esq., District Judge of Gaya, dated 31st March 1905, affirming that of 
Babu Upendra Nath Bose, Subordinate Judge 1st Court, Gaya, dated 31st 
March 1904. 

<11 (1871) 16 W R.’ 232. (3) (1901) 1. L. R 26 Bom. 109. 

m (1895) I. L B. 17, All.;531 (4) (1902) 7 C. W.N.90. 

(6). (1905) I. L. R 29 Mad. 104. 

+ [As regards Court’s duty See also Barhamdeo Prasad y. Banarsi Prasad 
(1901) 3 C, T.. J. 119(1201. A s regards express! order, a contrary decision was 
passed in ilidnapore Zemindars Co. la. v. 'Gobmda .Vahto (1907) 8 C. L. J. 
81—Rep.] 

(6) (1906) I. L. R. 34 Calo. 83. 

J [See also Berhamdeo Prasad v Banarsi Prasad (1901) 3 C. L. J. 119— 
Rep.] 
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Ram Oopal ilojHmiar v. Praia him Kumar SamaA (I) distinguished. 

Where the!plaintiffs valued their claim in the MunsiiFs Court at Rs. 500, 
and issue was taken on the point, (which if decided in favour of the defendant 
would have ousted the Mnnsiffs jurisdiction), hut no evidence was adduced there 
was no waiver of jurisdiction and the High Court can interfere on second appeal. 

(ioriada ileaoH v. Karunakara Menon (2) distinguished. 

Appeal by the Plaintiffs. 

Suit to have it declared that a decree passed in a former 
suit upon compromise was invalid. 

The facts of the case and argument appear sufficiently from 
the judgment. 

Babiis Jogcs Cbunder Roy and Surendra Xatb Ghosal for the 
Appellants. 

Bab'us Umakah Muker/i, Harendra Nat ay an AJit/er and 
J3iraj Mohan Mojumdar for the Respondents. 

C. A. V. 

Ths judgment of the Court was delivered by 

Holmwood J. —The facts out of which this appeal arises 
are briefly as follows :—There wqp a house in Gaya worth 
Rs. 4,000 that belonged originally to one I .ashman Halwai, who 
was succeeded by his son Punwa, who in his turn died childless, 
leaving his mother Ram Dulari to succeed him. This Ram 
Dulari took as a second husband one Chotu Halwai father of the 
four plaintiffs, and on the tyh December 1 X 09 , before marriage, 
executed a conveyance to him of this house which she had greatly 
improved at her own expense. The dispute as to the value of 
the house probably arose from this fact. 

The value of Rs. 500 now given by the defendants was 
apparently its value when it was a one-storied house partly 
kutcha and partly pucca. Ram Dulari made it wholly pucca and 
added a second story to it, and its value is now stated to be 
Rs. 4,000 and this is borne out by the finding of fact in the Sub- 
Judge's judgment that its present value at 20 years purchase on 
the mopthly hire of all the rooms would be Rs. 5 , 040 . 

The Sub-Judge did not, however, accept this valuation, and 
we are unable to appreciate his final finding on the point. He 
says “ This was not the market value of the house. It could not 
be. The market value of the house has not been proved t3 be 
over Rs. 2 , 000 .” . 

One Mahesh Halwai, son of a sister of Punwa Halwai, sued as 
a minor represented by his father Gur Charan Halwai in the 

(1) (1906) 2 C. L. J 608. (2) (1900) I. L. S. 24 Mad. 43, 
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Court of the first Munsiflf of Gaya in 1901 to recover the house as 
the nearest bandhti of Punwa Halwai against the four minor 
plaintiffs, sons of Chotu Hahvai, through their mother and 
guardian Musst. Jasoda Koer, alleging the value of the house to be 
Rs. 500. The 1st Munsiff of Gaya had special powers to try suits 
up to the value of Rs. 2,000. On the 5th June 1902, a petition of 
compromise was filed by a Pleader purporting to act on behalf of 
Musst. Jasoda Koer and ostensibly signed by one Basant Halwai, 
son-in-law and agent of Musst. Jasoda Koer, by which she gave 
up all claim to the house on behalf of the minors on consideration 
of being let off the costs of the suit amounting to some Rs. 70. 

The minors, who are now plaintiffs in this suit, sue through 
another next friend Kishan Halwai to have it declared that the 
deree of the 6th June 1902 passed in the suit No. 25 of 1901 by 
the Court of the 1st Munsiff of Gaya was obtained by fraud of 
defendat No. 1 Mohesh Halwai against the plaintiffs, that the 
petition of compromise was not filed with the knowledge and 
consent of Musst. Jasoda Koer, and that even if it was, she had no 
authority to file it, in as much as she had not as certificated 
guardian obtained the sanction of the District Judge, and also 
that the permission of the Munsiff was not obtained in due course 
of law and was not according to law. 

Both the lower Courts have found against the plaintiffs and 
dismissed the suit. At the hearing, a further point which affected 
the validity of the decree was taken, namely that the house being 
worth Rs. 4,000, the Munsiff had no jurisdiction to entertain the 
suit. 

The findings of the lower appellate Court practically amount 
to this. That there is no doubt that Jasoda Koer did have the 
compromise filed through her agent Basant Lai. That she was 
justified in so doing, in as much as the case of the minors was a 
weak one and they were saved heavy costs That the bare 
permission of the Munsiff is all that the law requires to bind 
minors to a compromise filed in Court, and that the question of 
jurisdiction was raised before the Munsiff and no evidence was 
offered to show that the property was worth more than Rs. 500. 
The question, therefore, cannot now be reopened. 

' The point as to the necessity for the sanction of the District 
Judge which had been found unnecessary by the Court of first 
instance does not seem to have been pressed in the lower appel¬ 
ate Court, and there is no finding on it. It was faintly suggested 
to us again in this appeal, but it was conceded and is sufficiently 
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obvious that the compromise of a suit is not one of the acts con¬ 
templated in section 29 of the Guardian and Wards Act, and the 
• statutory provision for safe guarding the interests of minors in 
suits is contained in section 462 of the Civil Procedure Code. 

As regards the other point;, there can be no doubt that the 
findings of the lower Courts are conclusive as to the filing of the 
compromise by Jasoda Koer, and this point cannot be re-opened in 
second appeal. The finding as to her being justified by the circums¬ 
tances is however hardly adequate. The question being whether 
as a fact the compromise was for the benefit of the minors, the 
issue should have been decided clearly. When minors claim a 
right to a house worth Rs. 4,000 and deny the jurisdiction of the 
I Court to try the question, and the case is then compromised and 
not gone into on the merits, it is not enough to say that they 
apparently had a very weak case and were saved Rs. 70 in costs. 
On the point of jurisdiction, as we shall presently see, they had a 
very strong case, and had the then plaintiffs’ suit been dismissed 
on that ground, they would have got their costs, and it might very 
well be that the then plaintiffs would rtot have been prepared to 
pursue their claim in a court of superior jurisdiction on a valua¬ 
tion of Rs. 4,000. Moreover, the contesting plaintiff was himself 
a minor, and the Court does not appear to have given him any 
permission to enter into a compromise nor considered for one 
moment whether it was for Ins benefit. This brings us to the 
consideration of the question which is the principal point of law 
in this case, what are the duties of a Court in granting leave 
under section 462 of the Code of Civil Procedure, 

^ III Ram Charon Raha Bukshcc v Mongol Six or * (I) 
Norman C. J., remarked : “ It is a rule adopted by Courts 
of Equity in England and in the Original Side of this Court, 
a rule which has been acted upon on many occasions within 
my own knowledge on this (/ c., the Appellate) Side of the 
Court, that where infants are concerned, the Court will not 
make a decree against an infant without ascertaining that it 
is for the benefit of the infant that such a decree should be 
pronounced, and we think that this is only a proper protection to 
the infant, because if the decree is once pronounced it become 
binding upon the infant, and he is not competent to dispute 
unless he can show that the decree was obtained by fraud. 
This would throw the burden of proof on the infant and would place 


Otvith 

1907 . 

Bikn Hulwai 
v. 

Mobvsh Halwnl. 
inhxi, J. 


( 1 ) ( 1871 ) 18 W. B. 232 . 
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many difficulties in his way.” He goes on to say “ the Subordinate 
Judge has only done his duty ” (in making proper enquiry, &c.) 

The duty of Courts to make enquiry before giving leave was 
therefore a clearly established rule in the year 18711 and it has 
received the stamp of judicial approval in numerous cases in all 
the Courts in India since then. In the case of Kalavati v. Chech 
Lall (1), the rule was very clearly laid down, not, as the learned 
Judge in the Court below holds, as a coun r el of perfection, but 
as a necessary preliminary to an order under section 462. “ In 

order to make an agreement or compromise to which section 462 
applies a lawful agreement or compromise, it is necessary that 
the next friend or guardian should ask the Court to consider the 
proposed terms of the agreement or compromise... Further the 
Court should record the fact that such application was made to 
it, that the terms...were considered by the Couit and that having 
regard to the interests of the minor, the Court granted leave... . 
From the mere fact that the Court passed ti e decree in accord¬ 
ance with the compromise, it cannot be inferied that any of these 
steps preliminary and necessary to the making of the decree had 
been taken by the Court.” 

The same view has been taken by the Bombay Court in the 
case of Virupakshappa v. Shedappa (2), where it was held that it 
must be shown that the Court had before it the necessary 
materials to enable it to arrive at a judicial conclusion as to the 
propriety and reasonableness of the compromise. 

In a recent case in Madras, GhvmdasamiNaidu v. Allagirisami 
Naidu (3), it is pointed out that in sanctioning a compromise 
on behalf of an infant, the order granting the sanction should 
in terms state that the question whether the compromise was for 
the benefit of the infant was considered, and the learned Judges 
referred to the case of In rc Bircliall Wilson v. Birchall (4), 
where Jessel M. R. stated that the practice he followed and that 
followed by Lord Romilly before him at the Rolls, had been to 
require not only that the compromise should be assented to by 
the next friend or guardian of the infant, but that his solicitor 
should make an affidavit that he believes the compromise to be 
l^eneficial to the minor and that his counsel should give an 
opinion that he considers it to be so. The view that the leave of 
the Court must be express and must be arrived at upon the 1 


(1) (1895) I. I,. R. 17 All. 531. 

(2) (1901) 1. L. R. 26 Rom. 109. 


(3) (1905) 1. L R. 29 Mad. 104. 

(4) (1880) L. R. 16 Ch D 41. 
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exercise of a judicial discretion as to the propriety of the 
compromise in the interests of the minor, has been affirmed by 
this Court in Gala i\/aj/is Sal/ai v. Mtissanuit iVaraiu Sibt (I), 
relying on the Allahabad case above cited and on the case of 
Sh.irat Chundcr Ghost v. Karhk Chutidcr Muter (2), and the 
necessity of a proper enquiry and a judicial decision thereon, is 
now well established. 

But it is urged for the respondents that no fraud having been 
found, the decree cannot be set aside, and in support of this 
contention the ruling in Suiendra Nath Ghost v. Utmangtni 
Dual (3), has been cited to us ; but the decision in that case is 
directly against the respondents and is clear authority for the 
proposition that when a decree is passed on adjudication, no 
separate suit would he to set a^ide the deciee except on the 
ground of fraud, but where the decree is passed simply upon a 
compromise, a suit would he to set aside the decree upon grounds 
other than that of fraud. 

It is further urged that there having been an application to 
the MunsilT for a review, the decree cannot be challenged by a 
suit, and the ruling in A ’am Gnpal Majtnndar v Prasanna Kumar 
Sarnad (4) is relied 011. That case is clearly distinguishable from 
the present. There the plaintiffs being sut jura impugned the 
authority of their pleader to enter into a compromise on their 
behalf. It was found on review on the merits that he had suqh 
authority, and it was held that the matter became res judicata , the 
parties to the subsequent suit to set aside the decree being 
the same. 

Here the minors were defendants in the original suit. They 
were represented by their mother and guardian in the suit and 
also in the review, and the application for review was discharged 
with the express direction that the applicants’ proper remedy was 
by way of suit and not by way of review. The suit now brought 
is by the. minors through a new next friend, and their mother and 
former next friend is impleaded as a defendant. There can be 
no doubt that the suit will lie, and that the decree may be set 
aside on grounds other than that of fraud. 

Finally we come to the question of jurisdiction. It is urged 
that plaintiffs valued their claim in the Munsiffs Court at Rs. 500. 

''"Issue was taken on the point, but no evidence was adduced. 
But there can be no waiver of jurisdiction in a case like this. If 
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( I) (11*02) 7 0. W. N 90. 

(2) (1883) I. L. K. 9 Calc. 810. 


(3) (190*1) I. L. It. 34 Calc. 83. 

(4) (1006) 2 C. L. J. 508. 
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the property was worth more than Rs. 2,000, the Court had no 
inherent jurisdiction to try the case and the decree passed by it 
would be void. If it was void at the time it was passed, it is void 
still. It is true that it has been held that the Courts will not 
interfere on second appeal, unless it was shown that the disposal 
of the suit had thereby been materially prejudiced ; see Govinda 
Menon v. Karunakara Menon (1) ; but this depends on the rule in 
Ledgard v. Bull (2) that if the parties joiif issue and go to trial 
on merits, it may result that having themselves constituted the 
Court their arbiter, the parties may be bound by its decision. In 
this case, the objection to jurisdiction was taken at the earliest 
opportunity, to wit, in the written statement, and the parties did 
not submit the merits of the case to the arbitrament of the Court. 
If therefore the value of the house was beyond the pecuniary 
jurisdiction of the Munsiff, the present plaintiffs are entitled to 
have the decree of the Munsiff dated 6th June 1902, set aside. 

But there is no clear finding of the lower Courts as regards 
the three matters of fact on which the questions of law we have 
just been discussing depend. 

These are : Whether as a matter of fact the matter was 
explained to the Munsiff and he was satisfied that the compromise 
was for the benefit of the minors ? 

2. Whether as a fact the compromise was beneficial to both 
sets of minors ? 

3. Whether as a fact the house at the time of the suit was 
worth more than Rs. 4,000. 

We sent for the original records of the suit in the Munsiff’s 
Court and of the proceedings in review, and we find that there is 
not a trace in either that the Munsiff applied his mind to the 
merits of the compromise. There is nothing beyond what ap¬ 
pears on the order sheet printed in the paperbook. Only one 
petition is filed, and on that is endorsed the signature of the lady's 
agent with an endorsement by the plaintiff's pleader “ my client 
agrees to the terms of the compromise." This is, however, a 
question to be determined as one of fact by the lower appellate 
Court. 

We remand the case to the lower appellate Court for a find¬ 
ing on these three points with reference to the remarks we have 
made in our judgment. 

The records will be returned to this Court with the learned 


(t) (1900)1 L. B. 24 Mad. 43. 

(2) (1886) X. L. B. 9 AU. 191 ; L. B. 13 I A 131. 



VOL. VIII.] 


HIGH COIIET. 


278 


Judge’s findings thereon within one month of their reaching the 
lower Court. The case will remain on the file of this Court for 
final decision. 

The question of costs will be reserved till the final disposal 
of the case. • 

After this remand, the case again came up for hearing before 
Mookerjee and Holmwood JJ. on 14th January iqo8, when their 
Lordships again renfanded the case to the lower Court for taking 
further evidence, including the evidence of the Munsiff. 

After this second remand, the case came up for hearing before 
Mitra and Bell JJ. when their Lordships allowed the appeal 
and delivered the following judgment. 

Mitra J.— On the findings of fact arrived at by .the lower 
appellate Court, there can be only one conclusion, namely, that 
the compromise decree in Suit No. 176 of 1901 of the Munsiff’s 
Court at Gaya was not binding on the minor plaintiffs, the then 
defendants. The Court of the Munsiff" at Gya had no jurisdiction 
to entertain the suit. The decree, therefore, in suit No. 176 of 
1901, wherein Mohesh Halwai was the plaintiffand Biku Halwai 
and others were the defendants, must be set aside, and we order 
accordingly. We further direct that, as the Munsiff had no juris¬ 
diction to entertain the suit (No 176 of 1901) he should return 
the plaint for presentation in the proper Court, namely, the 
Court of the Subordinate Judge of Gaya. Our order should .be 
transmitted to the lower Court at once, and the Munsiff should 
direct the pleader for the plaintiff Mohesh Halwai to receive the 
plaint and present it at once in the Court of the Subordinate 
Judge. 

As we have no doubt, on the facts, that the plaintiffs had 
been prosecuting the suit in the Munsiffs Court, having been 
fully under the impression that, that Court had jurisdiction to 
entertain the suit, we direct that each party do bear his and their 
own costs in the suit under appeal, namely, suit No. 117 of 
1903. 

A. T. M. 
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Appeal allowed. 
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Cl viL . KRISHNA PERSHAD ROY 

1908. V ' 

— ROMES CHUNDER MANDOL and others.* 

Aiu/ust, 4, 21, 

Primogeniture—Restriction on alienation—Cud Procedure Code (Act XIV of 

JSS 2 ) Sec, 462 — Leans of Court, if to le ex pres* — Presumption — Compro¬ 
mise decree when to be set aside. 

Where thcie is a custom of primogeniture, theie is no restriction on aliena¬ 
tion by the incumbent for the time being, unless a special custom is proved to 
the contrary. 

(Pitta pur case) Sri Raja Rao Venkata Surya Maltipati Rama Krishna 
Ruo llahndur v. The Court oj Wards (1) followed. 

In order that a compromise may be binding upon a minor, the leave of the 
Couit must be express, and further it must be arrived at upon the exercise 
of judicial discretion as to the propriety of the compromise in the interests of 
the minor. 

Ram Churn Ralia Rukshee v. Mungul Sircar (2), Sharat Chunder Ghose v. 
Kurtik Chunder Mitter (3), Lula Majlis Saluu v. Musst. Xu ram JJibi (1) and 
IJtku 7lalivai v. Alahesh llahvai (5) followed. 

Yirupnlishappa v. Shidajipa '(>), Kalaiati v. Cited i I. a I (7) and Goctnda- 
sami Naidu v. Alayinsami Naidv (8) lefened to. 

Whcie a deciec was passed without any judicial enquiry or finding as tc 
whet her the compromise was for the benefit of the minor, although a formal 
older of sanction to file the compiomisc petition was given to an Official of thi 
Court who acted as the minoi’s guaulian ad litem 

]IeUl % that the decree was inoperative. 

' When the Couit permits a compromise, it must be picsumed in the absence 
of evidence to the contrary that it gave due consideration to the matter. 

Midnapore Zcmindan Co. Ltd. v. Gobtnda Mahto (It) referied to am 
considered. 

Although in appeal a dceiee made upon a compionnse iff a tftnt in which .. 
minor was a party would be held to be invalid as against a minor, it could not 
after it had become final and been acted upon, be set aside, unless it were showi 
to be prejudicial to the minor 

A man Singh v. Xu rain Singh (10) followed f 

Appeals by the minor Plaintiff in two suits. 

Suits for declarations that neither the plaintiff nor lii: 
ancestral properties were hound hy two decrees passed against 
his father and himself. 

* Appeals from Original IHcrccs Xns 471 ami 501 of 1907 against the decree 
of tabu Jogcndra Nath Muketji, Subordinate Judge of Cuttack, dated 19t 
September 1907. 

(1) (1898) I. I, B. 22 Mad. 383 , L R. 2fi I. A. 83. 

(2) (1871) 16 W. B. 232. (6) (1901) I L. R. 26 Bom. 100. 

(3) (1883) l. L. R. 9 Calc. 810. (7) (1895) I I,. R. 17 All 531. 

(4) (1902)'7 C. W. N. 90. (8) (1905) I. L R. 29 Mad. 104. 

(6) (1907) 8 C. L. J. 266. (9) (1907 ) 8 C. L. J. 31. 

UO) (1897) I. L It 20 All. 98. 

+ [But sec Barhamdeo Prasad y Baiiarsi Prasad (1901) 3 C. L. J. 119 
toe—Rend 
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The facts of the case and the argument appear sufficiently 
from the judgment. 

Mouh'i Syed S/iamsttl Hilda (for Babu Mnh'tidia Nath Roy) 
and Babu Monmotha Nath Mukerjce for the Appellant. 

Babus Nalini Ranjan Chatterjee an / Xngendra Xath G/inse 
for the Respondents. 

C. A. V. 


Civil. 

1006. 

■ 

K rUlina tVrshiuf Roy 
r. 

Uompuli Chinnier 
Miunlol. 


The judgment gf the Court was as follows:— 

These appeals are by the minor plaintiff in two suits which A«<intt.u. 
he brought, through his mother land guauhan, for a declaration 
that neither he nor his ancestral properties were bound by two 
decrees passed against his father and himself on the 30th June 
1004 on the basis of a compromise, which, he alleges, was collusive 
and fraudulent and was inoperative as against him, he being a 
minor at the time, and the decrees having been passed without 
any judicial enquiry or finding as to whethei the compromise was 
for his benefit, although a formal nidei of sanction to file the 
compiomise petitions was given to an (Mhci.il of the Couit who 
acted as his guardian ad /'item 8 

It appears that the giand-father of the plaintiff, one 
Hara Prasad Roy, executed a mortgage bond cliaigmg the 
ancestral properties with a debt, for the dischaige of certain 
previous debts secured by deciees under which the mortgaged 
property was liable to sale. '1 his was on the 30th May iK‘»o, 
before the plaintiff’s birth, and was for Ks zzoo 

On the 10th September 1S90, the said Hara Prasad Roy and 
the plaintiffs father Rim Prasad Roy gave a mortgage of the 
ancestral property for a sum of Rs. iK,;oo Upon these two mort¬ 
gages, the defendants brought two suits Nos 3- and 36 of 1003 
against the plaintiff and his father. 

In suit No 35 the father of the plaintiff, who had neglected 
to look after his son's case and finally refused to represent him as 
guardian ad litem , filed a rajanama on the 24th June 1004 admit¬ 
ting tlte claim. The Nazir of the. District Judge's Court, Rabu 
Annada Chandra Das, who had been appointed guardian ad titem 
for the plaintiff upon his father's repudation of the guardianship, 
applied for <pid obtained leave to file a petition in Court tha'.the 
suit be decreed as claimed. 

In suit No. 36 was filed a petition to be allowed to entef into 
a compromise on behalf of the minor and he obtained leave to do so. 

By this compromise a sum of Rs. 28,000 due for interest on 
both mortgages was remitted. 
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Suit No. 35 was decreed according to confession of judgment 
against defendants I and 2, that is the father of the plaintiff and 
the plaintiff himself, but the only order made was against the ^ 
mortgaged properties. This was nearly Rs. 15,000. Suit No. 36 was 
decreed for Rs. 66,770 against the mortgaged properties, and it 
was also declared that if the whole decretal amount was not paid 
off by the sale of the mortgaged properties, the remainder will be 
realised by the sale of the other properties of the defendants 
1 to 12. 

In both decrees, it was clearly set out that under the custom 
obtaining in the family of the defendants 1 to 12, that is, under 
their family usage, the eldest son is the malik and entitled to all 
the zemindari etc. properties. 

This custom is admittedly common ground on the pleadings 
of both parties in these appeals, but the plaintiff maintains that 
there is a further custom of inalienability of the ancestral pro¬ 
perty, while the defendants maintain that in the absence of any 
evidence of such further custom, the principle of law laid down 
by the Judicial Committee r in Sri Raja Ran Venkata Stuya 
Mahipati Rama Krishna Rao Bahadur v. Court of Wards and 
Venkata Kumari Mahipati Surya Rao (1), viz, that where there is 
a custom of primogeniture, there is no restriction on alienation 
by the incumbent for the time being, unless a special custom is 
proved to the contrary, must prevail. Upon this point, therefore, 
v{$r must at once find against the plaintiff's contention, and hold 
that neither at the time of the mortgages nor at the time of the 
decrees, had he any right or interest in respect of the mortgaged 
properties so as to be able to avoid their sale in execution of a 
mortgage decree obtained against the then incumbent. This 
would be enough to conclude his case in both these appeals, were 
it not for the fact, that in suit No. 35 it is still possible that- 
proceedings under section 90 may be taken against him, and that 
in suit No. 36 a personal deree has been passed against him. 

It is necessary, therefore, owing to these outstanding claims 
against him, to consider the pdint of law on which alone these 
appeals are based viz. that the attention of the Court in suits Nos. 

35 and 36 was not drawn to the terms of the compromise and 
thai'no judicial finding was come to, whether the compromise 
was for his benefit or prejudicial to his interests. 

The Subordinate Judge in the Court below has altogether 
dismissed plaintiffs suits on the ground that he has failed to 


tl) (1898) L. R. 26 I. A. 83. 
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show that he was not benefited by the compromise decree. This 
is in our opinion not sufficient. It is perfectly clear from the 
Nazir’s evidence and from the decrees that the question of 
the benefit to the minor was not adequately considered either by 
his guardian or by the Court. The guardian says he knew Ram 
Prasad Roy, the plaintilTs fathdr, was a drunkard and yet he did 
not make any enquiry when the plaintiff's father and the pleader 
assured him that the plaintiff was benefited by the ydemwtas. 
The Court did not ask him anything regarding them. A pleader 
for the creditors told him that the plaintiff was getting a large 
remission and on his assurance he signed the petition. 

Two illegalities in the decree are shown to the prejudice of 
the minor; one is, that interest at 1 a per cent, has been allowed up 
to the date of realisation, the other is, that certain debuUer prop¬ 
erties which the plaintiffs fither and grand-father had no power 
to mortgage were included in the decree, and the plaintiff has 
succeeded in a third suit tried along with the two now before us 
in getting this debutter released from the decree and no appeal 
has been preferred against this iclief , 

The only order in suit No 3; legnrdmg the sanction necessaiy 

under Sec. 40a, Civil Procedme Code, is as follows — ■" liabu | 

«*• 

An.tnda Chandia Dass is permitted to file petition admitting the [> 
plaintiff’s claim on behalf of minor defendant No a," and in suit‘d 
No 36 “on application Anaifda Chandia Das is permitted to lilc\J 
snlehnnma on behalf of the minor defendant No 2." Now it has 1 ® 
been laid down in a long series of rulings of this Court commcn-O 
cing with Ram Churn Raha Bnkshee v Minimal Sit tar (1) and 
; the case of Sharat Chanda Chase \ Rattik Chunder Miltcr*(z) 
and ending with the case of Btku /lalwai v. Mahcsh Haheai (3) 
to which one of us was a party, following the case of [.ala Majlis 
Sahai \. Muss It. Naratn Btbt (4), that in order that a compro¬ 
mise may be binding upon a minor the leave of the Court must 
be express, and further in the later cases, that it must be arrived 
at upon the exercise of judicial discretion as to the propriety of 
the compromise in the interests of the minor. The same view 
has been taken by the Bombay Court in Virttpakshappa v. 
Shpidappa (5) where Jenkins C. J. laid down that the general 
law was even more favourable to a minor than section 462, Civil 
rocedure Code, and by the Allahabad Court in Kalavati v. Chetfi 
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Lal(\) where it was held that in order to make an agreement or 
compromise, to which section 462 applies, lawful, it is necessary 
that the next friend or guardian should ask the Court to consider 
the proposed terms of the agreement or compromise and before 
making the agreement or entering into the compromise should 
obtain permission from the Court. The Court should record the 
fact that such application was made to it ; that the terms of the 
proposed agreement of compromise were considered by the 
Court ; and that having regard to the interest of the minor, the 
Court granted leave. 

A similar view was taken in the Madras Court in Gnvinda- 
sami Naida v. Alagirisami Naida (2), following the English case 
of Birchall Wilson v Birchall (3), where Jessel M. R. stated 
that the practice he followed and that followed by Lord Romilly 
before him had been to require not only that the compromise 
should be assented to by the next friend or guardian, but that his 
solicitor should make an affidavit and that his counsel should 
give an opinion that he believes the compromise to be for the 
benefit of the minor. Agajnst this long established and weighty 
body of authority, it is uiged that in none of these cases had 
leave been obtained and in none of them was the decree set aside 
on the ground that the Court had not sufficiently considered the 
question of the minors' interest, and a recent decision of this 
Court in the case of Midiuipore Xcmmdan Co. Ld. v. Gobinda 
Mahto (4) is cited, in which it was held that it must be assumed, 
111 the absence ot any evidence to the contrary, that the Court 
did its duty in the matter, and was satisfied before giving per¬ 
mission that the compromise was for the benefit of the minors 
concerned. Now as to this, we may obser\e in the first place 
that none of the above rulings were apparently considered or 
cited at the Bar ; that permission was given to compromise and 
not merely to file a petition, and that we entirely agree with the 
principle that when the Court permits a compromise, it must be 
presumed, in the absence of evidence to the contrary, that it 
gave due consideration to the matter. 

But in this case, as we have shown, the record clearly shows 
that the guardian neglected the minor’s interest and that the 
Court, without making an enquiry, passed an order prejudicial to 
the minor and not an express sanction to the compromise. When 
the question of setting aside such a decree arises, the true rule 

<1) (1895) I. L. R. 17 All 531. (3) (1880) L. R. 16 Ch D 41. 

(2) (1905) I. L R. 29 Mud 104 (4) (1907) 8C.U. 31. 
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is laid down in Amin Singh v. Narain Singh (1), where it was 
held that although in appeal such a decree would be held to be 
invalid as against a minor, it could not, after it had become final 
and been acted upon, be set aside unless it were shown to be 
prejudicial to the minor. • 

Here it is clear that the decree, so far as it binds the plaintiff 
personally and his property other than [that mortgaged, was pre¬ 
judicial to the minor and that there was no valid sanction to the 
compromise. 

The learned vakil for the respondent frankly concedes that 
if we are against him on this point, he has no objection to the 
plaintiff obtaining a declaration that the decrees, so far .is they 
affect him personally and his properties movable and immovable 
other than the properties mortgaged, are inopeiative, and such is 
the order we propose to pass. 

There can be no question of setting aside the decrees as 
regards the mortgaged properties Even apart from the cleat 
right of alienation vested in the incumbent for the time being 
under the rule of primogeniture above referred to, the mortgages 
were clearly entered into for ancestral debts which would have 
been equally binding on the plaintiff even if he had had a joint 
interest in the ancestral properties We, therefore, direct that 
the appeals be decreed in phrt and that the decress of the Court 
below be modified and that in lieu thereof it be declared that 
the decrees in suits Nos 35 and 3b of 1903 are not binding on the 
plaintiff so far as his person and properties movable or immova¬ 
ble other than the mortgaged properties are concerned wjth, j 
costs to the appellant from the respondents in both Courts and 
that his suit as regards the mortgaged properties be dismissed 
with j costs to respondents, the result being that appellants 
will pay half the costs of the respondents in both Courts. 
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Before the Hon'ble R. F. Ramp ini, Acting Chief Justice and 
Mr. Justice Ryves. 

PULIN CHANDRA MANDAL and others 
v. 

BALAI MANDAL and others. * 

Hindu Widow—Alienation if portion of estate—Consent of next rerersinner — 

Validity. 

An alienation by a widow of a portion of her husband's estate is valid 
if made with the consent of the next reveisioner. The pnnoiple is not 
restricted to the case of alienation of the whole of the property. 

Nobo Kishore \ Hurt Nath (1), Item Chunder v. Sarnomoyi (2), Vmayah v. 
(round \3), Jtajrangi v. Manohurnika (!', and Annada Kumar v. India 
Bhushan (6J, followed. 

Belian Lai V. Madhil Lai (6), explained 

Marudamuthn v.Srinirasii (?) not followed : Bad ha Sham v. Joy Bam (8) 
distinguished. 

Appeal liy the Plaintiffs. 

Suit to set aside an alienation by a Hindu widow. 

The facts of the case shortly stated were as follows : 

The disputed land belonged originally to Srinath Mondal. 
The plaintiffs were the sons of Srinath’s deceased brother Loke 
Nath ; on the death of Srinath, his widow held the lands as 
his heiress. The plaintiffs alleged, that on the death of the 
vyidow they got possession of the lands as Srinath’s heirs, but 
were dispossessed by the defendants in Assar 1312, on the allega¬ 
tion that they purchased them from the widow by a kohala , that 
the said knbalu was invalid for want of consideration, that the 
widow had no legal necessity for selling the properties and that 
as such also the kohala was invalid. 

The defendants in reply urged that the kohala was a bonafide 
document executed for valid consideration, that the widow was 
unable to maintain herself from the properties inherited by her, 
that she sold the properties for legal necessity and that the 
transaction was valid in law. 

The finding of the Courts below was that the immediate 
cause of the sale was the giving of dowry to the bride in con- 

'*‘Appeal from Appellate Decree No. 674 of 1907 against the decision of 
0. W E Pittar Esq, District Judge of Miirahidabnd dated the 8th January 
19o7 affirming that of Babu Birendra Kumar Dott, Munsiff, Kandi, dated the 
3rd July 1906. 

(1) 11884) I. L. R 10 Calo. 1102. (2) (1894) I. L. R. 22 Ca'.o. 354. 

. (3) (1000) I. L R. 25 Bom 120 

(4) (1907) 6 c. L J 766 : L. R. 36 I. A. 1; 1. L. R. 30 All. 1. 

(5) 11907) 12 C. W. N, 40. (7) (1897) I. L, R. 21 Mad. 128. 

(8) (1891) 1. L. R. 19 Calo. 236. (8) (1890) 1. L. R 17 Calo. 896. 
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nection with the widow’s daughter’s sons' marriage ; the con¬ 
sideration money of the koba/a was not paid in cash, but that 
the widow, her daughter and her daughter's son sold the pro¬ 
perties to defendant No. 4 at the alleged value of Rs. 100, but 
really in consideration of the. defendant No. 4 giving up the 
amount which they would have to pay as dowry to defendant 
No. 4’s daughter when the said widow's daughter’s son married. 
Hence the Munsiff* held that the kobala was executed for good 
consideration. It was further held, that the kobala was executed 
not only by the widow, but also by the two next reversionary 
heirs, viz., the daughter and the daughter’s son. Roth the 
daughter and the daughter’s son died after the sale, but before 
the institution of the suit. 

The District Judge held that the alienation was valid, 
although there was no legal necessity for the sale, the marriage 
of a daughter’s son not constituting legal necessity ; that the 
decisions of the Calcutta High Court to the effect that a grant 
by a Hindu widow with the sanction and concurrence of the 
next reversioner were applicable to a case in which a portion 
only of the estate had been alienated and relied on Behan Lai 
v. Madho Lai (1). 

Babit Ram Chandrr Mojumtla 1 for the Appellant.—The 
case of Xabokishore Sarmtfi Roy v Han Hath Sanaa Roy (2), 
is in my favour. The ground of the decision was thus stated 
at page 1108 of the Report by Garth, C J 11 But, if it is 
once established, as a matter of law, that a widow may relinquish 
her estate in favour of her husband's heir for the time bejng, it 
seems impossible to prevent any alienation, which the widow and 
the next heir may thus agree to make.” There can not be a 
relinquishment of part of the estate. In Behan Lai v. Madho 
Lai Ahir Gavvwtl (1), their Lordships observed as follows : “ It 

may be accepted that, according to Hindu law, the widow can 
accelerate the estate of the heir by conveying absolutely and 
destroying her life estate, so that the whole estate should get 
vested at once in the grantee. The necessity of the removal of 
the obstacle of the life estate is a practical check on the frequency 
of such conveyances.’’ The words used were “ whole estiAe ” 
and not “ portion of the estate." The case of Bajrangi Singh v. 
Manokarttika Baksh Singh (3), does not touch the point at 
issue in the case. 
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(1) (1801) I. L. R. 19 Cato. 29fi. 

(2) (1884) I. L. R. 10 Cato. 1102 (F. B.) 

(3) (1907) 6 0. L. 1. 766 ; L. R. 36 I. A. 1 ; I. L. R. 30 Alt. 1. 
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civil. [ Ryves J.—In that case, there were several alienations ; 

1908. one set of reversioners consented at one sale and other set at 

’uliiTchandra Other sales ]. 

Mandal The consent was given after all the sales were completed. 

f, 

llalai Mandal. Hence the consent was given to one complete alienation. 

In Marudamuthu Nadan v. Srinivasa Pillai { i), this ques¬ 
tion was decided, by a Full Bench, consisting of Shepherd, Subra- 
mania Ayyar, Davies and Boddam JJ. “ A Hindu widow 
with the consent of A, the then nearest reversioner, sold part of 
the property inherited by her from her husband. A predeceased 
the widow, and on her death B, C and D were the nearest rever¬ 
sioners, and they now sued to recover the property. It appeared 
that the sale was not justified by circumstances of legal necessity, 
and that D had not been born before the sale had taken place : 
Held, that the sale was not binding on the plaintiffs or 
any of them.” This case is directly in my favour. 

In the case of liadha Shy am Sircar v. Joy Ram Scnapati (2), 
(decided by Prinsep and Rampini JJ.) it was held that an alienation 
of a portion of a widow’s estate was not valid There their 
Lordships at page 900 observed as follows “ But in our opinion 
the principle enunciated by the Full Bench (3) cannot be carried 
to this length, and can not be applied to an alienation of only a 
portion of the widow’s estate.” 

Read passages from Dayabhaga and Mayne's Hindu Law and 
Usage. 

Bobu Ashutus/i Mukciji for the Respondent.—The case of 
Nnbokishnre Sauna Roy v. //an Rath Sanaa Roy (3), is in my 
favour. That case was applicable to alienations of whole as well 
as a portion of the estate. The alienation by the widow must 
be by destroying her life estate That was the condition imposed 
by the Privy Council in Behai i Lai v. Madho Lai Ahir Gay aw a, 
(4). In that case it was found that the widow had not relinquish 
ed her life interest in the disputed property, and for the purpose 
of that case, there was no necessity for a pronouncement as tc 
whether any distinction could be made between a surrender o 
the whole or part of a life estate. 

The case of Marudamuthu Xadan v. Srinivasa Pillai (1) 
wrongly interpreted the obseications of their Lordships in th 
last case. I therefore submit it was wrongly decided. , 

(1) <18»7) I. L. R. 21 Mad 128 (F B 1 (2) (1899) I L R. 17 Calc 896 

(8) (1884) I L. R 17 Calc. 1102 iF. B.) 

(4 (1891) 1. L. B. 19 Cate. 286 (P. C.) 
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In Hem Chunder Sattva! v. Saniamnvi Dthi (i), their Lord¬ 
ships (Norris and Banerjee JJ.) observed at page 361 : “ Touch¬ 
ing the Hindu widow's power of alienation otherwise than 
foi legal necessity, two propositions appear to us to be well 
established. 

“First, the widow may relinquish the whole of her interest in 
her husband's estate, and then the next revetsioner will acquire 
the estate absolutely. The reason of this is that it is the inter¬ 
vention of the wfdow that postpones the succession of the 
reversioner, and if she walks out of the scene, she thereby antici¬ 
pates for the reversioner the tune ol lus succession. 

“ Second, the widow may convey to the next reversionei, or to 
a third party with the consent of the next reveisioner, thv whole 
or any portion of the estate, and the tiansleree will acquire an 
absolute interest." The second proposition is directly in my 
favour I11 that case an alienation of a moiety of the properties 
was held valid 

III liii/i ani'i Smg/i v Manokainik() [ink \h Singh (a), part of 
the estate inherited by the widow was alienated Their Lordships 
stated the facts of the case thus “ lie was absolute owner of an 
estate known as Pindara Kamai and otliei piopeit), which at his 
death passed to his widow, and, at her death would have passed 
to Ills daughters Arc " The whole of the estate l’mdara was alienat¬ 
ed at different tunes , but*the other piopert) was not Thus in 
that case the w hole was not alienated and their 1.01 dsliips held 
the alienation valid 

In I'niyak v (,'irmd ()). an alienation ol a part was held 
good It was decided by Jenkins C J and Raiiade J 

The hull Bench case of X'di'ikisli'n c Sauna Ray fq), gave 
effect to the existing case law on the subject, being to a great 
extent guided by the consideration that the) would be disturbing 
titles acquired upon the stiength of that law if they were at that 
period to overrule the previous decisions. 

The case of Rad/ia S/ivam Sircar (-), was decided on the 
ground that the consent of all the reversioners was not given. 
See the case reported 111 the footnote of that case. 

The case of Annada Kumar Ray v India lihusan Mukhn- 
padhya (0), also shows that an alienation of a part is valid. • 


, Civil. 
1908. 

Putin Chandra 
Mandat 
r. 

Hala 1 Mandal. 


(1) (1804) 1. I, It 22 <’«!.• 351 • 

(2) (1907) 60 L .] 786, I, K 3V I A 1 . I. I,. It. 30 All. 1 

(3) (1900) I. 1„ K 25 Eom 129 if.) (I8BO) I. I- K. 17 Cnlc 896, 

(4) (1884; I. L. 11. 10 Calc. 1102 (K. B) (6) (1907) 12 O. W. N. 49. 
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Babti Ram Chunder Mojumdar in reply.—The observations 
in the case of Hem Chunder Sanyal (i) are obiter. Not one of the 
cases referred to in Nobokishore Sarma Roy(2) deals with an aliena¬ 
tion of part of the estate. 

The case of Vinyak v. Govind (3) was decided on a different 
principle. The principle of the decision was that the alienation 
made with the consent of the reversioner was presumed tf> be for 
legal necessity. The Full Bench case of Nobokishore Sarma 
Roy{2) was decided on the principle of acceleration of the whole 
estate. So the Bombay case is no authority here. 

In the case of Bajrangi Singh (4) the whole was alienated. 

The case of Annada Kumar Roy (5) is no authority for the 
proposition contended for. There, no question as to alienation of 
part was raised. There, one of the reversioners sued for his share 
of the estate. 

c. a. v. 

The judgment of the Court was delivered by 

Rampini C. J.—The question contested before us in this 
second appeal is, whether the alienation by a Hindu widow 
of a portion of her husband’s estate without legal necessity but 
with the consent of the next reversioner is valid or not, or 
whethei an alienation by a Hindu widow in such circumstances 
is valid only if she alienates the whole of her husband’s property. 
The Judge in the Court below has decided that a widow’ may 
alienate a portion of her husband's property if the next rever¬ 
sioner consents. The appellant's pleader contends that this view 
is incorrect and that, unless the Hindu widow alienates the whole 
of her .husband's property and so, as it were, surrender* the 
whole of her interest in the whole of her husband’s property, 
the alienation is invalid. The learned pleader for the appel 
lant has cited the following cases in support of his view, viz 
Behari Lai v. Mad/10 Lai Ahir (6) Alarndamathu Nandan v 
Srinivasa /hihit (7) Radha Shyam Sircar v. Ram Senapati (8) 
By the other side, the cases of Nabo Kishor Sarma v. Han Nat) 
Sarma (9) Hem Chandra Sanyal v. Sarnomayi Debi, (10) Vt nay at 
J'ithal v. Govind, (11) Bajrangi-Singh v. Manokarnika , (12) ant 

<\, (1894) t. L. R. 22 fate. 354. (2j (1884) I. L. R. 10 Cale 1102 (F. B 

(8) 4 1900 1 1 L B. 25 Bom. 129. 

(4) (1907) 6 C. L J. 766 ; L U. 36 t. A. 1 : 1. L. R 30 All 1. 

(6) 11907) 12 C. W. N. 49. (9) <1884) 1 L R. 10 Calc. 1102. 

(6l 0891) 1. L. R. 19 Calc. 236 ; (»0) (1894) I. L. R. 22 Calc 3S4 

(7) (1887> 1. L. R. 21 Mad. 128 ; (111 (1903) I L. R. 25 Bom. 129. 

(8) (1890) I. L. R. 17 Calc. 896. (12) (1907) I. R. 35 I. A 1. 
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Annada Kumar Roy v. Indra Bhushan Mukhopadhya (i) have 
been relied on. 

We are of opinion that the view of the learned District 
Judge is correct, and that a Hindu widow may validly alienate 
a portion of her husband’s property with the consent of the 
next reversioner. There would seem to be no reason why she 
should not do so, or why to make a \alid alienation she must 
convey or surrender the whole of her husband's piopeity. The 
only direct authority for such a view is to he found in the lodg¬ 
ment of the Madras High Court in Marudamuthu Nadan v. 
Srinivasa Pillai , (2) in which two formei judgments of the 
Court to the contrary effect are overruled , but the decision in 
this case would seem to be based on a mistaken inteipie’tation 
of the rule laid down by then Lordships of the Privy Council 
in Behati Lai v Madhn Lai Aim (yj viz , that the surrendei 
must be absolute and complete and that the whole estate should 
he withdrawn. This docs not, we think, mean that the hus¬ 
band's whole property must he alienated It only means that the 
whole estate of the widow 111 the husband's piopcitt must he 
withdrawn and that she cannot letain ,m\ mteicst in it In the 
case of Radha Sham Sin ai \ Jay Ram Scnapa/i, (4) some of the 
reversioneis only consented to the alienation, and, for this 1 cason, 
it was held to be invalid as being an alienation of only a part of 
the Hindu widow's interest • The case icported m the foot-note 
at page 900 shows that this was the meaning of this judgment. 
'Llie case of Behan Lai v Mat/ho Lai Aim (}) has been consi¬ 
dered by the Distnct Judge m lus judgment, and, we think must 
[ be interpreted in the way in which, while alluding to Mr. Justice 
Subramaniya Aiyar’s judgment in Mautdamnthu v Srinivasa 
Ihllai (2), we have indicated it should, in our opinion, be 
construed. 

On the other hand, the Full Bench decision in the case of 
Noho K is/tore Sanaa v. [Ian Nath Sauna (?) broadly lays down 
that “ urjder the Hindu law current in Bengal, a transfer or 
conveyance by a widow upon the ostensible ground of legal 
necessity, such transfer or conveyance being assented to by the 
person who at the time is the next reversioner, will conclude 
another persoh not a party thereto, who is the actual reversioner 
upon the death of the widow, from asserting his title to the 

r • 

(11 (190?) 12 C. W. N. 49 ; (3) (T891) I L. U. 19 Calc 230 

(2) (1897) I. L. R. 21 Mad 128 ; (4) (1890) I I, It. 17 Calc. 896 ; 

(5) (1884) I L It. 10 Calc. 1102, 
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property.” The Full Bench make no distinction between an 
alienation of the whole or of a par.t of the property. Then, in 
the case of Hem Chandra Sanyal v. Sarnamoyi Dehi, (i) it has 
been expressly said : “ The widow may convey to the reversionei 
or to a third party, with the consent of the next reversioner, th< 
whole or any portion of the estate , a'hd the transferee will acquire 
an absolute interest.” It is objected that this is an obiter dictum 
but it is the view of a distinguished Hindu lawyer. The case o 
Vinayak v. Govind , (2) is a direct authority for holding that ; 
Hindu widow may validly alienate portions of her husband' 
property with the consent of the next reversioners. The cas 
of Bajrangi v. Manokarttika , (3) is also an authority for this view 
In this case, portions of the husband's property were alienate 
on different occasions between 1872 and 1875 The subsequer 
consent of the reversioners, though given in 1877 and 1878, w< 
held to validate the alienations. Again, in Annada Kumar Ra 
v. Indra Bhusan Mukhopadhya , (q) the alienation by a Hind 
widow of the half-share of her husband’s property in favour 
of the then reversioner was-held to be legal and valid. 

The consensus of authority is accordingly in favour of tl 
view taken by the learned District Judge. 

We dismiss the appeal with costs. 
n. K. it. Appeal dtsmisst 

(1) (18941 I L R. 22 Calc 364, (3) (1907) I, K. 36 1. A. I. 

(2) (1900) l I.. U. 26 Bom 129. (4) (1907) 12 C W. N., 49. 
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Before Mr. Justice Stephen and Mr. Justice Holmwood. 
NAGENDRABALA DEBYA 


TARAPADA ACHARJEE AND ANOTHER.* 


Added plaintiff—Pen forma defendant joined an Plaintiff'—Limitation Aet ( 
of 1877J, See 22. 

Where a person, who was at the institution of a suit made a pro forma de 
dant, subsequently is joined as a plaintiff, Sec. 22 of the Limitation Act docs 
apply. In suoh a case the added plaintiff is not a ‘new plaintiff.’ 

Abdul Rahman v. Amir Ah {It and Ram Ktnkar v. Akhil Chandra 
distinguished. 


Appeal by the Defendant, 
i Suit for rent. 

fr ? m ‘Appellate Decree No. 693 of 1907, against the decisio 
® a4,hana f h Sen, Subordinate Judge, Rajshatne, dated 15th Decei 
* iat of Bal>u Satiab Chandra Biswas, Munsiff of Naogaon, d 
the 26th February 1906. » 

O) (1907) 5 C. L. J. 486 5.1. L. B. 34 Calc. 612. 

(2) (1207) I. L. R. 36 Calc. 619. 
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The material facts and .arguments appear from the judg¬ 
ment. 

Babu Mohini Mohan Chakravarli for the Appellant. 

Babu Satish Chandra Ghost for the Respondents. 

• C. A. V. 

The following judgment was delivered : 


Civil, 

1908. 

Nagvndrabala Deb/ 
Tarapada Acharjcf 
dtUy, 24, 


This is a suit (oj two years rent of a putni holding and was 
originally brought by plaintiff No. i, one of the respondents before 
us, at a period when no portion of the claim was barred by any 
limitation. Plaintiff No. i is an 8 annas co-sharer of the holding 
and as his co-sharer refused to join him, he made him a pro forma 
defendant. He stated in his plaint that he sued for the entire 16 
annas of the rent due, but at the same time he asked to have 
awarded to him only half of the money actually due. The suit 
was decreed expartc , but was subsequently re-opened under section 
10S, Civil Procedure Code, on defendants applying a year after. 
After this, plaintiff No i procured the amendment of his plaint 
in two ways, namely by having a guardian ad litem appointed 
for the first defendant, and a description of the pro forma defen¬ 
dant as an executor to a deceased lady added to his name. 

The pro forma defendant also procured himself to be made a 
plaintiff instead of a defendant. All these changes were made 
after the expiration of three years from the time when rent last 
became due ; and in the Court below it was argued that each x>f 
them caused the suit to be time-barred under section 22 of the 
Limitation Act. The first two changes, the introduction of a 
guardian and the description of defendant No. 2 were not relied 
on before us, as bringing section 22 into operation, and we have 
only to consider the effect of changing defendant No. 2 into a 
plaintiff, after the expiration of the period of limitation. Had 
he been then brought into the suit for the first time, there would 
be no donbt that the section would apply ; see Abdul Rahman 
v. Amir.Ali (1) where an assignee was substituted as plaintiff for 
the assignor under section 372, Civil Procedure Code, and Ram 
Kinkar Biswas v. Akhil Chundra Chr/wdhun , (2) where a defen¬ 
dant was added under section 32. In both these cases, however, 
the added party was brought into the suit for the first time By 
^the order of the Court. Here, the added plaintiff was brought 
into the suit at its institution ; his interest was that of a plaintiff, 
and the original plaintiff had a right to enforce his interest as a 


(2) (1907) I. L. K. 35 Calc. 519. 


(1) (1907) I L. B. 34 Calc 612. 
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co-sharer. The Chief Justice in Abdul Rahman v. Amir Alt (i) 
describes a new plaintiff as a person who has not before been 
a plaintiff; but we cannot think that this ought to be held as 
excluding a person in the position of the added plaintiff in this 
case. In Krishna v. Mekampcntma (2), two defendants were added 
as plaintiffs at a time when their remedy was time-barred, but 
this was done against their wishes and they were not entitled to 
the same relief as the original plaintiffs. This was held to be 
irregular, and they were replaced in their original position as 
defendants. Here the facts are just the reverse, and the course 
followed there is not open to us. Nor according to the The Oriental 
Bank v. Charriol (3), as explained in Guruvayya v. Dattatraya (4) 
and in Rum Kinkar Biswas v. Akil Chandra Chaudhuri (5) can we 
hold that the addition was irregular merely because it was after 
the period of limitation. If the added plaintiff is to be treated as 
a new plaintiff, the original plaintiff will lose all the advantage 
that he sought to derive from making him a defendant at first. 

To hold that the added plaintiff is not a new plaintiff seems to be 
in accordance with the decision of the Madras Court, and not in¬ 
consistent with the decisions of this Court. It is further to be 
observed that there is no question of the original plaintiff being 
debarred from his remedy by section 22, as the section applies 
only to the added plaintiff, and in this case it is probable, though 
we need not actually decide the point, that the original plaintiff, 
on his present plaint, could have recovered the remedy that he 
now seeks, without the added plaintiff appearing in the suit at all, 
and he could certainly have recovered it on a properly drafted 
plaint, which brings the case within the rule laid down in the 
Bombay decision we have referred to. 

This view of the case obviates any difficulty arising from the 
question of whether the original plaintiff sued for 16 annas or 8 
annas of the rent, and this appeal is therefore dismissed with 
costs. 

N - K - "• Appeal dismissed. 

(1) (1907) t. L. H. 31 Cate. 612. (3) (1886) I. L. R. 12 Calc. 642. 

(2) (1886) l h RIO Mail 44. (4) (1903) 1 L. R. 28 Bom. 11 at 20. 

(6) (1907) I. L. R. 36 Calc. 519. 
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Before Sir Francis \V. Mac If an K. C. /. A'., Chief Justice ami 
Mr. Justice flo/mwood. 

PURNENDU NARAIN ROY and othkks 

v. 

DWIJENDRA NARAIN ROY.* 

Euement — Way, rtyht of—Implied grant—Altem dire defence*—Xu uhjechun — 

.Vo prejudice. 

No grant ot an easement can be implied from a defendant using a laml for 
eight years without any objection on the part of the plaintiff. 

Per Muokerjee J .—There is no implied reservation of an easement in ease one 
transfers a part of his land ovei whieh he has previously exercised a privilege, 
m favour of the land he retain*, unless the bmden is apparent, continuous ami 
strictly necessary for the enjoyment of the land retained. 

So field v. Brown (1), Wheeldun v. Bin row* (2), ltutrrl \ H nUt (3) and 
Ram Xaram v. Kamala Kent a (I) referred to. 

Implication of a grant of casement, upon the seieiancc of a tenement, 
extends to a way which is a foimed or metalled road. 

It is open to a defendant to *et up alternative di fences, e </. to set up as n 
defence, that he was the ownei of the piopeity in dispute and if he was not 
the owner, he had a right of easement ovei i*. 

Xarendra Xalh v. Ab/iai/n Charon (b) applied 

A plaintiff will not be allowed to laise any objection as to defendant's 
setting up alternative defences, at the appellate stage of the suit, when no such 
objection was raised in the Court of lost instance ami it was not shown that lie 
was m any way prejudiced. a 

Jhirgainani v Amhira Charon (ti) refetied to. 

Appeal by tlus Defendants (Respondents in second Appeal.) 

Suit for recovery of possession of land. 

The facts and arguments appear from the judgment of 
Mookerjee J. 

Dr. Rash Bchary Ghnsc and Balm Ilemendta Nath Sen for 
the Appellant (In second appeal) 

Baku Ram Chandra Mazumdar for the Respondents. 

A. v. 

The case was argued on 24th August 1900, and the judgment 
against which the present appeal was preferred was delivered on 
12th November 1906 by 

Mookerjee J.— This is an appeal on behalf of the plaintiff in 

• Letters Patent Appeal No. 121 of 1906 from the decision of Hon’blc 
Mr Justice Mookerjee, dated 12th November 1906, in Appeal from Appellate 
Decree No. 1496 of 1905. against the decree of W H. Lee Kmj , District Judge 
of Murshidabad, dated 8th June 1905, affirming that of Babu J. N, Chaktpvarti, 
Munsiff of Kandi, dated 4th January 1905. 

(1 > (18f>4) 4 Dc. Gex. J li 8 185,46 E. iJ. 888. 

(2) (1879) 12 Ch D. 31. 

(3) (1883) 25 Ch. D. 559 

(4) (1899) I L. R. 26 Calc. 811. 

<*) (1906) 4 C. L J. 437 ; I. L. B. 34 Calc. 61. 

(6) (1906) 1 C. L. J. 387. 


CIVIL. 
1907. 
Mag, 14, 
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an action for recovery of possession of a small parcel of land, 
which at one time belonged to both the parties to this suit. 
The defendants are all uterine brothers, and the plaintiff is their 
step-brother. Their father died in 1891, and sometime after, 
they effected a division of their properties by an award of arbitra¬ 
tors in May 1896. Under the award, the parcel in dispute fell to 
the share of the defendants Nos. 2 and 3. Subsequently, on the 28th 
August 1896, by a tnimanasapatra or a deed of settlement, there 
was an exchange of some of the properties between the parties, 
and under this deed, the parcel in suit was given to the plaintiff. 
The plaintiff alleges that in January 1903, his possession was 
disturbed by the defendants who claimed a right of way over the 
disputed ljind. He consequently prays for declaration of title, for 
confirmation of possession, and also for the grant of a perpetual 
injunction, restraining the defendants from using the land as a 
private pathway. The defendants resisted the claim substantially 
on two alternative grounds. In the first place, they contended 
that assuming that the plaintiff was the owner of the property, 
they had a right of way over it. This right, they based upon one or 
more of several grounds, namely, either because the way had exis¬ 
ted from time immemorial, or because it was an easement of 
necessity, or because at the time the exchange took place on the 
basis of the mimansabatra in 1896, there was an understanding 
between the parties, that the defendants would continue to 
exercise the right of way as before. In the second place, they 
put forward the alternative contention, that the plaintiff had nc 
subsisting title to the property, because they had obtained it 
from him by exchange about two months after the date of the 

mimansapatra. Upon these pleadings, the following issues were 
framed : (1) Have the defendants a right of way over the dis¬ 
puted land ? (2) Is the way an easement of necessity for the 

defendants ? (3) Did the plaintiff give the disputed land to the 
defendants in exchange for other land ? The Court of first ins 
tance found upon the second and third issues in favour of the 
plaintiff holding that the plaintiff had a subsisting title, that the 
story of exchange set up by the defendants was untrue, and thai 
tlK. defendants had no easement of necessity inasmuch as the) 
had at least two other ways by which they could go from theii 
new corridor to their store house. Upon the first issue, the 
learned Munsiff found, that as the property had been joint up tt 
1896, the defendants could not have acquired any prescriptive 
right of way over it under section 26 of the Indian Limitatio: 
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Act. He also found that as the alleged way was not formed or 
metalled road, but an undefined tract with no permanence in the 
adaptation of the tenement from which continuity could be 
inferred, the defendants could not have any right by implied 
grant, as explained in the case of Ram Narain v. Rama la Kanta 
(1). But the learned Munsiff held, that as the defendants had been 
allowed by the plaintiff to use the way for a period of eight years, 
without any objection on the part of the plaintiff, it must be taken 
that the defendants had acquired some right under an implied 
grant from the plaintiff, who was equitably estopped from question¬ 
ing the validity of the right claimed. He accordingly gave the 
plaintiff a decree declaring his title and entitling him to tecover 
possession, if he has actually been dispossessed, but he refused to 
grant an injunction restraining the defendant from eieicising a 
'"“right of way over the land. Against this decree, both the parties 
■ appealed to the District Judge , the plaintiff, on the ground that 
the defendants had not acquired any i ight of way, and the defend¬ 
ants, on the ground that their title had been established by the 
evidence. The learned District Judge has dismissed both the 
appeals The plaintiff has appealed to this Court, and the defend¬ 
ants have filed a memorandum of cross-objections which, however, 
have not been pressed at the hearing before me Consequently, 
the concurrent finding of the Courts below, that the land m 
dispute belongs to the plaintiff, remains unchallenged, and the 
only questions which require consideration are those raised "in 
the plaintiff’s appeal, and these are reducible to two. It is con¬ 
tended in the first place, that it was not open to the defendants 
to set up alternative cases, and it is argued in the second 'place, 
that upon the facts found, the defendants have no right of way. 

As regards the first contention, it cannot be successfully 
maintained in view of the recent decision of the Full Bench in 
the case of Narcndra Nath v. Ahhaya Charan (2). The principle 
which underlies that decision is, I think, applicable quite as much 
to a plaintiff, as to a defendant, and I must hold that it is open 
to a defendant to set up alternative defences, c.g ., to set up as a 
defence, that he was the owner of the property in dispute, and 
if he was not the owner, he had a right of easement over it. 
Besides, in tfie'present case, no objection appears to have been 
t taken in the Court of first instance, on behalf of the plaintiff, to 
the form pf the defence ; nor is it suggested that the plaintiff has 
been in any way prejudiced ; it is, therefore, too late for the 
<l) (1S90) I. L. n. SC Calc. 311. (2 ) 11906) 4 C. L. J. 137. 
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plaintiff to take the objection now. ( Durgamani v. Ambica 
Char an (1).) 

As regards the second contention, the facts appear to be as 
follows : the property was joint up to 1896, when upon partition 
and exchange, it fell to the share of the plaintiff. According tc 
the case of the defendants, they had, at the time of the partition 
a way over it ; but the learned District Judge observes, that it i: 
not clear upon the evidence whether they used to use the pat! 
a long time back ; he further finds, that it is'not clear whethei 
the door opened by the defendants in their own building leading 
to the way was opened by them, as they allege in 1897, im 
mediately after the partition, or in 1901 as the plaintiff asserts 
Under these circumstances, it is difficult to see how the defendant 
have acquired a right of way. Clearly, they have not acquire< 
any prescriptive right under the Statute. It is not suggestei 
that there was any express grant of any right of way at the tint 
of the exchange. The learned vakil for the respondents concede 
that he is not prepared to contend that there was an implie 
reservation at the time of the exchange. Indeed, having regar 
to the undoubted facts of this case and the authorities on th 
subject, it is difficult to see how any other view could be main 
tained. In the fust place, it is doubtful, according to the findir 
of the learned District Judge, whether there was at the time ' 
the partition and exchange, an existing right of way ; at any rat 
there was none which had been used for any length of time ; ai 
clearly, as the Munsiff finds (which finding does not appear t 
have been challenged before the District Judge), whatever w; 
there.might have been, was not a formed or metalled road but a 
undefined track. In the second place, there is no implied rese 
vation of an easement in case one transfers a part of his land ovi 
which he has previously exercised a privilege, in favour of tl 
land he retains, unless the burden is apparent, continuous at 
strictly necessary for the enjoyment of the land retained, 
support of this proposition, it is sufficient to refer to the cases 
Suffield v. Brown (2) Whecldon v. Burrous (3) Russell v. Watt 
and to the summary of the law as stated in Goddard on Easemeri 
6th Ed. p. 192. Thesameview wastakenby Banerjee and Ramp 
J!j, in Ram Narain v. Kamala Kanta (5). It follows, con 
quently, that the defendants cannot succeed on the ground tl 

(1) (190C) 4 C I. J. 367. (3) (1879) 12 Ch. D. 31. 

(2) (1864) 4 DeG. J. it 8.186. (4) (1883 ) 26 Ch. D. 659. 

(6) (1899) I. L. R. 26 Calc. 311. 
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there was an implied reservation of a way over the land in.'suit, at 
the time they transferred it to* the plaintiff. The learned vakil for 
the respondents did not challenge this view, and indeed, he con¬ 
ceded that the judgment of the. District Judge could not be sup¬ 
ported on the ground stated therein. He suggested, however, 
that there was some arrangement between the parties in iK97, 
under which the plaintiff granted this way to the defendants. 
No such case, however, was made in the pleadings, nor is it raised 
in the issues, and no trace of it can be found in the judgment of 
the learned District Judge. The defendants cannot be allowed, at 
this stage, to make a new case on the facts. I may add that no 
attempt was made before me to support the view of the Munsiff 
as to equitable estoppel ; no such question was raised in the 
pleadings or in the issues, and it does not appear to have been 
argued before the District Judge. On the whole, therefore, I 
must hold, that the defendants have failed to establish any legal 
ground upon which their claim to a right of way can be 
supported. 

The result, therefore, is that thiJ appeal must be allowed, 
and the decree of the Court below varied. The decree will not only 
declare the plaintiff's title and entitle him to iccovei possession, 
but it will also declare that the defendants have no right of way 
over the disputed land, and, will giant a perpetual injunction 
restraining them from using the land as a private pathway. The 
plaintiff is entitled to his costs in all the Courts 

Balm Ram Chandra Mazumdar for the Appellants 

Babus Digambar Chatter/ ee and If emend/a A’a/h Sen for 
the Respondents 

The judgment of the Court was as follows : 

Maclean C. J. — I think the conclusion at which Mr. Justice 
Mookerjee has arrived is quite right. The land in dispute ad¬ 
mittedly belongs to the plaintiff. It is a miserable piece of land, 
the whole subject-matter of the suit being valued at Rs. 30 The 
defendant says that he has a right of way'over the land The 
District Judge says that the defendant has a right of way by 
implied grant. One can obtain a right of way over another's 
property in several ways. According to the facts found in thts 
case, the defendant has used a right of way over the disputed 
Wand for eight years : he cannot be said to have got a right* of 
way by prescription. Then, there is nothing to show that he got 
it by express grant. What is there to suggest that there was an 
implied grant ? There is nothing to show that. It is suggested 
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Civil. that some seven or eight years ago, there was an agreement 

1907 . between the parties that the defendant should have a right of 

’urnenTNarain wa y 0Ver t ^ 1 ' s * anc * an< ^ t * ie P* a ' nt '^ should have a right of way^- 

Roy through the defendant's land. If that is so, that is not a ques- 

Iwijenilra Narain Uon of implied grant, but is a quesfion of agreement, which is 

Roy. susceptible of proof, but of which there is no evidence. The 

Maclean, G. J. Munsiff seems to have inferred from the fact that for eight years 

the defendant was using the land without any objection on the 
part of the plaintiff that a grant must be implied. This is not 
so. The defendant might have used the road with the permis¬ 
sion of the plaintiir, and, subsequently the parties fell out and the 
plaintiff withdrew the permission. There was, therefore, no im¬ 
plied graii^. 

I think, for these reasons, without going into any authorities, 
that the judgment of Mr. Justice Mookerjee is right, and the 
appeal must be dismissed with costs. 

Holmwood J.— I agree. 

a. T. m. Appeal dismissed. 
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Before S/i I 1 uint is U. Mm lean, At.. A" C.F.E , Chief Justice and 
Mr. Justice Coxe. 

ANNADA KRISHNA DEY 

• r 

JOGENDRA NATH DEY and others* 

Cml l'toced urr Code (A’IV of IS $2 J Seen SO. 462, 606, 624, 620—Active, Service 
cf, if proper—Secure on the outer-door of the o/hie — Iteuew, order on, 
if can he questioned in appeal funn final decree—Guardian of minor 
applying to refer to arbitration—Leave or content of Couit if necessary. 

Affixing ft notice to the outer-dooi of the office in which the person to 
whom the notice was addiessed works as an employee, is not a good service 
under section 80 of the Code of Civil Procedure 

Under section <329 of the Code of Civil 1'iocediire, it is open to the appel¬ 
lant on the appeal from the final decree, to take objection to the older passed 
on the application for review. 

A Judge (not being a Judge of the High Court), other than a Judge whe 
delivered the judgment, has no jurisdiction to grant an application for review 
o the ground that no leave or consent of the Court under section 462 of thi 
Code of Civil Procedure had been given to the guardian ad litem to refer thi 
matter in dispute between the parties to the suit to arbitration. 

Semble —Such leave or consent of the Court to the application by al 

* Appeal from Original Decree No. 182 of 1906, againat the decree of Babi 
Jogendra Nath Mukerji, Subordinate Judge, Court, 24-Parganas, dated th 
31st January 1908. 
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the parties to refer the matter to arbitration is not necessary under section 468 
of the Code of Civil Procedure. • 

_ /la rdf a Salmi v (lattrt Shankar (1) approval. 

Isiktkmami Chfth v Chinnathamln I'lulti (2) not followed. 

Appeal by the Plaintiff. 

Suit for partition. 


Civil, 

1808. 

Annada Krishna Dey 
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J"Kendra Nath Pey. 


The facts of the case shortly stated were as follows :— 

A suit for partition was instituted, and a decree was passed 
in terms of award made by arbitrators, to whom the matters in 
dispute in the suit were referred by order of Court on the 
application of the parties under section 506, Civil Procedure 
Code. Some of the parties were minors and the application 
for reference was made by their guardian on their behalf; 
but no leave or consent of the Court under section 402, Civil 
Procedure Code, was given. The minors, therefore, applied 
for a review of judgment to a Judge other than the Judge who 
delivered the judgment. Their application was twice rejected, 
and a notice of the third application was served on the plaintiff 
by affixing it (notice) to the outer-door of the office in which he 
had been working without making any attempt to serve on him 
personally. The suit was revived but dismissed for non-appear¬ 
ance of the plaintiff. Against the decree dismissing the surt, 
the plaintiff appealed. • 

Baku Barautisibasi Mukei/i for the Appellant.—The appel¬ 
lant in appealing against the final decree can attack the order 
granting review , see section 620, Civil Procedure Code. 

No notice was served according to law upon the appellant. 
No inquiry was made about him before making a substituted 
service. See Rajendrn Nath Satival v. Jan A/rah (3) and Kali 
Naram v. Sheikh Bajnn (4) Besides, substituted service can 
only be made at the dwelling house , see section 80, Civil Proce¬ 
dure Code. The order granting review, therefore, ought to be 
set aside ; see sections 626, 629. Civil Procedure Code. 

The order granting review is also bad, because the Judge 
had no jurisdiction to entertain the application. See section 624 
Civil Procedure Code. Here there was no “ discovery of new 
matter or evidence” nor was there any “clerical error.” ® 

The learned Subordinate Judge was also wrong on the 
nerits. No leave of the Court is necessary for a reference to 


(1) (1905) I. Jj. R. 28 All '35. 

(2) (1900) l t,. K. 24 Mad 320 


(3) (1898) I. h R. 20 Calc. 101 

(4) (1898) 3 C. W. N. 307 
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arbitration by order of the Court. The reference is an act of 
the Court and not of the parties, although an application from 
all the parties is necessary under section 506, Civil Procedure 
Code. There was neither an agreement nor a compromise, for 
which alone leave is necessary under section 462, Civil Procedure 
Code. See Hardeo Sa/iai v. Gaurishankar (1). This question 
was also raised before the Privy Council, but their Lordships 
thought that “ there did not appear to have been any substance 
in it.’’ See Ghulant Khan v. Muhammad Nassau (2). 

Baku Brojolal Chuckerbutiy (with him Babti Narendra 
Chandra Base) for the Respondents.—The appellant can not ask 
the Court to set aside the final decree only on grounds which 
would vitiate the order granting review. There must be inde¬ 
pendent grounds for attacking the final decree. He ought to 
have preferred an appeal against the order granting review. 

Whether notice was served or not, can’*be determined on 
evidence alone, and the proper course for the appellant would be 
to apply to the lower Court. 

The lower Court had jurisdiction and the application was 
not barred under section 624, Civil Procedure Code ; for the word 
“ error ” in that section is co-extensive in signification with the 
words “ mistake or error ” in section 623, Civil Procedure Code. 

Reference to arbitration stands on the same footing with a 
compromise, and leave of Court is therefore necessary; sec 
Lakshmana Chetti v. Chiunathambi Chetti (3). 

The appellant was not heard in reply. 

The judgment of the Court was delivered by 

Maclean C. J.— This is an appeal from a decree of the 
Subordinate Judge, Second Court, of 24-Pergunnas, dated the 
2nd of February 1906. 

The suit was one for partition. The plaint was filed on the 
26th of August, 1898 ; and there were many defendants, amongst 
whom there were three minors who were represented in the 
suit by their mother as guardian. On the 15th of April 1898, 
upon the application of all parties and under an order of the 
Court, the matter in dispute was referred to arbitration. The 
a"'ard was filed in June 1899, and on the 19th of June in that 
year, a decree in accordance with the award was duly passed. 
In pursuance of that decree, the property has been partitioned. 
The original plaintiff died ; the precise date of his death has not 

(II (1906) I. L. R. 28 All. 35. 

(2) (1901) I. L. R. 29 Cttlo. 167 (181, 186); L, B. 29 I. A. 51. 

(3) (1900) I. L. R. 24 Had. 8%. 
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been stated to us ; but it has been conceded by the respondents 
that he died shortly after the date of the decree. The present 
-appellant is his heir and representative, and he was not substi¬ 
tuted on the record until the 21st of December 1905, and he 
was so substituted on the application of the present respondents. 
On the 23rd of February 1903, an application for review was 
made by the present respondents, and that was rejected on the 
13th of May 1905? On the 24th of May 1905, a second similar 
application was made ; that was rejected on the 15th of July 1905. 
The present appellant, although he had not been substituted 
on the record, was apparently before the Court on the last 
application. 

On the 30th of August 1905, a third application was made 
for review. That was heard ex parte, and allowed on the tHth 
of November, 1905. It is, I think, quite clear upon the evidence, 
although the Subordinate Judge who dealt with the question of 
review found that the notices had been served upon the present 
appellant, that those notices had not been served in compliance 
with section 80 of the Code of Cm! Procedure, and that in 
effect that order was made exparte. The application of the 30th’ 
of August 1905 was successful. The review was granted, and* 
the decree was set aside, and it was ordered that the entire si^it' ‘ 
should be tried de unvo. On the 18th of December 190?, pow(}r 
was given to some of the defendants to file their written staiH- 
ments, and the case was put down for trial on the 2ndX)f - 
February 1906. The present appellant did not appear, and 
suit was dismissed for default. lie now appeals from that decrlfc. 

It is clear that, having regard to the provisions of section 
629 of the Code of Civil Procedure it is open to the appellant, 
on the appeal from the final decree, to take objection to the order 
passed on the application for review : and, he is now taking and 
making that objection. His first objection is that having regard 
to the language of Section 624, the Court had no jurisdiction to 
make tliis order. It is common ground that the Judge who 
made the order was not the judge who had delis’ered the judg¬ 
ment originally. Section 624 runs as follows : “ Except upon the 
ground of the discovery of such new and important matter «or 
, evidence as aforesaid,” which is not suggested in the present 
f^-case, “ or of some clerical error apparent on the face of the detree, 
no application for a review of judgment, other than that of a 
High Court, shall be made to any Judge other than the Judge 
who delivered it.” The ground upon which the review was 
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granted was that the leave or assent of the Court had not been 
given on behalf of the minors to \he matter being referred to 
arbitration, and, it is urged that, having regard to section 462 of 
the Code of Civil Procedure such leave was necessary. That 
was the view taken by the Subordinate Judge who acceded to 
the application, and he allowed the application for review on that 
ground. The first question then is whether the case falls within 
Section 624 ; the ground for allowing the review I have stated ; 
as to whether it is sound or not, I will say a word in a moment. 
It was-certainly not upon the ground of the discovery of new and 
important matter or evidence, nor was it upon the ground of 
some elerical error apparent on the face of the decree. The 
language of the section is clear ; and, reading the language in its 
ordinary signification, it seems to me that the Judge had no 
jurisdiction, not being the same Judge who delivered the judg¬ 
ment, to grant the review. This is sufficient to dispose of the 
matter, apart from the question that the order on the review 
which was against the appellant, was passed behind his back. 
In this view, it is not necessity to express any final opinion as to 
whether the leave or consent of the Court to the application by 
all the parties to refer the matter to arbitration was necessary 
under section 462. The present inclination of my opinion is, 
having regard to the case of Harden Sahai v. Garni Shankar (1), 
though I am not unmindful of the case of Lakskmatia Chetti v. 
Cliinnathambi Chetti (2), that such leave or consent was not 
necessary. 

In these circumstances, the order of the 18th of November 
1905, made on review, appears to me to have been made without 
jurisdiction, and it is open to the appellant in appealing from the 
final decree to raise this question. 

The result, therefore, is that the appeal must be allowed, 
and the order on review, of the 18th of November 190; must be 
discharged, and the appellant must have the costs of this appeal. 

A. T. m. Appeal allowed. 

(2) (1900) I. L. R. 21 Mad 326. 


(1) (1905) I. L. R. 28 All. 35. 
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Before Mr. Justice Ramp ini and Mr. Justice Mookerjee. 

RABIA KHATUN and othkrs 

f. 

RANI BILASHMANI DF.BI and anothkr.* 

Lind Ilegutratioa A< t (YU of 1S7G], Son 7 s' —Urgutrotwn during jir nttrnry 

of riiit. 

If the name of a proprietor is registered under the Land Registration Act, 
during the pendency of It suit for rent by Inin, ami the registration decree ia 
produced in the course of the trial, it must lie held that there m siifflcient 
eomphanee with the requirement* of the Act. 

Appeal by the Plaintiffs. 

Suit for rent. 

The facts appear from the judgment. 

Dr. Sarat Chander Band /<•<• ( tor M. Xahadut Rahim Xahtd) 
for the Appellants. 

Babtts Harcudra Xaiatu Mitt a and Jogcndta Chanda Dull 
for the Respondents. 

The judgment of the Court was delivered by 

Rampini J.—This appeal aris 5 s out of a suit for rent, 
brought upon a kabuliat. The kabuhal was not executed in 
favour of the plaintiffs, but in fat our of a predecessor of the 
plaintiffs The plaintiffs are now in possession of the land, in 
respect of the ownership <if which the habn/iat was granted. 
The rent sued for accrued for certain khanja taltn/s and certain 
shtknu taltn/s. 

The lower appellate Court has given the plaintiffs a decree in 
respect of the shtkmt ta/ni/s, but has disallowed the claim 111 
respect of the khanja taluqs , on the ground that the plaintiffs' 
names have not been registered as owners thereof, under the 
Land Registration Act, and that the registration decree produced 
in the course of the suit and before the grant of the final decree 
by the first Court is not sufficient to justify a decree for rent 
being passed in the plaintiffs’ favour. Furthermore, the 
Subordihate Judge has held that the provisions of section Hi of 
the Land Registration Act do not save the bar arising under 
section 78 of the same Act, inasmuch as the kabuliat was not 
executed in favour of the plaintiffs, but in favour of one of thoir 
predecessors. 

f The plaintiffs appeal to us and contend that the Subordinate 
Judge is Wrong upon both points. 

* Appeal from Appellate Decree, So. 304 of 1905, against tbe decree of Babil 
oopendra Chandra Ghose, Sub-Judge, Dacca, dated the 25th November 1904, 
modifying the decree of Babu Kali Kumar Sarkar, Munsiff, Dacca, dated the 
JIJuly 1903. 
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We think it is clear that the Subordinate Judge is wrong in 
holding that the registration decree produced before the final 
decree in the suit was given, is not sufficient to justify the 
plaintiffs getting a decree for rent. We think that the Subordi¬ 
nate Judge has misread the ruling in the case of Alimuddin 
Khan v. Hira Lall Sen (i), which has been followed in the cases of 
Abul Khair v. Meher Ali (2) and Harehkrishna Das v. 
Brindabun Shaha (3). We think it is clear, from these rulings 
that if a registration decree is produced in the course of the 
trial of the suit, that is sufficient to justify a decree for -the rent 
claimed being given to the plaintiffs. We find that the names of 
the plaintiffs Nos. 1, 2, 3 and 6 have been registered in respect of 
the shares held by the plaintiffs’ predecessor. The names of the 
plaintiffs Nos. 4 and 5 have not been registered ; but seeing that 
the names of the other four plaintiffs have been registered in 
respect of all the shares formerly held by their predecessor, we 
think that is sufficient to justify a decree being given. 

In these circumstances, it is unnecessary to consider the 
second point raised, namely, as to whether the Subordinate Judge 
was right in saying that the written contract referred to under 
section 81 of the I.and Registration Act must be a written 
contract between one of the parties to the suit and the prede¬ 
cessor of the other. 

We accordingly decree this appeal with costs. 

I'. M. Appeal decreed. 

(1) (18951 1 L. U. 25 Calc. 87- (2) (1899) I L. R. 26 Cate. 712 

(») (1897) 1 C. W. N. 712. 
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Bejore Mr. Justice Mookerjee and Mr. Justice Caspersz. 

SYED SHAH NAJAMUDDIN HYDER 
v. 

SYED ZAHID HOSSEIN and others.* 

Malikana, claim for—The Land Begntratwn Act (IV/ of 1870, B. O .) See 7S — 
Malikana, not rent. 

Section 78 of the Land Registration Act is no bar to a claim for Malikana, 
which is not a claim for rent. 

Bkuli Sing v. JUnuamat Ximu (1) followed. 

* Appeal by Defendant No. 1. 

Suit to realise Malikana. 

• Appeal from Appellate Decree No. 1247 of 1906. against ths decree 
C. W..E. Pittar, Esq., District lodge of Gaya, dated 10th Maroh 1905, afflrmin 
that of Baba Pramatha Nath Chatterjee, Munsifi, Gaya, dated 1st March 1904. 

(1) (1809) 4 B. L. R. 89. 
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The facts of the case and arguments appear sufficiently from 
the judgment. , 

FI a bus Umakali Mukei/i and Lakshmi Karain Singh and 
Mnulvi Mohammad Mustafa Khan and Balm Satis Chainha 
Mnkeij'i for the Appellant. 

Moulvi Sycd Shamsul Hudmand Xutuddin Ahmed for the 
Respondents. 

The judgment of the Court was delivered by 
Mookerjee J. —d'wo points have been taken on behalf of the 
defendant appellant in this case, namely. /;m/, that the claim for 
Mahkana is not maintainable hy teason of the provisions of 
Section "S of the Land Registration Act. and \e, <aidt \, that the 
Mahkana ought not to have been calculated upon the gross in- 
r come of the estate. , 

As regards the fust point, it is cle.u that Section ;X of. the 
Land Registration Act has no application, and does not bat this 
suit. That section provides that no poison shall be bound tnpav 
rent to any person claiming such lent as propnetor of an estate 
in respect of which he is required by the Act to cause his name 
to be registered, unless the name of such claimant shall have been 
registered under the Act. T'ndei Section ! Sub-Section (S), 
“ proprietor" means every person in possession of an estate 
or of any interest in an estate as owner theieof, and undei Suh- 
Sectmn (2) “estate" includes *any land subject to the puvment of 
land rev enue, either 1 mmediatel\ or proumatelj , for the pm pose of, 
which separate engagement is enteied into uuh (ioveinmeut. 
The learned vakil for the appellants contended that the result of 
s, these definitions is to make the person entitled to Mahkana a 
proprietor within the meaning of the Act But even if tins be 
conceded in favour of the appellant, it does not follow that 
Section ;S is a bar to the present claim, because 111 order to bung 
the case within the terms of that section, it must be established 
that the sum claimed is rent Now, as was pointed out by this 
Court in t,he case of Bhuli Singh v Mu s sain a I Aim 11 Brhu (1), a 
claim for Malikana is in no sense a claim for rent. Sir Barnes 
Peacock C. J„ observed that Mahkana is not rent, nor has it the 
elements of rent, because it is a right to receive a portion of the 
profits of the estate for which the Government have made a set • 
tlement with another person, by reason of the neglect or failure 
the real proprietor to come in and take a settlement. Mahkaila, 
therefore, is a right to receive something out of the collection of 
(l) ( 1869 ) 4 B. L. R. 29 A C. 
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the estate, and is an interest in immovable property, but by no 
stretch of language, can MalikanaJoz treated as rent. No doubt, 
in that case, the question arose with reference to the terms of 
Section i clause 12 of the Limitation Act of 1859 ; but there is no 
reason to hold that the term “rent” has a different meaning in 
Section 78 of the Land Registration Act from what it has in the 
Limitation Act of 1859. The first contention of the Appellant 
consequently fails. 

As regards the second point taken on behalf of the appellant, 
it turns out, upon examination, to be really a question of fact. 
Thejudgment of the learned District Judge upon this point, may 
perhaps be open to criticism, as the origin of the Malikana which 
is now claimed has not been determined. The learned vakil for 
the appellant argued his case on the assumption that the claim 
was founded on Section 5 Sub-Section 2 of Regulation VII of 
1822. The learned vakil for the respondents, on the other hand, 
suggested that the claim might be founded on contract indepen¬ 
dent of the Regulation. It is impossible, upon the findings as 
they now stand, to say with any approach to certainty what the 
precise nature of the Malikana claimed is. As, however, it is not 
denied that the plaintiffs are entitled to some Malikana , we think 
that the best course to adopt would be to maintain the decree 
made by the learned District Judge, but to leave open the ques¬ 
tion whether the Malikana is recoverable upon the gross income. 
We may add that in the Courts below also, it was not disputed 
that the respondents were entitled to some Malikana. The dis¬ 
pute really was as to the amount which they were entitled to re¬ 
cover and the principle upon which that amount ought to be 
assessed. In the present appeal, the same attitude has been 
maintained by the appellant, and it has not been contended for 
him that the respondents are not entitled to any Malikana 
at all. 

With these observations, we dismiss the appeal with costs. 

A , t. m. Appeal dismissed. 
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Before Mr. Justice Ramfn'm aiui Mr. Justice Mmkerjee. 
NAFFAR CHANDER PAL CHOWDHURY and anothrr 

v. 

MUNSHI MAHOMED KAYUN.* 

Ciril Procedure Code (Art XIV of ISSS), Sort. IS and 13—Roo judicata—Hoot, 

suit for — Mr*Hr profit*, mil for. 

A purchased a tenure at a sale for arrears of rent, ami some time after, 
served a notice upon B, an under tenure-holder, under section l«7 of the 
Bengal Tenancy Act. A then sued to eject B, and to recover mesne prollis. 
The Court made a decree for ejectment ami allowed mesne protils from the 
date of the service of notice under section 1«7. B preferred an appeal. 
During its pendency, A sued B for rent for the period between the date of his 
purchase and the date of the service of notice 

Held. (1) that the suit was not barred under section 12 ot the Civil 
l*fooedure Cotie ; 

Raja Ranjit v. Bhagabuttu (1) applied. 

(2) that the suit was not barred under section 1.1, Civil Procedure Code, 
ns A could not join claims for rent and nit sue prolits in the previous suit. 

Appeal by the Plaintiffs. ’ 

Suit for rent. * 

The facts and arguments appeal sufficiently from the 
judgment. 

Baku Amarcttdra Xath Bose for the appellants. 

No one for the respondent. 

The judgment of the Court was delivered by 

Rampini J. —This is an appeal against a decision of the 
, District Judge of Nadia, dated the Sth December 1104. 

The facts of the case are these. It appears that the plain¬ 
tiffs purchased the defendant’s tenure, which was sold under the 
provisions of the Bengal Tenancy Act. They then served notice 
oh the defendant under sections 167 of that Act. The defen¬ 
dant, however, did not deliver up possession ; and therefore the 
plaintiffs brought a suit for recovery of possession and for mesne 
profifs. That suit was decreed ; but it was held that the plain¬ 
tiffs were entitled to mesne profits from the date of the service 
of notice on the defendant under section 167, and their claim 
for mesne profits from the date of the sale up to the date of the^ 
service of notice, that is, the 6th June 1901 was disallowed. 

r * Appeal from Appellate decree No 391 of 1905 against the decree** 
Mnc-Blainet Esq., District Judge, Nadia, dated t’nQ. 8th December 1904, 
affirming that of Babu Hem Chandra Mukerji, Munsiff, Krishnagore, dated the 
)2th August 1904. 


Civil. 

1906. 

April , S7. 


(1) (1900) 7 C. W, N, 720 
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The plaintiffs now bring thjs suit, claiming rent for the 
period for which their claim for mesne profits has been disallowed 
in the previous suit. 

The District Judge has held that the suit is barred by 
sections 12 and 13 of the Code of Civil Procedure. He has held 
that it is barred by section 12 because the defendant in the 
previous suit had appealed to this Court and that appeal was 
still pending. He has held that the suit is barred by section 13, 
because the plaintiffs, he says, are now suing for exactly the 
same sum of money as in the previous suit, only now they are 
claiming it as rent, instead of mesne profits, and he adds that 
the plaintiffs are seeking by the device of altering a name to 
re-open.a question previously decided as between them and the 
defendant. ~ 

In our opinion the learned District Judge is wrong upon 
both points. In the case of Raja Ranajit Svtg/ia v. Bhagabutty 
Chnran Roy (1), it has been held that section 12 of the Code of 
Civil Procedure is no bar to the maintainability of two suits at 
the same time under circumstances similar to those of the 
present case. But, however that may be, it is clear that section 
12 is not a bai to the present suit, seeing that the defendant’s 
appeal has now been disposed of in favour of the plaintiffs. 

Then, we do not think that section 13 bars the suit, because 
.the plaintiffs claimed mesne profits from the defendant for the 
period during which they were held to be not entitled, seeing 
that it was found in that suit that their claim for mesne profits 
hat} only accrued from the date on which the defendant’s patm 
tenure was annulled. The plaintiffs could not well claim rent 
from the defendant in that suit, because it was not until the 
disposal of that suit that they saw that they were entitled to 
obtain rent ; and they could not have sued for both rent and 
mesne profits in the same suit, because such claims arise out of 
different causes of action. 

In our opinion, the plaintiffs are entitled to rent from the 
period between the 10th July 1900 and the 6th June 1901, 
because it is clear from the decision in the previous suit that 
1 during that period the defendant was the plaintiffs’ tenant. His 
putni tenure was not annulled until the date of the service of 
notice upon him; and during the previous period he cannot have"* 
been a trespasser, but must have been a tenant of the plaintiffs 
and the plaintiffs are entitled to rent from him. 

(I) (1900) 7 C. W. N. 720. 
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We therefore decree this appeal with costs, and remand the 
case to the lower appellate Court to ascertain the amount of 
rent to which the plaintiffs are entitled. 

B. M. Appeal i/ecreeil. 


Civil. 

>906 

Naffar Chandor l*al 
Chowdhury 
r. 

Munshl Mahomed 
Kayun, 


tlam/iini, /. 

•CIVIL RULE. “ 


Bejurc Mr. Justice Uaringtnii and Mr. Justne Muukerjee. 

BABURAM MANDAK 
v. 

RAM SAHA I SA 1 IOO.* 

Ctnl Procedure Code (Act XJV of lSS'JJ, fsc.dlOA- Jteneftcial owuet y tf 
entitled to apply — 1 2 Person uhose piopeity hot been sold.' 

A beneficial ownei is entitled to apply under Hcotum S10A for the netting 
aside of a hale in execution of a tleeree f«>r monej against the hetutmtdar. He 
a person whose property has lieen sold urtdci t lie tleeree 

11 a m ('hand I a Dhondo \. Hurt It nut bat (1), Arjan Moll ah v. Jadunath 
Itoy (2), Ktode \ t Prithee (d). Abdul (iant v A. M. Dunne (4) dint ink'lli*h<'d. 

Hast v. Itumhrishna (f>) followed. 

Rule obtained by tlu^Claimant. 

Sale in execution of a decree for money. 

The material facts and arguments appear from the judgment 

Baku Dip'll in bar Chat/ei/i for the Petitioner. 

Baku Saligrain Sutgh and Moulvie Muhammad Tahir lor 
the Opposite Party. 

The judgment of the ('ourt was delivered by 

Mookerjee J.—This is a Rule calling upon the opposite 
party to show cause why the order of the Subordinate Judge 
should not be set "aside on the ground that as the petitioner 
claims to be a beneficial owner of the property sold, the lower 
Court was not justified in law in rejecting his application to make 
the deposit under section 310A of the Code of Civil Procedure. 

It appears that in execution of a decree obtained by one 
Rainsahai Sahoo against Peary Singh, mouzah Bishenpore*was 
sold on the 25th May 1904. On the 21st June following, the 

• Civil Rule No. 3663 of 1901 against the decision of Babu Mali Lai 
Haidar, Subordinate Judge of Monghyr. 

(1) (1898) I. L. R. 23 Bom. 160. (31 (190*1 I. L. R. 26 Marl. 36S. 

(2) (1902) 7 C. W. N. 2*3. (*) (1892) l. L. R. 20 Calc 418. 

(6) (1896) 1 C. W. N. 135. 


CIVIL, 

1905. 

I-'rbrUnry, g. 
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present petitioner made an application to deposit the decretal 
money with the required compensation and costs under sec¬ 
tion 310A, on the ground that although the property in question- 
stood in the name of the judgment-debtor, the applicant was the 
person beneficially interested in it. 

The learned Subordinate Judge in the Court below has 
rejected the application without any investigation as to the title 
set up by the petitioner, on the ground that-the petitioner was 
not competent to make the application under section 310A. 
Civil Procedure Code. Section 310 A provides that “ any person 
whose immovable property has been sold under this Chapter, 
may at any time within one month apply to have the sale set 
aside ” on his fulfilling the conditions mentioned in that section. 

It has been contended before us by the learned vakil for 
the petitioner that he is the person whose immovable property 
has been sold, and that consequently he is competent to make 
the application under section 310 A ; and in support of this con¬ 
tention, he has placed reliance upon the case of Abdul Gant v. 
A. M. Dunne (1). 

On the other hand, it has been argued by the learned vakil 
who appears to show cause, that inasmuch as the sale was in 
execution of a decree for money against the judgment-debtor, all 
that has passed at the execution sale is t.he right, title and interest 
of the judgment-debtor, that consequently upon the case made 
by the petitioner himself his interest in the property has not been 
affected, and that therefore he is not the person whose immovable 
property has been sold within the meaning of section 310 A 
The learned vakil for the opposite party has referred to the case ot 
Ramchandra Dhnndo v. Rakhmabai (2) as an authority for the 
proposition that a person who has purchased a property which is 
afterwards sold in execution of a decree obtained against the 
vendor, is not entitled under section 310 A of the Code of Civil 
Procedure to have the execution sale set aside ; and the same view 
of the law appears to be borne out by the cases of Arjan Mnllah 
v. Jadu Nath Roy (3) and Erode Manikkoth Krishnan Nair v. 
Puthiedeth Chembakkoseri (4). But we are of opinion that the cases 
relied upon are distinguishable, and do not help the contention of 
the learned vakil who appears to show cause. We ar e also of opinion 
that the case relied upon by the vakeel for the petitioner, namely, 
the case of Abdul Gam v. A. M. Dunne (1) is distinguish- 


(1) (189211. L.;B,'20 C*1o. 418. 
(8) (1898) I. L. B. 28 Bom. 460. 


(3) (1902) 7 C. W, N. 243. 

(4) (1902) I. L. B. 28 Had. 866. 
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able. That was a case in which the sale took place in execution 
of a decree for arrears of rent. It was held by this Court that 
where immovable property had been sold in execution of a decree 
against the ostensible owner as his property, under circumstances 
which make the sale binding upon the beneficial owner, such 
beneficial owner is entitled to’come in under section 3it of the 
Code of Civil Procedure to have the sale set aside. That 
decision is based on the ground that the beneficial owner, who 
is bound by the sale is a person whose immovable property has 
been sold within the meaning of section 311 of the Code of Civil 
Procedure. In the piesent case, the sale has taken place in exe¬ 
cution of a decree for money, and therefore, it cannot .be said 
that the case of Abdul Gum A. M. Dunne (1), is precisely in 
point. ' 

►— The case, however, which comes nearest to the present one 
is the case of Bust Dn/dur v A ’am Kmhna Diddar (2), in which 
it was held by this court that the benamdar of a person whose 
immovable propeity is sold, is entitled to apply to have the sale 
set aside under section 310A ol tlyp Code of Civil Procedure-. 
The learned Judges alter pointing out that “the language 
of section 310A ought not to receive a too literal interpretation, ' 
went on to observe, “ there is no question in the present case 
between the true owner of the property and the benamdar , nor 
would the setting aside ol*the sale at the instance ol the latter 
prejudicially affect the title of the true owner. It is moreover 
immaterial to the other parties concerned whether the payments 
lor which the section provides are made by one or by the other. 
The power of the benamdar to afieet the property which he 
holds benami is recognised for many purposes. He may under 
certain conditions confer a good title on a purchaser and the 
true owner may be bound through his medium 111 other ways. 
These are observations which, it appears to us, are clearly appli¬ 
cable to the present*case. No doubt, the sale has taken place 
in execution of a decree for money. Prima facte , all that has 
passed in execution is the right, title and interest of the judg¬ 
ment-debtor. But, nevertheless, if the beneficial owner subse¬ 
quently seeks to recover the property on the ground that his 
interest has *not been affected by the execution sale, he may ^>e 


Civil* 

IMS. 

Bsbunun Uudu 
«. 

Burn Sahoi 8*huo, 
itevktrjtt, J, 



met, and, under certain circumstances, successfully met \)y a 
defence pn the part of the purchaser, based on the doctrine of 
estoppel. Under such circumstances, it would be impossible to 


(1) (1892) 1. h. B. 40 Calc. 418. 00 (18##) 1 C. W. H. 185, 
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say that the beneficial owner is not the person whose immovable 
property has been sold within the meaning of section 310 A. 

We must hold, accordingly, that the view taken by the Court 
below that the applicant is a person who has no locus standi to 
come under section 310A is not well-founded on principle. 
The order of the lower Court must therefore be set aside, and 
the case remitted to it in order that it may investigate whether 
the applicant has a beneficial interest in the property. This 
course is in accordance with that followed by this Court in the 
case of Janardhan Ganguli v. Kali Kris to Thakur { 1), where the 
learned Judges pointed out that if an application be made by a 
person under section 310A of the Code of Civil Procedure, on the 
allegation that he has an interest in the property sold, and if 
such allegation is challenged either by the decree-holder or by 
the auition-purchaser, the question must be determined by the 
Court upon evidence. 

The Rule, therefore, must be made absolute with costs ; we 
assess the hearing-fee at two gold mohurs 

n. k. n. Rule made absolute. 

(1) (1805) I. L. K. 23 Calc. 393 
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Before Mr Justice Haringtnn and Mr. Justice Mookerjee. 

MUSSAMUT KARIM AN 

V. 

A. H. FORBES.* 

f ml Procedure Code (Act XIV of 1S82J, Sees 108,591—Rule discharged hy 
High Court—District Judge—Power to rr-npi n question —Order setting 
nude ex /mrte decree — Appeal, if open to attach m—Petition to High Court 
— Facts in judgment—Affidaut, if necessary. 

An ex parte decree was set aside under section 103 of the Code of Civil Pro¬ 
cedure by the Mnnsiff. A rule to set aside this order was discharged by the High 
Court. Subsequently on appeal from the final decree, the District Judge set it 
aside on the ground that the order under section 108 was not proper 

Held, the District Judge had no jurisdiction to consider the propriety of 
the order, after the discharge of the rule by the High Court 

Held further —It was not open to the plaintiff to challenge the validity 
of the order in an appeal against the final decree. Section 691 of the Code of 
Civil Procedure, has no application to such a case. 

Chintamoni v. Raghoonath ( 1 ) ami Tasadduq v. Hayatunnissa (2) followed. 
Per Mookerjee J. — Where the facts in a petition to the High Court appear 
sufficiently from the judgments of the lower Courts, no affidavit need he filed 
gamiran v. Futeh All (3; followed. 

• Civil Rule No. 3909 of 1904 against the decision of Rabu Rajendra Kumar 
Bose, District Judge of Purneah, dated the 3rd September 1904. 

(1) (1896) I. L. R. 22 Calc. 981. (2) (1903) I. L. R. 26 All. 280. 

(8, (1904) I. L. R. 32 Calc. 146. 
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Rule obtained by the Plaintiff. 

Suit for rent. . 

The material facts and arguments appear from the judgments. 
Maulvie Smi-ghat Ah' for the Petitioner. 

Babtt Jay Gafin / G/ws/in for the Opposite Party. 

The following judgments were delivered :— 


Civil. 


1905. 

Hnsnunui Kariman 
r. 

A H. Forbes. 


Harington J. —In this case a rule was issued calling on the 
opposite party to show cause why the judgment of the District 
Judge complained against should not be set aside on the ground 
that he had no jurisdiction in the matter raised before him. 

In this case, the plaintiff had succeeded many years ago in 
obtaining an e\fitirle decree in a rent suit brought agaiust the 
defendant. The defendant subsequently applied to the Munsiff 
and obtained an order setting aside the cxfiattc decree and res¬ 
toring the suit for trial 

The plaintiff obtained a rule fiom this Court calling upon 
the defendant to show cause why that order restoring the case 
should not be set aside, and when that mle came on foi hearing, 
it was discharged by a Dmsion Pencil of this Couil who declined 
to interfere. The case was icheard. A deuce was passed by 
the Munsiff. The plaintiff appealed to the Distiict Judge and 
his appeal was successful. 

The District Judge hel<] that the order made by the Munsiff 
setting aside the e\fiarte decree and restoring the case for trial 
was one which the Munsiff had no jurisdiction to make, and on 
that ground, he set aside the decree of the Munsiff made at the 
rehearing of the suit, and restored the original cxfiattc decree. 
In my opinion, even if it were open to the District Judfte to 
question at the appeal the propriety of the order restoring the 
case for trial, (and I think it was not so open), he would at any 
rate be concluded by the Judgment of this Court on the hearing 
of the rule. 

The only ground on which the MunsifTs order could be ques¬ 
tioned in this Court under Section 622, was that the Munsiff had 
acted without jurisdiction in restoring the suit, or had acted in 
the exercise of his jurisdiction with material irregularity in 
making the order which he did. The Court, it is true, in its 
judgment does not express with precision a view on the question 
■s**" of jurisdiction, but inasmuch as the Court has refused to (dis¬ 
charge the MunsifTs order, it is clear the Court was not satisfied 
that it was made without jurisdiction. That being so, I think, 
the District Judge was not entitled to say that the whole of the 
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rehearing of the case before the Munsiff is a nullity, because he had 
no right to restore the case for a rehearing. I also think, that 
with regard to the other point which has oeen argued before us, 
that even if it had not been for the judgment of the High Court 
in the hearing of the rule, still under Section 591, the alleged 
irregularity of the order restoring the case would not have been a 
matter affecting the decision of the case, and so a matter which 
was open to the District Judge under Sectiop 591. 

For these reasons, the rule will be made absolute, and the 
case remanded to the learned District Judge that he may hear 
the case on the merits 

The petitioner will get his costs two gold mohurs. 

Mookerjee J. — I agree with my learned brother that this 
rule must be made absolute and the order of the Court below 
discharged. Apart from the question as to whether the order of 
the High Court on the previous occasion precluded the District 
Judge from entertaining the point which was raised before him, 
it is quite clear that it was not open to the plaintiff to challenge 
the validity ol the order passed under Section 10ft of the Code of 
Civil Procedure in an appeal preferred against the final decree 
made in the suit after it had been testored 

The learned vakil who has appeared to show cause in this 
Court has relied upon the provisions,of section 591 of the Code 
of Civil Procedure which lays down that “if any decree be 
appealed against, any erior, defect or irregularity in any such 
order," (that is to say, an order against which no appeal is allowed 
under Ch. 43 of the Code) affecting “ the decision of the case, may 
be set-forth as a ground of objection in the memorandum of 
appeal " It seems to me to be obvious that an order setting 
aside an ex parte decree under section 108 of the Code of 
Civil Procedure cannot be regarded as an order affecting 
the decision of the case within the meaning of section 591 
of the Code. This view is supported by the decision of 
this Court in the case of Chmtamonv Dasst v. Raghonnath. 
Sahoo. (1) In that case, Mr. Justice Pigot pointed out that 
"the object of section 108 is to ensure that the defendant 
shall get a hearing, notwithstanding that he did not appear 
when the case was called on, if he had not been served 
with summons, or was prevented bv sufficient cause from 
appearing. The first object and purpose for which Courts sit is, 
of course, that the parties shall be heard ; the object of section 108 
(1) (1895) I. L. R. 22 Calc. 981. 
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is to ensure, within reasonable limits as to public convenience, 
that every defendant shall have a hearing. An order under 
- section 108 is not appealable under section 588. Unless an order 
under that section is appealable by reason of its being an order 
affecting the decision of the .case, it is not appealable under 
section JQI. Now, in one sense, it affects the decision of the case, 
because it ensures a decision upon the merits and sets aside a 
decision which has* not been obtained upon the merits, but we 
cannot think that that can be an ' affecting 1 within the meaning 
of the words ‘ affecting the decision of the case.' We think that 
the words ‘ affecting the decision of the case ' must be taken to 
mean ‘affecting the decision ot the case with reference "to the 
merits of it,' and that an order under section to8, which merely 
ensures a hearing upon the merits, can not be considered .to be 
an order 1 affecting the decision of the case ’ under section 501." 
In this view of the scope of section 591 I entiiely agree, and I 
find that it has been accepted as good law by the High Court 
at Allahabad in the case of Tasadduq Husain v Havnt-nu-ntssa (1). 
In that case Sir John Stanley points’out that “ the intention of 
the Legislature was that an order setting aside an rxftarte decree 
should be final,” and that by no stretch of language can an order 
under section 108 be regarded as an order affecting the decision 
of the case on the merits.. It is clear, therefore, upon these 
authorities as well as upon principle that it was not open to the 
plaintiff to challenge the validity of the order under section 108 
in the appeal which he preferred against the decree made by the 
Court of first instance after the case had been restored 

It has been suggested by the learned vakil who appears to 
show cause that assuming that the decree made by the learned 
District Judge is erroneous, it is not competent to this Court to 
interfere under section 622 of the Code of Civil Procedure, 
inasmuch as that decree is founded merely upon an erroneous view 
of the law. I am unable to accede to this contention. No 
doubt, thfe learned District Judge has committed an error of law 
in construing section 591 of the Code of Civil Procedure as 
conferring jurisdiction upon him to examine the validity of 
the order passed under section 108 ; but if a subordinate 
Court, by reason of an erroneous view of the law, assumes a 
jurisdiction which it does not possess, it is competent »to 
this Court* to interfere under the provisions of section 622 
of the Code of Civil Procedure. It was also suggested by the 

(1) (1903) 1. r„ R. 25 All 280. 
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learned vakil who appears to shpw cause, that this Rule ought 
not to be heard, inasmuch as the petition upon which it had 
been obtained is not supported by any affidavit. I do not think 
that this contention ought to prevail, for, as pointed out by this 
Court in the case of Zamiran v. Fateh Ali (i), “ when a petition 
to the High Court states facts which are matters of record and 
which are supported by copies oi the order passed by the Court 
below, such a petition need not be supported by an affidavit." 
The facts upon which the petition to this Court was made, 
appear from the judgment of the learned District Judge, and it 
was not neccessary, therefore, for the petitioner to put in any 
affidavit in support of this application. 

n. k. n. , Rule made absolute, 

(1) (1904) I. L. B. 32 Calc. 116. 


CRIMINAL REVISION. 


Criminal. 

1908. 

June , 20, 22 . 


Before Mr. Justice Stephen and Mr. Justice Holmwood. 
NARSINGH PRASAD SINGH and others 

i\ 

THE KING EMPEROR.* 

Workman's Breach of Contract Act (XIII of 1859)—Result nee of master or 
complainant—Outside Presidency Towns—Expiry of term of contract — 
Enforcing contract—Return of money advanced—Punishment for non • 
return. 

The provisions of the Workman’s Breach of Contract Act apply to areas 
to which the Act has been extended by section 5, and this notwithstanding 
that the master or complainant may not leside or carry on business in a 
Presidency Town. 

Held further (Stephen J. duhitantc) .—The remedies under section 2 of 
the Act arc interlocked and interdependent. If one has lapsed, the other has 
lapsed also. The master has the option of enforcing the return of the monej 
advanced or the performance of the contract. If the option has become impos 
sible by the expiry of the term, the Magistiate's jurisdiction is gone. 

Khoda Buksh v. Moti Lai (1) followed. 

Rule obtained by the artificer. 

Case for breach of contract as a workman. 

The facts and arguments appear sufficiently Irom tht 
judgments. 

* Criminal Revision No. 75 of 1908 for qneationing proceedings pending 
before Babu Nsnda Lai Bagebi, Deputy Magistrate of 24-Pergunnahs. 

(1) (1906) 11 C. W. N. 246. 
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Mr. Huq and Baku Atnlya Charan Base for the Petitioner. 
Mr. A. Chaudhuri and Baku Tarak Chandra Chakravarti 
for the Complainant. 
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The following judgments,were delivered : 


The King Kmperor. 


Stephen J. —The petitioners are alleged to have entered J*<*, M. 
into a contract at or near Patna with one Narangi Persad to work 
for him at certain brick fields in the neighbourhood of Calcutta, 
for a period ending on the 31st of May, now passed. It is said 
they received an advance of money on account of the work that 
they contracted to perform, and subsequently wilfully and with¬ 
out lawful or reasonable excuse refused to perform it. A com¬ 
plaint was accordingly made against them by Narangi Persad 
under section 1 of Act XIII of 1850 on the yth of Mach 1708, and 
the case was transferred to a Deputy Magistrate who made an 
order against one of the persons charged with which we are not 
at present concerned. A rule has now been granted calling on 
the District Magistrate of the 24 Piyganas to show cause why the 
proceedings against the other persons who contracted to serve 
Narangi Persad should not be quashed as being without jurisdic¬ 
tion. The Magistrate considers that there is no objection to the 
jurisdiction of the trying Court, but also ofTeis no objection to 
the proceedings being quashed, as he considers it probable that 
the case has been falsely instituted at the instance of the peti¬ 
tioners zeminders. We have however heard counsel on behalf 


of the complainant, which I consider was correct procedure as the 
present proceedings are in fact undertaken to enforce his civil 
right. 

The argument in favour of the rule, to show that the 
Magistrate has no jurisdiction is twofold. That which goes the 
more to the root of the matter is that as the complainant does not 
reside or carry on business in a Presidency Town, he cannot claim 
any remedy under the Act. An argument of more restricted 
scope is that as the term of the contract has now expired, the 
complainant’s remedy is gone. 

The first argument may be stated thus. The Act confers on 
certain persons, namely masters and employers residing or carry¬ 
ing on business in any Presidency Town, the privilege of enforcing 
their civil rights by a penal remedy enforceable by criminal 
procedure. The workman or the place where he contracts to do 
his work, may be anywhere, but the remedy is to be sought from 
a Magistrate of Police, which means a Presidency Magistrate. 
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When the Act is extended by section 5, the only effect of the 
extension is to enable officers specially appointed to exercise the 
functions of a Magistrate of Police, and the privilege of person 
residing or carrying on business in Presidency Towns is not 
extended to any one else. I cannot agree with this argument. 
The curious effect attributed, and as it seems to me rightly 
attributed to the Act, in enabling a Presidency Magistrate to 
enforce a contract made and to be perfo-med anywhere in 
British India, no doubt lends some colour to the suggestion that 
the extension of the Act has no effect except to provide for its 
enforcement at or near the place where it was made, or is to be 
performed. But had this been the intention of the Legislature, I 
do not think they would have mentioned the extension of the 
Act. Also! I consider that the language of section 5 shows that 
the extension of the Act means the extension of the whole Act, 
that such extension is something more than merely conferring 
certain powers on the officers mentioned, and that giving them 
those powers is merely ancillary to something else. If this is so. 
the only other effect that the extension can produce is to confer 
on persons residing and carrying on business in the area to which 
the Act is extended the privilege conferred by the Act on 
persons similarly situated in regard to the Presidency Towns. 

That a practice has been followed for nearly fifty years is no 
proof that it is legal. But when we find that the Act has been 
extended to all the Collectorates in the Bombay Presidency, to 
all the Districts of Madras, to the Town and Cantonment of 
Rangoon, and to the tea Districts of Assam and Darjeeling, it is 
impossible |to suppose that the privileges it confers were not 
intended to be exercised, and were not in fact exercised, by 
persons who resided or carried on business in those places and 
did not do so in a Presidency Town And I cannot find in the 
numerous reports of cases that have arisen under this Act that 
the exercise of such a privilege has ever been challenged. Conse¬ 
quently, I am of opinion that a master or employer residing or 
carrying on / busines in a place to which the Act is extended has 
the same rights as are conferred by the Act on masters or 
employers resident or carrying on business in any Presidency 
Town, and that the first ground I have mentioned on which we 
are asked to make this rule absolute fails. 

As to* the second argument in support of the ruie,'apart 
from authority, I cannot regard it as sound. It was long ago 
decided in this Court that the Magistrate cannot order the 
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workman to perform his work after the term of the contract 
has expired, In re Chtkka Putf.i (t) and In re Mathti Goundan (2), 
and the same view was recently taken by this Court in 
Kh'tda Buksh v. ,1 loti I.-il Jiihnii (a). The reason for this I 
suppose to be that after the < term of the contract is expired, 
the workman cannot perfoun his contract " accoiding to the 
terms of hts contract.” Rut I can not see why the expira¬ 
tion of the term of the contract should deprive the complainant 
of his right to exercise his option of asking for the recovery of 
the money he advanced The option between the too remedies 
is that ot the complainant, and not of the peison complained 
against, and the fact that one remedy would be mfi uclumrs, does 
not seem to me to depute him ot the other. I consider that the 
complainant's right to recover the money he has advanced 
continues till it is repaid to him. subject to the effect ol the 
I.imitation Act of which there is no question here. This seems 
to me to be so, particul.uly when, as is the case here, the 
complainant instituted proceedings at a time when both remedies 
were open to him, and it is only this Pule that has pi evented him 
from exercising his option Tills view isinagreementwithth.it 
of the Madras High Couit 111 Queen limfness v. A',nd,i (4), but 
the decision in the A/iotlu Buksh v Moti I.al (3) seems to me to be 
a direct authority the oilier way. It is there laid down that 
where the teim o! the contract has expired, “ the contract cannot 
be specifically enfoiccd” or “the money recovered " I must 
respectfully dissent from this view, but I do not consider the 
decision as obiter. Owing to the view taken b) my learned 
brother, the case cannot be referred to a Full Bench, and I have 
therefore no choice but to follow this decision I therefore 
agree that the rule must be made absolute. 

Holmwood J. — I think this rule should be made absolute. 
It is unnecessary to recapitulate the tacts which are sufliciently 
set out in the judgment ot my learned brother. 

In rtiy opinion the remedies under section 2 Act XIII of 
1859 are interlocked and interdependent, and if one has lapsed, 
the other has lapsed also. 

This is the view that was taken by this Court (Mitra J. and 
myself) in the case of Khoda Buksh v. Moll Lai Jahari (3), to 
^whieh I was a party. The law has, it is true, been much more 
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(1) <1SS4> Weir’s reports C. H. No. 777-83 |>. 470. 

<2) (1884) Weir’s Rep. O. R. No. 779—83 p 471. 

(3) (1900, 11 C. W. N. *47. (4) (1893) I. L. R. 16 M«l. 34?. 
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stringently interpreted in Madras, Bombay and Allahabad, but 
I prefer to follow the spirit of the rulings of this Court. 

The offence created by the Act is not the neglect or refusal 
of the workman to perform his contract, but the failure on his 
part to comply with an order made by the Magistrate directing 
the workman to repay the money advanced or perform the 
contract. King Emperor v. Takasi Nukayyn (i). The com¬ 
plainant has the option of repudiating the contract and getting 
the money back, or of keeping to the contract and getting the 
work done. Imprisonment is imposed as the punishment for 
refusing either of these remedies, but no fine or imprisonment 
is provided as a punishment after the contract has been broken 
and expired. The option being the return of money advanced, 
or the performance of the contract while it is still running, it 
seems to me that the Magistrate’s jurisdiction is gone if the' 
option has become impossible. The complainant must exercise 
that option within the time the contract is running. He cannot 
come after the contract has expired and say, “ now I have no 
option but I want my money back.’’ The very fact that he has 
no option throws him on his ordinary civil remrdy. 

As regards the enforcing of the remedy, if it has been duly 
sought within the time before the contract has expired, I do not 
think any hard and fast rule can be laid down, but as to the 
exercise of the option T am clear and the circumstances of this case 
fully bear me out. 

In the case that has been tried out and which forms the 
subject of another rule, the option chosen by the complainant 
was that the work should be completed, but now that the time 
has expired in the other cases, the complainant merely wants his 
money back or rather wants to punish the accused with imprison¬ 
ment for failing to return the money. The Magistrate of the 
District in showing cause for the Crown considers that the case 
is a more than doubtful one and recommends the quashing of the 
proceedings. We heard the learned counsel for the complainant 
very fully, and the impression left on my mind was that these 
cases are now being pursued to secure the punishment of the 
recused and not to secure the legal remedies under the Act. 

There is ample authority for holding that the enforcement 
of the contract cannot be asked for after the time fixed has 
expired. Vide Weir 470, 471 and 473 and the diotum in 11 
Calcutta Weekly Notes extending this doctrine to the recover) 
of the money has my fullest concurrence. 

(1) (1901) I. It. B. 24 Mad. 660. 
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It was pressed upon us by learned counsel for the applicants 
for revision that the extension of the Act by a Notification 
[under section 5 does not extend the place of residence of 
the complainant tyhich is fix'd by the Statute within the 
Presidency Town and the limits of a Presidency Town cannot 
be extended by extending the Act. Put it appears that this 
Act has as a matter of fact been working in Bombay, Madras, 
Assam and elsewhere throughout the Districts for many 
years without objection, and however sound this technical 
objection may be as a question of drafting, it is too late to raise 
it now. The doctrine of Factum Valet appears to apply, and the 
, ordinary rules for the interpretation of Statutes also seem to favour 
the contention that the extension of the Act extends all its 
incidents, even though in terms the extension of the residence of 
complainants is impossible. 

But, for the reasons I have already given, I am of opinion 
that these rules should be made absolute and further proceedings 
dropped. 

v. K. n. Fairs mailr ahvHute /aueeeifings qtunhftL 
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RAM PROS AD MA 1 TY 
v. 

THE EMPEROR * 

Penal Code (Art XL E iif ISOtt), Sec, 471 — Dulioiiretli/ or fraudulently ueing 
j at genuine a forged document—Jhrhonrtt or fiaudulrnt intention - Jtrreijit 
for document! actually found — Foigery. 

Accused was charged with having fraudulently nr dishonestly used a 
document which purported to lie a receipt granted to him hy the manager of a 
Ward's Estate for certain papers, and which receipt was alleged to he false 
Subsequently, some of the papers men Honed in the receipt were on seareh found 
in the estate office, while the other papers had not been searehed for. 

Held , that these facts were not sufficient to show that user of the document 
was fraudulent or dishonest or that the accused had committed any oifenoc. 

Held further: If the papers had actually been deposited in the office and 
the accused had subsequently prepared a false receipt for them, it would not 
he forgery. • 

Appeal by the Accused. 

‘ f Conviction under section 471 , Indian Penal Code. “ 

• Appeal No. 330 of 1908 against the decision of E. E. Fori ester foq., 
Sessions Judge of Midnapore disagreeing with the assessors, dated the 8Mt 

March 1908. 
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The facts appear from the judgment. 

Babti Dasarathi Sanyal for the Appellant. 

Babu Srish Chunder Chowdhury for the Crown. 

The following judgment was delivered: 

The present appellant has been convicted under Section 471 
of the Indian Penal Code of fraudulently and dishonestly using 
as genuine a forged document knowing it to be forged, and has 
been sentenced to rigorous imprisonment for one year under 
that section. 

Both the assessors were of opinion that the appellant was 
not guilty, but the Sessions Judge disagreeing with them found the 
appellant to be guilty and convicted him and sentenced him a> 
already stated. 

The document in respect of which the offence is said to have 
been committed is a receipt for certain papers which the appel¬ 
lant is said to have produced before the manager of the estate of 
Gopendra Nandan Das Mohapatra after that estate had been 
taken over by the Collector under the Court of Wards. The 
receipt purported to be a‘receipt given to the appellant by the 
proprietor of the estate, Gopendra Nandan Das Mohapatra, for 
certain papers which the present appellant had to deliver over as 
Amin or Tehsildar of the estate. 


It appears that after the Courf of Wards had taken over the 
estate, there was some delay on the part of the appellant in com¬ 
plying with the request of the manager to hand over the papers 
and, that in the end the accused put in the receipt which is 
alleged to be false. To prove that the receipt was a forged receipt, 
the evidence of the proprietor Gopendra Nandan Das Mohapatra 
taken before the Magistrate, was put in and received in the 
Sessions Court. That witness certainly denied that he had given 
any receipt for any papers to the appellant, but his denial is con¬ 
siderably discounted by the fact that in the end of the evidence 
he said that his memory had become somewhat dim owing to old 
age and illness, and that “he would not be able to givfe in detail 
an account of what he did on the day before yesterday.” No 
other witness was produced to prove definitely that the receipt 
t . which the present appellant produced was not a, genuine receipt 
which he had received from the proprietor. The receipt as we 
have already stated was for certain papers which it was alleged 
the accused had failed to deposit in the office of the estate an<f 
which he had failed to deliver over to the manager on demand. 
The manager after receiving the receipt from the appellant and 
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apparently after taking the statement of the proprietor came to 
the conclusion that the receipt was a false receipt, and he took 
the sanction of the Collector on behalf of the Court of Wards to 
prosecute the present appellant for forgery and for using as 
genuine the forged document. After, however, the sanction of 
the Collector had been given to'the prosecution of the appellant, 
a search for the papers appears to have been made in the office 
of the estate, and from the judgment of the learned Sessions 
Judge it appears that some of the documents referred to in the 
receipt produced by the present appellant, were found in the 
office. The manager appears to hare said that after he had 
heard that certain documents had been discovered, he stopped 
the search and did not think it necessary to ascertain whether 
in fact the other documents referred to in the receipt«had been 
made over to the office. The learned Sessions Judge appears to 
hold that on the facts found the offence of using fraudulently and 
dishonestly as genuine, a forged document, was proved. We are 
unable to take that \iew. In this case, in order to support the 
charge against the appellant, the prosecution had to prove in the 
first instance that the document, (the receipt), was a forged docu¬ 
ment and not merely that it was a false document. It was there¬ 
fore necessary for the prosecution to prove that the appellant had 
made the document or that the document had been made by 
somebody else with one of tfle intentions stated in Section 463, 
Indian Penal Code ; so far as we can gather from the judgment of 
the lower Court, no attempt was made to prove that the receipt, 
if false, was made with any of the intentions stated in that 
section. • 

Further, in order to support the charge under Section 471, 
Indian Penal Code, it was essential for the prosecution to prove 
that the use of the receipt was fraudulent or dishonest. In this 
case, the prosecution does not appear to have mrde any substan¬ 
tial attempt to prove that in using the document, supposing it to 
be a false document, the accused had any fraudulent or dishonest 
intention. The evidence for the prosecution, we have already 
mentioned, fails to prove that the papers referred to in the re¬ 
ceipt had not been all received in the office of the estate, and that 
being so, the prosecution have in the first instance failed to prov% 

is said 
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referred to in the receipt had been deposited by the appellant in 
- the office of the estate, and if afterwards he preferred a false 


.any dishonest or fraudulent object for which the appellant 
^ to have made use of the document. If in fact all the 
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receipt acknowledging on the part of the landlord or proprietor 
the receipt of those documents, that would not amount to forgery, 
nor would the use of that document amount to fraudulently or 
dishonestly using a forged document, as it would be clear that the 
documents having in fact been deposited in the office, the appel¬ 
lant could have had no fraudulent or dishonest intention. 

In this case we are of opinion that the prosecution has 
failed to prove the facts necessary to support the conviction 
against the accused, 

We therefore set aside the conviction and sentence and ac¬ 
quit him and direct that he be discharged. 

N. K. b. Conviction set aside ; Accused acquitted. 


■ CRIMIN AL RE VISION. 

Before Mr. Justice Brett and Mr. Justice Ryves. 

ISWAR CHANDRA GHOSHAL 
Cbimihal, v 

1908. THE EMPEROR.* 

July, 25. Penal Code (Ad XL V of 1860), Sec. 175— Intentionally omitting to produce a 

- document—Accused person—Incriminating document—Liability to produce 

—Criminal Procedure Code (Act V of 1S98J, Sec. 91. 

An accused person cannot be called upon, under section 94 o£ the Criminal 
Procedure Code, to produce a document which would incriminate himself. His 
failure to do so is not an offence under section 175 of the Indian Penal Code. 

Rule obtained by the Accused. 

Conviction under section 175 of the Indian Penal Code. 

The material facts and arguments appear from the judgment. 

Babu Jyoti Prashad Sarvadhikari for the Petitioner. 

The judgment of the Court was delivered by 

Brett J. —.No body appearing to oppose this Rule, we think 
it must be made- absolute. 

It appears that the accused while on trial for offences under 
sections 471 and 193 of the Indian Penal Code was directed to 
produce a certain rent receipt which had been filed in a civil 
suit by him or on his behalf and which had been returned. The 
document was not produced, and in consequence the prosecution 
against the accused for offences under sections 193 and 471, 
Indian Penal Code, was abandoned and the accused was discharged, 
as in the absence of the receipt there were no materials on which 

* Criminal Revision Case No. 748 of 1908, against the order of Moulvi 
Yusuf Ali, Deputy Magistrate of Purulia, dated the 16th June 1908. 
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to prove the charges against him. Thereafter, the case in respect 
of which the present Rule was issued was instituted against the 
accused under section 175 of the Indian Penal Code for intention¬ 
ally omitting to produce the receipt which he was legally bound 
to produce. The defence of the accused was that he had handed 
over the receipt to his muktear to produce it in Court-but the 
muktear had suddenly died and the receipt could not be found. 
This story was disbelieved and the Magistrate convicted the 
accused of an offence under section 175, Indian Penal Code, and 
sentenced him to two months’ simple imprisonment. 

This Rule was subsequently obtained by the present peti¬ 
tioner, the accused, calling upon the Deputy Commissioner to 
show cause why the conviction and sentence passed on the 
petitioner under section 175, Indian Penal Code, should pot be 
set aside on the ground that the Deputy Magistrate erred 
in law in convicting the petitoner under section 175, and that 
upon the facts proved, the conviction was not warranted by law. 

In our opinion the conviction cannot stand. The provisions 
of section 94, Criminal Procedure C(?de, cannot be taken to apply 
to the case of an accused person on his trial to whom a notice 
has been issued to produce an incriminating document. 

The learned vakil who has appeared to support this Rule 
contends that to hold otherwise would be to go contrary to the 
principles laid down in the Code of Criminal Procedure, in sec¬ 
tions 342 and 343 amongst others. We think the contention is 
sound, and are of opinion that the omission on the part of the 
accused, the present petitioner, to produce the document, suppos¬ 
ing that there was such an omission, was not an act sufficient to 
constitute an offence punishable under section I 75 t Indian Penal 
Code. 

We, therefore, make the Rule absolute, set aside the convic¬ 
tion and sentence passed on the present petitioner, and acquit him, 
and direct that he be discharged. 

Rule made absolute : Accused acquitted. 
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Before Sir Francis W. Maclean , K. C. /. E., Chief fustic e and - 
Mr. Justice Doss. 

JOGENDRA NATH ROY and othkks 
v. 

KRISHNA PRAMADA DASI and others.* 

Bengal Tenancy Act (VIII of 1885), Chap. X — Record of righte—Alteration 

of entriee—Regular suit, maintainability of—Special procedure—Seer. 

108, 108. 

No regular suit can be maintained for the alteration and correction of 
entries id a record of rights. The special procedure in sections 106, 108 of 
the Bengal Tenancy Act must be followed. 

Appeal by the plaintiffs. 

Suit for correction and alteration of entries in a record of 
rights. 

The material facts and arguments appear from the judgments. 

Babu Surendra Chandra Sen for the Appellants. 

Dr. Rash Bchary Ghose, Babus Provash Chandra Mitter and 
Atul Chunder Dutt for the Respondents. 

The following judgments wet e delivered : 

Maclean C. J.— This is a suit for the alteration and correc¬ 
tion of certain entries made in the record of rights published 
under Chapter X of the Bengal Tenancy Act. The real question 
is, whether the plaintiffs are entitled to maintain the suit. Both 
the Munsiff and the Subordinate Judge have held that the suit 
is not maintainable, and that the plaintiffs should have pursued 
the special remedy which is given them either under section 106 
or under section 108 of the Bengal Tenancy Act. They have 
not done so. 

It appears that at the instance of defendant No. i a survey 
was made and a record of rights prepared by a duly appointed 
Settlement Officer, in respect of all lands situated in village 
Sarulia. In the course of the settlement proceedings, the 
plaintiffs claimed certain lands as rent-free and certain other 
lpnds as included in their zemindari, which the Settlement Officer 
had recorded as forming part of the defendant No. i’s zemindari. 
Both these objections were heard by the Settlement Officer, 

* Appealt from Appellate Decree! Noe. 1172, 1193 to 1198 of 1006, against 
thetdedaion of Babu Puma Chandra Qhose, Subordinate Judge, Khulna, dated 
the- 29th March 1906, affirming that of Babu Hem Chandra Mitter, Munsiff 
Satkhira, dated the 16th August 1906. 
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and the plaintiffs’ claims were not successful. Entries were 
then made in the finally published record of rights, and defendant 
No. 1 on the basis of such entries applied, within two months, 
for the settlement of a fair and equitable rent. Then the plain¬ 
tiffs instituted \he present suit. The question is whether the 
suit will or will not lie. The Bengal Tenancy Act was passed 
nearly a quarter of a century ago, but no authority has been 
produced before us to show that the suit will. lie. This portion 
of the Act deals with a special matter—the settlement by the 
Revenue Authority of the Record-of-rights ; and, special proce¬ 
dure is provided for challenging the decision of the Revenue- 
Officer ; presumably the proper course for the plaintiffs would 
have been to have instituted a suit under section 106, and under 
section 108 ; on their application, the Revenue Officer could have 
revised his decision under sections 10?, 106 or 107 of the Act. 
But neither of these courses was taken. I agree with both Courts 
that the present suit does not lie • and, l think that the appeals 
must be dismissed with costs. 

D08S J.—I agree. I desire to jdd a few words : section 106 
of the Bengal Tenancy Act has been amended by Act lllol 1898, 
and by that Act much wider powers have been conferred on the 
Revenue Officer than those he had under the original section 
as it stood before its amendment. Under section io<> as amended, 
the Revenue Officer has’ power to hear and decide, amongst 
several other things, any dispute between the landlords of 
neighbouring estates. That implies that the Revenue Officer has 
power to decide questions relating to boundaries, for the pur¬ 
poses of preparing the record of rights. That being so, it is-difficult 
to see how a regular suit can be brought in the Civil Court for 
the same purpose. 

Moreover, the provision contained in the second paragraph of 
section 106 points to the same conclusion. It runs thus : “ Pro¬ 
vided that the Revenue Officer may, subject to such rules as the 
Local. Government may prescribe in this behalf, transfer any 
particular case or class of cases to a competent Civil Court for 
trial.” If in addition to, or in lieu of, the special remedy pres¬ 
cribed by section 106, a regular suit may be brought in a Civil 
Court for tfte same purpose, it is difficult to appreciate the utility 
of a provision which empowers the Revenue Officer to transfer a 
case toa competent Civil Court for trial. 5 
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Appeals dismissed. 
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Cmi,. MUKTAKESHI DASI 

1908. 

.PULIN BEHARY SINGH and others.* 

July, 80. 

Avgvit, 4. Bengal Tenancy Act (VIII of 1885), Sec. 22—'Or otherwise'—Bgusdem 
“ generis—Mortgage lien, if eubeitte. 

The words 1 or otherwise ’ in section 22 of the Bengal Tenancy Act, must 
be construed * 1^jnsdsm generis,' and do not include the case of a holding reverting 
to the landlord on the failure of the tenant’s heirs. 

Badan v. Bajetwari (1) followed. 

In suoh a ease the lien of a mortgagee to whom the tenant had 
mortgaged the holding, docs not subsist. 

Appeal by the Plaintiff. 

Suit for declaration of title as a mortgagee. 

The material facts and arguments appear from the judg¬ 
ment. 

Babus Naiini JRanjatt Chatterji and Rajcndra Chandra 
Chakravarti for the Appellant. 

Baku Sajani Kanta Sinha for the Respondents. 

c. a. v. 

The following judgment was delivered by 
Augutt, 4. Holmwood J. —A deceased occupancy raiyat, named Bicharam 

Gosain, mortgaged his holding of 7^ bighas to the plaintiff in 
Asar 1309. He subsequently died, leaving one brother Banamali, 
who. has also died without leaving any heir, and the landlord has 
taken over the holding. The plaintiff sued the landlord defendant 
No. 2 and two other persons, Nobin Chundra Gosain, defendant 
No. 1, and his wife defendant No. 3, who, he alleges, are in occupation 
of the land. It is not contended that they are in any way the heirs 
of Bicharam, but defendant No. 1 who appeared said that his wife 
defendant No. 3 got the land as a gift from Bicharam. The 
Munsiff in the first Court disbelieved the story of gift and found 
there was cause of action against defendant No. 1 as he was in 
possession. He also found that the vesting of a jote in the 
landlord on failure of the heirs of a deceased tenant cannot 
destroy a subsisting mortgage lien. He accordingly gave the 
plaintiff a mortgage decree. 

In appeal, the learned Subordinate Judge found chat defen¬ 
dants Nos. I and 3 had no subsisting interest in the land and 

• Appeal from Appellate Decree No. 1919 of 1906, against the decision of 
Babu Draesh Chandra Sen, Subordinate Judge, Birbhum, dated the 4th July 
1906, reversing that of Babu Siddheehwar Chakravarti, Hunsifl, Suri, dated the 
23rd November 1905. 


(1) (1906) 2 0. L. J. 570. 
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against this finding nothing has b««n urged before us. As regards 
the vesting of the holding ih the landlord defendant No. 2, he 
held that under section 26, Bengal Tenancy Act, there is no 
saving clause respecting the right of third persons as sub-lessees 
or mortgagees and that the landlord defendant No. a, therefore, 
did not take the holding subject to plaintiffs mortgage. 

As regards the question of transferability, he rightly held 
that it does not arise in his view of the case though he decided 
in fact against the custom as regards the jote in suit. 

It is urged before us in second appeal that the words of 
section 22 of the Bengal Tenancy Act “by transfer, succession or 
otherwise" embrace all cases of devolution or vesting from 
whatever cause arising, or that in any case they embrace the case 
of vesting by death of the tenant without liens under sectio,n 20. 

^ But in construing words like “ or otherwise " it has always been 
held that the matters reserved must be 'f/im/nit geunn ' and 
this is very clearly brought out in the ease of flai/mi Cliaiulm 
Din v. Raji'su aii Drbya ( 1 ), to which one of us was a party, in 
the case of surrenders. The proposition stated in the plmitum 
to that case, “The terms transfer, succession or otherwise in 
section 22, Bengal Tenancy Act do not mean and include a 
surrender ; the expression 1 or otherwise ' as used in the section 
means ‘or in a similar way,’," does not it is true find a place in 
these exact words in the judgment ; but the latter part of th$ 
proposition is treated as settled and requiring no exposition, and 
it is then said that had there been any surrender of an occupancy 
holding the landlord could not be said to have acquired the hind 
transfer, succession or otherwise within the meaning of the 
section. 

This way of stating the proposition was enough for the 
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purposes of that case, but we wish to fully adopt the rule as it is 
laid down in the head-note of the case, as we are of opinion that 
this is a correct statement of the law. 

It is Clear from the special provision in section 86 clause (6) 
of the Bengal Tenancy Act that section 22 does not govern a 
surrender, since special provision had to be made in that clause 
for the saving Qf an incumbrance secured by a registered instru- • 
ment and no other rights of third parties are recognised. It is 
l^sp clear that the class of cases referred to in section 22 where the 
f interest of the landlord and the tenant in the holding became 
united by transfer, succession or other devolution in a representa- 
(1) ( 1906 ) 2 c. L. J. 570. 
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of maintenance are saved by the personal law of the person 
having them, and the superior landlord under whatever title he 
takes cannot avoid them. But here it is sought to limit the 
proprietary right of the Reminder by a statutory disability impos¬ 
ed by section 22 of the Bengal Tenancy Act. If that limitation 
does not apply to a case under section 26 as we hold that it does 
not it cannot be imposted by any analogy or fanciful interpreta¬ 
tion. 

We are, therefore, of opinion that the defendant No. 2 in 
this case is in possession of the lpnd solely in virtue of his 
original proprietory right, that he does not represent the mort¬ 
gagor tenant in any way and that there is not and never was any 
privity of contract between him and the mortgagee. When the 
tenant died without heirs, all his interest in the holding ceased 
and became extinct and with it the security of the mortgage 
held by the plaintiff. 

For these reasons we dismiss this appeal with costs. 

Appeal dismissed. 


N. K. it. 
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Application to sot aside sale. 

The material facts and arguments appear from the judgment. 

Babu Dwarka Nath Milter for the Appellant 

Baku Dipunbar Chattcrji for the Respondent, 

The following judgment was d (divert'd : 

The questions raised before us are whether a second appeal 
lies to this Court and whether the appellant has locus standi to 
make the present application. 

The judgment of the lower appellate Court has proceeded 
mainly, if not wholly, on tire question whether the appellant had 
a locus standi to come in under sections 311 and 244, Civil 
Procedure Code. The application was dealt with at length by 
the Court of first instance and that Court allowed the application 
and set aside the sale complained of. The MunsifT did not say 
very distinctly that the conduct of the landlord, at whose instance 
the sale was held on the 14th March 1006, was fraudulent, but 
we gather that all the essentials both under sections 311 and 244 
had been made out in the opinion of the MunsifT who concluded 
his judgment by observing that‘the sale is vitiated with fraud,' 
Now, the lower appellate Court in dealing with the merits h!h 
dealt with a hypothetical case only. The District Judge 
observes: “ If the findings of fact arrived at by the MunsifT be 
correct, they amount only to an irregularity and not to fraud, 
though the'Munsiff towards the end of his judgment says tlftt 
the proceedings were vitiated by fraud, on the findings themselves 
^ the case qould not be placed higher than under section 311/* 

It appears to us that the District Judge has fallen into 

• Appal from Order No 518 of 1007, against the decision of B, 0. Mitrn, 
Esq, District Judge of Rankora, dated the 5th September 1907 , reverting that 
of oabu Gopeswar Banerji, Mnnsiff, Bankura, dated the 29th April 1907 * 

( 1 ) ( 1890 ) I, L, B, 24 Calc, 61 
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Being, bound by that decree he must, on the authority 
Full Bench, be*held to be a representative of the recorded 
against whom the rent decree was obtained, and, in that v 
the matter, he was entitled to come in under section 2 
apply to have the sale set aside. He placed his case, no 
partly under section 311 ; but in such a case the full force 
allegations would concentrate in the case of fraud wh 
prosecuted with reference to section 244 of the Code, 
this point, the District Judge has not given his decision. 

We think that we should not dea .1 with the case oui 
as to do so would involve a consideration of the eviden 
we are not entitled to find facts sitting, as we are, in 
appeal. Even if fraud be regarded as a question of Is 
parties are entitled to an express decision in the lower ap 
Court upon the evidence on which the Munsiff recorded a ( 
finding. We do not think it would be in accordance wi 
practice of this Court for us to examine the findings of the 
of first instance, and, so to speak, ignore the existence of the 
of first appeal. The procedure we follow was also folio 
/lie authorities which we have cited. 

We, therefore, allow this appeal and send back the cai 
this intimation of our opinion that the case must be tried < 
the merits by the District Judge. 

• Costs will abide the result. 

We assess the costs in this Court at three gold mohur: 

Let the record be sent down at once. 

N. K. b. Appeal allowed ; case rem 

(1) (1904) 0 0. W. N. 134. (2) (1905) 10 C. W. 5. 240, 

(3) (1896) 1. L. K. 24 Calc. 62. 
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* the taluk as a dependent taluk under the provisions of section Gl of the Jlengul 
Decennial Settlement Regulation was not put in issue. 

A taluk was situated within three zcmimlnruu, The settlement of it was 
a joint one, but the collection was separate The proprietor of two of the 
zemindaries caused the entire taluk to be measured, assessed with rent upon 
the area found therein, and granted a doicl t <4 the holders of the taluk, who 
agreed to pay theii share of rent thus assessed 

Held {per Hitter /.)—That the effect of the dowl was to constitute the 
fractional share of the undivided taluk a separate and distinct tenure with 
which the proprietor of the remaining /.cnnndary had no concern. Hence in a 
suit for enhancement of rent of a taluk bj the /.etnuidiu, toe proprietor of the 
remaining /.emmdary was not a necessary patty. 

Appeal by the Defendants. 

Suit for enhancement of rent as per notice, of a moiotv 
of Mudafat Krishnanatnia Biswas which the defendants held 
as taluk at Chur Buttia under Tumi's Prau Krishna Biswas’ and 
Mohamad Hoscin. 

The facts of the case shortly stated were as follows: 

The taluk Hadi Ali, consisting of 5 drones and odd kanis, 
had been created before Decennial settlement. It had some 
Tuwfir lands which were resumed by Government under Regula-v 
tion II of 1819 after it purchased the two Tarafs Pran Krishna 
Biswas and Mohamad Hosein for arrears of revenue. Some 70 or 
80 drones of lands were in the possession of the Taluk Hadi Ali, 
and almost aH the lands were of theChittaof 1194 B.S. The 
Decennial Settlement was made permanent in 1197 B. S. The 
lands, which were resumed as Towjir, were not separated fiipra 
the original Taluk, but by one joint settlement the whole of the 

* Special Appeal No. 2259 of 187ft, against the decree of the District Judge 
of Tipperab, dated the 14th June, 1876, reversing that of the Subordinate 
Judge of Tipperah, dated the 21st March, 1876. 
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lands (the original and Towfir) had been formed into one 
undivided Taluk and its entire area was held answerable for the 
entire Jama, old and new. The rent on the resumed lands was 
assessed after the Permanent Settlement. 

The taluk was an undivided tenure under three Tarafs, or 
zemindaries, viz., Taraf Bhowani Churn, Taraf Pran Krishna 
Biswas and Taraf Mahatnad ’Hosein Khan. In the year 1841 
it was in the possession of one Krishnanuad Biswas. At that 
time, the last mentioned two Tarafs were held by Government as 
a khas mehal. As between these three Tarafs, so far as the taluk 
was concerned, there was no demarcation of lands, but the rents 
were payable in the proportions of 4 Annas odd Gundas, 7 Annas 
odd Gundas and 4 Annas odd Gundas. In the year 1841, the 
Government, as the proprietor of the khas mehal, caused the 
entire taluk to be measured, and assessed the area found therein 
at a rent of Rs. 1489-14 as. A dowl was granted by Government 
to the then holder of the taluk, who agreed to pay to the former 
their share of the rent thus assessed. 

The plaintiffs brought a suit for enhancement of rent, as per 
notice, of a moiety of Mudafat Krishnanund Biswas. The 
defence was that the notice was bad ; that the sharers in the 
zemindari under which the taluk was, had not been made 
defendants ; that the claim to enhance the rent of a moiety of an 
undivided taluk brought forward by co-sharers, was not maintain¬ 
able ; that the claim had not been valued as directed by law ; 
that the taluk had been created before Decennial Settlement and 
was a maurusi permanent tenure under Tarafs Pran Krishna 
Biswas, Mohamed Hosein and Bhowani Charan, and its rent could 
not be enhanced. 

The following issues were settled : 

“ 1. Whether the notice had been written and served as 
directed by law ? 

,. “ 2. Whether the plea of not making all the sharers 

defendants is true ? If so, whether the claim is maintainable ? 

“ 3 - Whether it is true that the taluk is in existence from 
before 1790 ?’’ 

, The Court of first instance dismissed the suit on the grounds 
that the notice served upon the defendants was bad in law and 
that there was a defect of parties as the plaintiffs had not made 
the proprietor of Taraf Bhowani Charan defendants in the case. 

Upon appeal the Judge came to a different conclusion upon 
the evidence, and the effect of the proceedings taken by the 
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Revenue officer. He held that there was no defect of parties 
and that no notice was required even if section 51 of Regulation 
VIII of 1793 applied. He also held that the Court of first 
instance should have given a declaratory decree although it found 
the notice bad in law. From that decree, the defendants appealed 
specially to the High Court. * 

Mr. R. T. Allen for the Appellants. 

Babtts Mohiny t]fohint Roy and Bhnrut Chnnder Dull for the 
Respondents. 

The judgments of the (’onrt were ns follows : 

Birch J. —This suit is brought to recover rent at an 
enhanced rate upon a taluk held by the defendant in mou/ah 
Buttia after service of notice. 


Civil. 

1877. 

The Rank of 
Hindustan, China 
and Japan, Ld, 
r. 

Babu 8hib Doyal 
Tewary, 


The defendant pleads that his taluk is a mnutave ttiluk held 
at a fixed rent and created prior to the Permanent Settlement, 
that a Permanent Settlement thereof was concluded with his 
predecessor Krishnanand Biswas after amalgamating the original 
Taluk Hadi Ali and the land resumed as tow fir appertaining 
thereto as one, and treating the whole area as forming a taluk 
existing before the Permanent Settlement. He allegesth.it the 
Juma was subsequently reduced by (Joverninent owing to the 
poverty of the land resulting from inundation by salt water, but 
denies that tins abatement affects his right to hold at an invari¬ 
able rent. He goes on to object to the rate claimed. 

The Subordinate Judge found that the talook was created 
before the Permanent Settlement and that the defendant was 
therefore entitled to a notice under section 51, Regulation VIII of 
1793 He was of opinion, that when the tnu'/ir land was 
assessed, the old and the newly-assessed lands were treated as 
forming one taluk having its origin prior to the Permanent 
Settlement. He considered the notice served upon the defen¬ 
dant as bad in law and dismissed the suit both upon that ground 
and also on the ground that there was a defect of parties as tl^ 
plaintiffs had not made the proprietor of Taraf Bhowani Churn 
defendants in the case. 

Upon appeal the Judge came to a different conclusion upon 
the evidence.and the effect of the proceedings taken by the 
Revenue officer. 

He first held that there was no defect of parties, thaj the 
plaintiffs’having been separately registered in the Collector's 
books and having made separate collections, there was nothing 
to prevent them from instituting this suit. 
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He then discusses the history of the taluk and remarks 
that there is no contention as to the existence of taluk Hadi Ali 
at the time of the Decennial Settlement with a nominal Juma of 
Re. 1-11-9 and an area of 5n 2K ii|g. In 1839 attention was,Tie 
says, drawn to the taluk, and it was discovered that the talukdar 
was in possession of 48 drones. The result according to the Judge 
was that excluding the 5D2 ^ii^g, settlement was concluded 
for the rest of the land at Rs. 1,488-2-9. Some years after, the 
Juma was reduced to Rupees 103 at which it remained. The 
plaintiffs’ measurement now shows the area to be 500 13K 14G ; 
from this deducting 511 2K i i£g, 45 drones would remain liable to 
enhancement from which other deduction being made the Judge 
would give enhanced rent on a moiety of 10 drones. 

The Judge then says that it is not contended that the lands 
other-than the 511 2K ii.Vg are not open to enhancement and 
supposes the Subordinate Judge to say that they are. 

He then observes that the Subordinate Judge should have 
given the plaintiff a declaratory decree. 

Next, he says, no notice is required even if section 51, 
Regulation VIII of 1 793 > applies ; the Judge being of opinion 
that the section does not apply. 

As to the term of the settlement, the Judge considers that it 
was a yearly settlement terminable at the end of each year 
according to the pleasure of the contracting parties. 

. The Judge gives the plaintiff a decree based as he supposes 
upon the defendants’ calculation as to the rates payable. 

In special appeal, it is contended that the Judge has mis¬ 
apprehended the purport and effect of the proceedings of the 
Revenue Authorities, that he is wrong in law, first, in holding that 
notice was not necessary, secondly , in holding that the suit was 
maintainable, and lastly , wrong in holding that the Sub Judge 
ought to have given a declaratory decree although he found the 
notice had in law. 

It will be more convenient to dispose of the latter objection 

first. 

It is admitted here that notice was under any view of the 
case necessary, and the Judge is undoubtedly wrong in saying 
that no notice is required under section 51, Regulation VIII 
of 1793. 

I think that the Judge is also wrong in saying that a 
declaratory decree should have been given in this case. The 
authority that he cites does not support him. In the case cited, 
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the question of the liability df the tenure to enhancement was 
^put in issue and fully tried. In the present case, no such, issue 
was framed, nor was the point tried. All that the Subordinate 
Judge does is to express an opinion that as the Juma had been 
reduced, the abatement had subjected the taluk to the third 
condition of section 51. But he refuses to try the question as 
that was not the groupd of the plaintiffs’ suit. 

The Judge is wrong in saying that it was not contended that 
the lands in excess of the 51) 2K 11.^0 were not open to enhance¬ 
ment ; the defendant’s plea was that the whole of the land was 
treated as settled at the time of the Decennial Settlement and 
was held and owned as a maurasi kaimi tenure. 

The Judge is further wrong in his facts when he represents 
the defendant as admitting the rate to be Rs 3 per kani. What the 
defendant says in his written statement is that the rate for good 
land does not exceed.Rs. 3 but he goes on tasay that the plaintiffs 
have made no deduction on account of the unculturablc and 
other land much of which he says is unfit for cultivation. 

These misconceptions on the part of the Judge lead me to 
think that this case has not been carefully dealt with in appeal. 
The important documentary evidence which was considered by 
the Subordinate Judge has not received from the Judge the 
consideration that it merits, and it now remains for us to consider 
that evidence. 

The Judge disposes of the important contemporaneous 
reports of the Board of Revenue and the Commissioner regarding 
'•the settlement of this taluk in a very summary manner. He 
says “ they are not decisions on the question touched upon, and 
as far as they go, are characterized by great uncertainty and 
supposition.” 

But it appears to me that when the point at issue is, as it is 
in this case, how was this taluk dealt with by the Revenue « 
Authorities in 1839, the correspondence regarding it between the 
Board of Revenue and the local Officers is of great assistance in 
helping us to consider the point and arrive at a right decision. 

Paras 38,39^nd 40 of Mr. Lowis’ memorandum are as follows : < 

38. “ The case in question appears to be pretty much like 
sopq.of the Sundeep cases.* In the former measurement qf 
nouzah Buttfa Chur, taluk Mirza Hadi Ali was entered as 5D 2tc 
110 3c, of which 4 K i6g ic were Has Hi and assessed at a rental of 
Re. i-to annas payable to the zemindars. It is found now to 
* Vide Para 40 ot Hr. Dampier’a Beport, 
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contain 47 drones of old land, and it" is inferred that the difference 
was fraudulently concealed in Mi. Rowlins’ time. But it is not shown 
that all the surrounding taluks of Mr. Rowlins’ time are still in 
existence, and unless that be made clear, the fact that this taluk 
now contains eight times as mucHold land as it did formerly, may 
prove, not that the talukdar cheated Mr. Rowlins, but that he 
has found opportunities since to encroach upon his neighbours. 

39. “It appears that Mr. Donnithorne instituted a suit 
under Regulation II, of 1819 against the talukdars for the 
assessment of the towfir lands of this shikrni taluk which was 
decided by Mr. Blagran in favour of Government on the 26th 
November 1829 ; attachment of the whole taluk having inter¬ 
mediately been had recourse to. 

'40. “The resumption decree in this case is not with Jibe 
record, but from the account given of it by Mr. Dampier in 
paragraphs 40 to 43 of his report, there is no doubt that the 
whole of the lands in question were held as forming a dependent 
taluk of a permanently-jettled zemindaree, and the institution 
and decision of a resumption suit under such circumstances by 
Officers not exercising the powers of settling Officers as set forth 
in Regulations VII of 1822 and IX of 1825, was to say the least 
of it informal. That the resumption of the towfir taluk was a 
perfectly just measure, there is no doubt, and that being the 
case, the acquiescence of the talukdar may be fairly held to 
have mended any defect in the form of resumption which may 
have occurred." 

• From these paragraphs it appears that the results of the 
proceedings under Regulations VII of 1822 and IX of 1825, were 
to treat the whole area found as one taluk and as a taluk 
existing at the time of the Decennial Settlement, and the D<rwl 
shows that, in accordance with Mr. Lowis’ recommendations, a 
settlement of the shikrni tenure was concluded in 1841, the 
dassala land, and the excess land being treated as ope integral 
estate and not dealt with separately. These papers effectually 
confute the correctness of the Judge’s finding that the old land 
and the excess land were dealt with separately, and they support 
the conclusion arrived at by the Subordinate Judge that the 
lands assessed as towfir were not separated from the original 
taluk, but were, by one joint settlement of the whole of 
lands, fonnecl into one undivided taluk, and treated as a taluk 
existing prtor tff’the Decennial Settlement. 

I think that the Judge has come to an erroneous decision in 
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|his case, and that he ha».not appreciated the value of the 
evidence adduced by the defendant. 

The Subordinate Judge has duly considered all the evidence, 
and I have no ‘doubt that he is right in holding that the defen¬ 
dant’s taluk is one to which the provisions of section 51, Regu¬ 
lation VIII of 1793, are applicable. 

I would reverse the order of the Judge, and dismiss the 
plaintiff’s suit with costs. 

Mitter J. —I concur. I desire to add that the plaintiffs' suit 
is not open to any objection on the ground of defect of parties. 
It seems to me that it was not necessary for the plaintiffs to make 
the proprietors of Taraf Bhowani Churn parties to this suit. 

It appears that the whole of the Chur Buttia is situated 
within three Tarafs or zemindanes vis., Taraf Bhowani -Churn, 
Taraf Pran Krishna Biswas and Taraf Mohamed Hossein 
Khan. In the year 1841 it was in the possession of one Kishna- 
nund Biswas. At that time the last-mentioned two Tarafs 
were held by Government as a khn^ mehal. As between these 
three Tarafs, so far as this Chur is concerned, there was no 
demarcation of lands, hut the rents were payable in the propor¬ 
tions of 4A. 2<i. 3c. 7 A. and 4A. lit. 3c. respectively. In 

the year 1841 the Government as the proprietor of the k/ias 
mehal, caused the entire chur to be measured, and assessed the 
area found therein at a rent of Ks. 1489-14-6. A Dow! .was 
granted by Government to the then holder of the chur, who 
agreed to pay to the former their share of the rent thus assessed. 
The effect of this Daw!, it seems to me, was to constitute the 
fractional share of the undivided chur which was within the 
Government khas mehal a separate and distinct tenure, with 
which the proprietors of Taraf Bhowani Churn had no concern. 
I am therefore of opinion that they are not necessary parties 
to the suit. 

Bpt the plaintiffs’ suit should be dismissed upon the ground 
that the notice issued in the case is insufficient. Construing the 
Dvwl in the light of the letter of the Board of Revenue and 
upon which it is expressly based, it seems to me clear that the 
Government in the year 1841 treated the whole chur as confti- 
tuting a taluk existing from the time of the Permanent Settle* 
ifenent. The view which they took of the position of the\aluk 
Was this; that the whole of it was held as a dependent taluk from 
the time of the Decennial Settlement, but thlWI^U^I paying rent 
of a small quantity of land comprised in it, was liable to enhance* 
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ment on account of the excess lands 'of the taluk. It is true * 
that this view was opposed to the findings arrived at in a resump¬ 
tion suit regarding these lands, but the Board of Revenue found 
that there was some kind of irregularity connected with this 
resumption proceeding which might Vender its validity question¬ 
able. They, therefore, thought it right to waive any advantage 
that the Resumption decree might give them, and were satisfied 
with an additional rent for the excess lands treating the whole 
taluk as one existing from the time of the Decennial Settle¬ 
ment. In accordance with this view, the Dowl was executed and 
the plaintiffs who are purchasers from Government are certainly 
bound by its conditions. 

The taltik in question, therefore, should be considered as a 
dependent taluk within the meaning of section 48 of Regulation 
VIII of 1793. 

This being so, the notice of enhancement that has been 
issued in this case is not legally sufficient, because it does not 
appear to me to be a notice under section 51 of that Regulation. 
The suit therefore should be dismissed upon this ground. 

As regards the contention that at any rate a declaratory 
decree declaring that the defendant’s tenure is liable to enhance¬ 
ment should have been passed, it is sufficient to say that the 
question of the liability to enhancement of the taluk as a depen¬ 
dent taluk under the provisions of section 51 of Regulation VIII 
of 1793 was not put in issue in the Courts below. 

I am therefore of opinion that this special appeal should be 
decreed, and, the plaintiffs’ suit dismissed with costs. 

A. T. M, Appeal decreed: suit dismissed. 
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PRIVY COUNCIL. 

Present :— Lord Robertson , Lord Athiisson, Lord Collins, Sir 
AndrAe Scoble, and Sir Arthur Wilson. 

PANDIT GAYA PARSHAD TEWARI 

v, 

SARDAR^BHAGAT SINGH and another. 

[On appeal from the Court ok the Judicial Commissioner of 

OUDH.J 

Malicious Prosecution, suit for, damages for—Principles applicant* to tko cos* 
—Prosecutor — Malice, the foundation of tko action—Whoa map malic* ho 
■ shown—Knowledge of the defendant a* to the falsity of the chary*—Liabi¬ 
lity jin such a case. , 

k» In an action (or damage* for malicious prosecution, the person who *can be 
made liable is the prosecutor. 

The determination ot the question at to who the real prosecutor it, dopenda 
upon all the circumstances of the case. The mere betting of the law in motion, 
it not the criterion, nor is it enough to say that the prosecution was instituted 
and conducted by the police ; the conduct of the complainant, before and after 
m aking the charge, his means of information and motives, must alto be taken 
Into consideration. 

The foundation ot the action is malice, and malice may be shown at any 
time in the course of the enquiry ; a prosecution commenced bona fide, may 
become malicious in any ot the stages through which it has to pass. 

Narsinga Bow v. it at hay a Pillai (1) explained and distinguished. 

Pits John t. Mackinder (2) followed. 

Appeal from a decree of the Court of the Judicial Com¬ 
missioner of Oudh (December 14, 1905) reversing a decree of 
the Court of the Subordinate Judge of Bahraich (July 31, 1905.) 

The principal question involved in the appeal was whether, 
on the facts found, the respondents were liable in law to an action 
for damages for malicious prosecution. 

,l> In the Kapurthala Estate is a village called Shukulpurwa. 
In the .Rampur Mathura Estate is a village called Keor**, 
Between these two villages flows the river Ghoora. The first 
respondent, Sardar Bhagat Singh, was, in 1902, the Munsarim, 
and the second respondent, Imamuddin Shah, was, in the same 
year, the Kanungo of the Boundi division of the Kapurthala 
estate, in which the village of Shukulpurwa is situate. The 
*SppeUant, Pandit Gaya Pars had, was, at that time, naib or manager 
cd the Rampur Mathura estate. m 

( l ) (U02J L U a. 95 Mai US. ( 9 ) (IWt) 



Gulab Singh on behalf of the Kapurthala estate under section 107 
of the Code of Criminal Procedure to the Deputy Collector of, 
Bahraich, who sent the application for inquiry by the Sub- 
Inspector of Police Izhar-ul-haq. Certain persons named in the 
application were charged, and the appellant’s name was not 
mentioned. Before the Police, the respondents conducted the 
prosecution. The respondents procured evidence that a riot was 
committed and that the appellant had personally taken part in 
the riot. By procuring such evidence the respondents induced 
the Sub-Inspector of Police to send the appellant and the other 
accused for trial before the Deputy Collector of Bahraich. The 
prosecution was conducted by a Barrister instructed by Bhagat 
Singh and Imamuddin Shah, and pressed under their instructions 
against the appellant. Those proceedings terminated by an 
order made by the Magistrate on July 15, 1903, acquitting the 
appellant and all the other accused persons, and expressing the 
opinion that the charges had been concocted by the respondents. 

On July 14, 1904, the appellant instituted the present suit in 
the Court of the Subordinate Judge of Bahraich, claiming damages 
from the respondents for malicious prosecution. The.respondents 
.'by their written statement resisted the claim on the following 
grounds Paragraph 11. Defendants did not institute any crimi¬ 
nal prosecution, and were mere witnesses for the prosecution. 

Paragraph 12 . Defendants as witnesses were justified in 
making the statements they did in the Criminal Court, and no 
Suit can legally be brought against them. 

• Paragraph 13 . The prosecution was not malicious and with¬ 
out reasonable and probable cause, nor did it arise from any 
illegitimate mdthif 



dents did not appear on the face of the criminal proceedings, 
‘'yet that in fact they were the prosecutors, that they had 
“concocted and fabricated false evidence to get the appellant 
charged with rioting," that there was no reasonable and probable 
cause for the prosecution ; and that the respondents had acted 
maliciously. He accordingly made a decree in favour of the 
appellant, awarding him the sum of Rs. 6,082-8-0 as damages, and 
the costs of the suit. 

Against that decree the respondents appealed to the Court 
of the Judicial Commissioner of Oudh, and on December 14, 
1905, the second additional Judicial Commissioner delivered 
judgment in the appeal. On the authority of the cases of 
Narsinga Row v. Muthaya Pillai( 1), and Dudh Nath Kundnx. 
Mathura Prasad (2), he with hesitancy decided that no one but 
a person who has made a formal complaint or applicatiod for 
process to a Court can be sued for damages for malicious 
prosecution. The part of his judgment referring to the merits 
of the case is given in their Lordships’ judgment below. He 
accordingly made a decree dismissing the suit, but without costs. 

Special leave to appeal to his Majesty in Council against that^ 
decree was granted to the appellant by two Judges of the Court 
of the Judicial Commissioner of Oudh, under section 595 clause (c) 
of the Code of Civil Procedure (Act XIV of 1882), on the ground 
of the importance of the question of law raised, and on the ground 
that the question had been wrongly decided, and that the decision 
^jps opposed to the authority of the case of Musa Yakub Moay 
v. Manila!' Ajitrai (3) decided by the Bombay High Court. 

0) (1002) 1. L B. 2« Vsd. 362. (2) (1902) I, I* B, tt All, 317. 

(3) (1904) |. L. B. 29 Bom. 368. 
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the question—who can be sued for damages for malicious prose, 
cution. The Madras and the Allahabad High Courts have held 
that no one but the person who has made a formal complaint or 
application for process to a court can be sued for damages for 
htalicious prosecution, and where a person merely gives informa¬ 
tion to the police, and the police, after investigation appear to 
have thought fit to prosecute the plaintiff, the person giving in¬ 
formation is not responsible for the act of the police and no 
action for damages for malicious prosecution will lie against him : 
Dudhnath Kundu v. Mathura Prasad (i), and Narsinga Row v. 
Muthayd Pillai (2). But the Bombay High Court has held that 
a person is responsible not merely for starting a prosecution but ' 
also for continuing the same, and he is also responsible whether 
such prosecution was ordered by the court or was initiated by 
the party himself: Musa Yakub Mody v. Manilal Ajitrai (3). 

It is submitted that the • Bombay High Court is right. The 
Bombay High Court followed Fitz John v. Mackinder (4). The 
findings of fact arrived at by the Subordinate Judge have been 
practically affirmed by the Judical Commissioner, and on the facts 
as found by the Courts in India, it is clear that the respondents 
knew that they were giving false information to the 
police. They in fact conducted the prosecution and con¬ 
cocted the evidence. The Crown was the nominal prosecutor. 
They actually instructed and paid counsel to press the charge 
against the appellant. The real foundation of the action is 
malice, which may appear at any stage of the proceedings. It is 
submitted that the respondents have shown malice in this case 
and that they are liable for damages for malicious prosecution : 
Fits John v. Mackinder (4). Reference was also made to the 
^ Code of Criminal Procedure (Act V of 1898) sections 4 (»), 107, 
147, 156 and 49s, and Schedule II to that Code. 

The respondents did not appear. 

The judgment of their Lordships was delivered by 

o Sir Andrew Scoble. —This is an action for damages for 

malicious prosecution. The parties are officials of adjoining 
estates, the plaintiff being manager of the Rampur Mathura^ 

(1) (IMS) L LB. 24 All. 817. (2) (1902) I. L. B. 26 Had. 842. 

(9(1901) I. L. K. 28 Bom. 868. 

(4) (1881) ft C. B. H. S. 806, and at pp. 822 and 682. 
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estate, and the defendants being respectively Mnmarim and y - ° - 

Kanungo of the Boundi division of the Kapurthala estate. The nos. 

case arose out of a dispute regarding the ownership of some p. ni ^ Pmliefl 

alluvial land lying between the two estates ; and the charge was Tswart 

that the plaintiff had taken part in a riot connected with this Saidar Bhsgat 

dispute. The case was sent for trial on the aand November 1902, 

but was not disposed of until the 15th July 1903, when the Sir Andmo StM*. 

Magistrate dismissed it, holding that “ there was no riot at all," 

and adding : 

11 1 consider Kapurthala estate entirely to blame in this case, 
and hold that Sardar Bhagat Singh (assisted by Imam-ud-din 
Shah) is responsible for concocting up these riot and theft cases 
with all the minor complaints." 

The plaintiff thereupon brought this action, claiming Rs. 7,000 
damages. The Subordinate Judge held that “ it was' found 
during the trial of the criminal proceedings, and proved before 
me by the evidence in the case, that tjie two defendants have 
concocted and produced false evidence to get the plaintiff charged 
with the crime.” and he gave .the plaintiff a decree for 
Rs. 6,082-8 damages and the costs of the suit. The Judicial 
Commissioner on appeal, on the authority of the case of 
Narasinga Row v. Muthaya Pillai (t) dismissed the suit, holding 
that 11 if the police or magistracy’ decide to act on information 
given by a private individual without a formal complaint or 
application for process, the Crown becomes the prosecutor'and 
not the individual" j but he added : 

“ I may say that, having studied the documentary evidence 
to which my attention was drawn, and read most of the volumin¬ 
ous oral evidence recorded by the Subordinate Judge, I am dis¬ 
posed to believe that the Sub-Inspector did institute a charge 
under Section 147 at the instigation of Bhagat Singh and not of 
his own motion ; that the charge was found false by the Magis¬ 
trate who tried the case ; and that the evidence on the record 
produced by the appellants is not such as to incline me to believe 
it to have been proved.” 

It will be convenient to refer at oftce to the decision of 
the Madras.High Court (1) which the learned Judicial Commis¬ 
sioner appears to have followed with some reluctance. *fhe 
^judgment is in these terms : 

“ The only person who can be sued in an action for mahcious 
prosecution is the person who prosecutes. Inthj|. case, though 
(1) (1003) I. L. K.M Had. M». 
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the first defendant may have instituted criminal proceedings 
before the police, he certainly did ‘not prosecute the plaintiff. 
He merely gave information to the police, and the police, after 
investigation, appear to have thought fit to prosecute the Plaintiff. 
The defendant is not responsible for their act, and no action lies 
against him for malicious prosecution.” 

The principle here laid down is sound enough if properly un¬ 
derstood, and its application to the particular c#se was no doubt 
justified ; but in the opinion of their Lordships, it is not of uni¬ 
versal application. In India the police have special powers in 
regard to the investigation of criminal charges, and it depends 
very much on the result of their investigation whether or not 
further proceedings are taken against the person accused. If, 
therefore, a complaintant does not go beyond giving what he 
believes to be correct information to the police, and the police, 
without further interference on his part (except giving such 
honest assistance as they giay require), think fit to prosecute, it 
would be improper to make him responsible in damages for the 
failure of the prosecution. . But if the charge is false to the 
knowledge of the complaintant ; if he misleads the police by 
bringing suborned witnesses to support it; if he influences the 
police to assist him in sending an innocent man for trial before 
the magistrate—it would be equally improper to allow him to 
escape liability because the prosecution has not, technically, 
been conducted by him. The question in all cases of this kind 
must be—Who was the proseoutor ? and the. answer must depend 
upon the whole circumstances of the case. The mere setting of 
the law in motion is not the criterion ; the conduct of the com¬ 
plainant, before and after making the charge, must also be taken 
into consideration. Nor is it enough to say, the prosecution was 
instituted and conducted by the police. That again is a question 
of fact. Theoretically all prosecutions are conducted in the name 
ai)d on behalf of the Crown, but in practice this duty is often left 
in the hands of the person immediately aggrieved by the offence, 
who pro hac vice represents the Crown. In India, a private per¬ 
son may be allowed to conduct a prosecution under section 495 
of the Criminal Procedure Code, which provides,, that “any 
magistrate inquiring into or trying any case may permit the 
prosecution to be conducted by any person other than an officer 
of police .... Any person conducting the prosecution 
may do so persqpally or by a pleader.” When this is permitted, 
it is obviously an element to be taken into consideration in judg- 
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ing who is the prosecutor and what are his means of information 
and motives. The foundation of the action is malice, and malice 
may be shown at any time in the course of the enquiry. As 
Bramwell, B., observes in Fits John v. Mackinder (i). 

“ This action is not for damages in respect of the preferring 
of the’ indictment only, but also for the residue of the prosecution, 
and the damage consequent upon it. . . . Where an action 
is maintainable in respect of the whole prosecution, including 
the preferring of the bill, it is in part maintainable for the subse¬ 
quent stages and conduct of it." 

And in the same case, Coekburn, C.J , says (at p, 5 u): 

“ A prosecution, though in the oulest not malicious, as 
having been undertaken at the dictation of a Judge or Magistrate, 
or, if spontaneously undertaken, from having been commenced 

- under a bona fide belief in the guilt of the accused, may never¬ 
theless become malicious in any of the stages through which it 
has to pass, if the prosecutor, having acquired positive knowledge 
of the innocence of the accused, perseveres main animo in the 
prosecution, with the intention of procuring pet nrjas a convic¬ 
tion of the accused." 

Turning to the facts of the present case, it appears that on 
the 2nd November 1902 an application was made to the Deputy 
Collector of Bahraich for an investigation by the police of a 
charge of unlawful assembly against eight persons, of whom the 
plaintiff was not one. The investigation was entrusted to Izhar- 
ul-haq, a Sub-Inspectqr of Police, who says : 

“ I summoned the plaintiff because Bhagat Singh gave me a 
' list of accused persons containing plaintiffs name. . . . When 

Bhagat Singh produced that list, I said to him that the complaint 
filed in Court did not contain Gaya Parshad’s name. How was 
it that the defendant has mentioned his name . . ? And 
then Bhagat Singh [said] that the chief cause of riot was the 
plaintiff; so he gave the plaintiff's name in the list, and that ht, 
would be summoned.” 

This makes it clear that Bhagat Singh was directly respon¬ 
sible for any charge at all being made against the plaintiff. 
Imam-ud-din yr as the person who made the original report of an 
unlawful assembly, upon which the prosecution for riot was ulti¬ 
mately based, and the two men appear to have acted together 

- throughout the subsequent proceedings. They took the prin¬ 
cipal part in the conduct of the case both before the police and 

W (iMi)» 0. b., n. a. m »t m. 
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in the Magistrate’s Court; and the learned Counsel who appeared 
for the prosecution at the trial before the Magistrate expressly 
says that they instructed him that Gaya Parshad “joined the 
riot.” As already mentioned, the Magistrate found that there 
was no riot at all, and that on the day on which it was alleged to 
have occurred, the appellant was ill at Lucknow. The charge 
was a false one to the knowledge of the respondents, and they 
must abide the consequences of their misconcjuct. 

In granting leave to appeal to His Majesty in Council, the 
learned Judicial Commissioners say : 

“ It is difficult to overestimate the importance of the ques¬ 
tion raised in this case, namely, whether a person may be sued 
for damages for malicious prosecution who makes a false report 
which results in a prosecution, or who instigates the police to 
send persons up for trial under section 170 of the Code of Crimi¬ 
nal Procedure, or who conducts the case against those persons 
when sent up for trial.” 

And they add: 

“ All these are circumstances which occur perhaps daily in 
every district in India, and having regard to the immense number 
of false charges made, (we) think it most desirable that there 
should be no doubt as to the law on the subject.” 

In the opinion of their Lordships, it would be a scandal if 
the remedy provided by this form of action were not available to 
innocent persons aggrieved by such unfounded charges, and they 
will humbly advise His Majesty that the appeal ought to be 
allowed and the decree of the Judicial Commissioner set aside, 
with costs, and that of the Subordinate Judge confirmed. The 
respondents must pay the costs of the appeal. 

Messrs Sanderson , Adkin , Lee & Co,: —Appellant’s Solicitors. 

The Respondents did not appear. 


j. M. P. 


Abpeal allowed. 
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[On Appkai. krom thk Hum Court ok Jiiiicaturk at Bombay. ] 

Mortgage by executor, telling atide— Executor and retidnarg legatee—Deed*, 

depotit of, inth a mortgager—Conti met irr notice — legacy — Will 

A mortgage hjr nil executor, who » also residuary legatee, to iiccure hie 
private debt*, may be set aside even at tin* suit of n |>couniary legatee ; the 
position of creditors is less favourable, a* a mortgagee without notice may be 
safe as against then . 

la re Qnrate't t'ltatc (1), followed. 

Graham v. Drummond (1!), distinguished 

V 

Where tlccils were deposited with a mortgagee, the contents of which, and, 
enquiry baaed thereon, would have led to the discovery of a charge on the 
mortgaged premises, the mortgagee must be taken to have had constructive 
notice of the oharge. 

Where a legaey was payable within six rears of the death of the testator, 
and the exeoutor created a mortgage eight jenrs after the due date, the 
mortgagee was not entitled to assume the consent of the legatees inspite of the 
lapse of time, as two of the legatees were infants and the continued possession 
of the estate by the executor, was not inconsistent with the purpose* of 
the will. 

* 

Appeal from a decree of the High Court of Judicature at 
Bombay, Appellate side (3), (Aprit 14, 190=;) varying a decree of 
Chandavarkar J, made jn its original jurisdiction (4), (August 23, 
1904.) 

The principal question involved in the appeal was whether 
the claims of the plaintiffs, who were legatees under the will of 
their father Somji Parpia, had priority over a mortgage executed 
in favour of the appellant Bank bv the executors and residuary 
legatees. 

The facts relating to the suit were not in dispute. Somjk^ 
Parpia, i Khoja Mahomedan of Bombay, died on February 15, 
1885, leaving him surviving his widow Labai, and eight sons, of 
whom four were the sons of a deceased wife. The four sons of 
the deceased wife (hereinafter called the elder sons) were Rohim- # 
tolla Somji Parpia, the respondent Jaffer Somji, Gootam 
. ri Hoosein Somji, and the respondent Alladin Somji. The f(jur 
sons of the widow Labai (hereinafter called the younger sons) 


Mag, U, Jf u 
and 

My, il. 


(I) (1886) 17 L. R. Ir. Ml 
(*) (1806) L B. I. Ch. 068. 


(3) (I905> 7 Bom. L R. 407. 

(4) (1904) 6 Bom. L. K. 800, 
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were the respondents Suleman Somji, Goolam Ali Somji, 
Mahomed Somji, and Habib Somji. Of the younger sons 
Suleman Somji alone had attained the age of majority at the 
time of the death of Somji Parpia and the rest were minors. 
Goolam Ali Somji attained the age of majority in 1897, and 
Mahomed Somji and Habib Somji, who were twins, in 1901. 
Somji Parpia made his will on February 13, 1885, which was 
attested on the day of his death. The following are the import¬ 
ant clauses of that will : 

Clause 1 .—My property consists of my 2 shops (for the sale) 
of furniture and other Europe goods and of a moiety of a house 
belonging to me, situated in the Bhajipala Street bearing number 

.and standing in the name of my brother Dhanjibhai Parpia 

who is now dead, and of the play-house, situated on the Falkland 
Road which is known by the name of the “ Elphinstone 
Theatre ” and which now stands in the name of my son Golam 
Husein Somji. The said properties and the outstanding debts 
(due to me) in Bombay and at out-stations belong to me. I 
possess all these properties’at present. 

Clause 3 .—I bequeath all my abovementioned property, such 
as all the goods in the two shops, outstanding debts, claims and 
debts and the abovementioned moiety of the house, situated in 
the Bhajipala Street and the theatre &c. (/'. el) the whole ol 
the (said) property and goods to the sons of my former deceased 
wife (namely) Rohimtolla, Jaffer, Goolam Hoosein and Alladin foui 
persons. None of (my) other heirs has any claim or title thereto 
But as to the moiety of the abovementioned house belong¬ 
ing to me I exclude the right thereto of my elder son Rohim 
tolla and I reserve the right of my three sons only, namely, Jaffer, 
Goolam Hoosein, and Alladin, these three persons, to (my) said 
moiety of the house. To the remaining property, the above 
mentioned four persons are entitled in equal (shares.) 

Clause 4 .—For (my) remaining heirs I order my above 
mentioned sons four persons, whose names are Rohimatolla, Jaffer 
Goolam Hoosein, and Alladin that they shall duly give and act ii 
accordance with what is written below : 

Clause 5 .—To my present surviving wife Labai and to he 
sons named Suleman, Goolam Ali, Mahomed and Habib my sai< 
elder sons, four persons to whom I entrust all my goods and prope^ 
shall within 6 years namely, six years after my decease, duly mafct 
up and pay Rs. 30,000 namely, thirty thousand to my survivinj 
wife and to her sons. The same shall be paid (to them) in the 
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following manner. No interest on the said (sum of) money shall 
be paid up to the abovementioned period, and up to that period 
there shall duly be paid Rs. 125 namely one hundred and twenty 
five every month for house-hold expenses and before the above- 
mentioned sum of Rs. 30,000 namely thirty thousand is fully 
made up, if the betrothal <*or marriage etc.) of any son or 
daughter should take place, then as to the proper (sum of) 
money that may lje required for the expenses thereof, the same 
shall truly be paid out of the (abovementioned) sum, and when 
the abovementioned sum of rupees thirty thousand shall have 
been fully made up (and paid) then from that day the aforesaid 
(sum) of rupees one hundred and twenty five being the amount 
of the instalment payable every month for the expenses shall 
duly cease, that is to say, the same shall not be paid*thereafter. 
Besides this my second surviving wife and her children shall have 
no manner of right or claim against 4 persons (namely my) sons 
by my first deceased wife or against my ;aid goods and property 
in any way whatever. 

Clause 6 —As to the (sum qf) Rupees thirty thousand 
directed to be paid out of my abovementioned goods and 
property as a share of inheritance oy my abovementioned elder 
sons 4 persons to my surviving wife and her sons mentioned in 
the 5th clause, I appoint 4 persons as trustees in respect of the 
said (sum of) money. Their names are JafTer Somji, Goolam 
Hoosein. Somji, JafTer Ladhabhai Chatu and my second surviving 
wife, I appoint these 4 persons (as trustees) and I direct them 
as follows :—The said (sum of) money shall truly be appropriated 
in accordance with what is written below. Out of the above- 
mentioned sum of rupees thirty thousand which my elder sons 
shall pay to my surviving wife and her sons as a share of inheri¬ 
tance the outlay's on auspicious and inauspicious occasions, what¬ 
ever the same may come to having been deducted, as to what¬ 
ever the same may remain over a good “ estate" or a house sh^II 
be purchased therewith and given (to them). The same shall be 
purchased in the names of my surviving wife and her sons and 
given to them ; or (the money) shall be deposited at interest at a 
good place atjd out of the income that may be realised therefrom, 
(moneys) shall be paid to my surviving wife during her life-tinte 
for her and her children's lodging, food and clothes and other 
expenses.* And after the decease of my surviving wife wheifc her 
youngest son shall come of age whatever property there may 
be (left out) of the said (sum of) rupees thirty thousand, the 
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same shall truly be divided and given in equal shares to her 
children. 

Clause g .—I recommend my 4 elder sons mentioned in the 
4th clause as follows :—If my second surviving wife and her sons 
should live in peace and harmony with them (my sons) shall 
allow them to live in the moiety ‘belonging to me of the said 
house situated in the Bhajipala Street. 

Clause 10 .—I recommend my said 4 ej,der sons to whom I 
bequeath all my goods and property, shop &c., as follows :—After 
my life-time they shall continue to carry on trade and business 
in my name and having come to an understanding between them¬ 
selves and apportioned their respective shares they shall make a 
writing in respect thereof and shall carry on trade and business 
in accordance with their own free will and pleasure. 

Clause 12 .—I nominate or (and) appoint my said four sons 
named Rohimtolla, Jaffer, Goolam Hoosein and Alladin executors 
of (this) my said will. They shall truly bring into force 
all the provisions of the said will, and I further direct (my) 
said executors or my elder sons as follows :—As long as they shall 
carry on trade and business in my name they shall set apart 
rupees 300 (three hundred) every year on account of charity and 
out of the same they shall truly give (money) in charity in such 
manner as they may think proper. 

Meenabai, the widow of Dhanji £*arpia, the brother of Somji 
Parpia, died in 1889 leaving a will dated December 18, 1880, by 
which she gave a legacy of Rs. 200 each to the sons of Somji 
Parpia other than Rohimtolla, and absolutely bequeathed her 
husband’s half share in the house in Bhajipala Street to 
Rohimtolla, whom she described in the will as her and her 
husband’s adopted son. A recital in the will was ; “ And where¬ 

as my said late husband Dhanji Parpia had one equal half share 
or moiety with the said Somji Parpia in the dwelling house or 
hereditaments and premises bearing No. 9 situate in Bhajipala 
Street without the Fort in the Island of Bombay and which are 
registered in the Books of the Collector of Land Revenue and 
the Collector of Municipal Taxes in the name of my late said 
husband and are occupied and enjoyed by myself, and the said 
Somji Parpia.” 

After the death of Somji Parpia, the elder sons carried on 
business at Bombay, Indore and other places, as contractors for 
the construction of roads, buildings, and other works, as co¬ 
partners, under the style or firm of Somji Parpia and Company. 
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The appellants the Bank of Bombay (hereinafter called the 
Bank) acted as bankers to the elder sons in the course of such 

i. business. On September i, 1890 the elder sons deposited with 
the Bank the following deeds and documents as security for 
advances : 

Deeds relating to a dwelling house in Bhajipala Street. 

1. Copy of the Will of Meenabai widow of Dlranji Parpi.i, 
dated 18th December 1880. 

2. Conveyance dated 12th March 1801 by Khan Mahomed 
Habibhoy and Karim Khatay to Dhanji Parpia. 

Deeds relating to a Theatre in Falkland Road. 

1. Copy of Lease dated 14th October 1802 by Slta M<>ol- 
eh and Nensey to Goolam Hoosein Somji Parpia.. 

2 Conveyance dated 26th August 1882 between* Peerbhoy 
Nathoo to Goolam Hoosein Somji. 

3. Indenture dated 22nd August 1884 between Javerbai 
and Goolam Hoosein Soni|i. 

On January 12, 1890, the Bank held thirteen bills of ex¬ 
change drawn by Somji Parpia ami Co, at Bombay on and 
accepted by Somji Parpia and Co, at Indore, for amounts, 
aggregating together Rs. 52,000, five of which bills for amounts, 
aggregating Rs. 18,500, were then overdue The Bank 
called upon the elder sons to pay oft those bills of exchange 
which had fallen due and to find security for the others, and it 
was ultimately agreed between the parties that the elder sons 
should find security foj the amount'of all the bills of exchange in 
consideration of the Bank agreeing not to enforce payment 
before October 12, 1899 Accordingly on the same date? <•., 
January 12, 1899, the elder sons executed in favour of the Bank 
a deed of mortgage purporting to mortgage the entirety of the 
house in Bhajipala Street and the land in Falkland Road with 
the theatre erected thereon for securing payment of the moneys 
due and to become due upon the bills of exchange with interest 
thereon -at the rate of 9 per cent, per annum. The mortgage 
deed recited inter aha that the mortgagors were entitled to the 
entirety of the house in Bhajipala Street and that the mortga¬ 
gors or one fir more of them were also entitled to the land ii} 
Falkland Road with the theatre thereon. 

From the death of Somji Parpia down to the death of.his 
~widow, Ldkbai, she and the younger sons, and from her death, 
which occured in 1894, until after the institution of the suit, the 
younger sons lived amicably with the elder sons in the house in 
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Dhajipaia Street. Jaflfer Ladhabhai Chatu, one of the trustees, 
also died in i S94. In June 1903 the Bank having in exercise of 
the power contained in their mortgage advertised the sale by 
public auction of the properties comprised in it, the younger sons 
gave notice in writing to the Bank that under the will of their 
father Somji Parpiu they had a charge on the properties to the 
extent of Rs. 30,000 and that if the properties were to be sold, 
they should be sold subject to the charge, ^he Bank postponed 
the sale, after having intimated in writing to the younger sons, 
that the sale was to be of the right, title and interest of the 
mortgagors, the elder sons 

Otj September 1, 1003 the younger sons instituted in the 
High Court of.Judicature at Bombay in its ordinary original 
civil jurisdiction the present suit against the elder sons and the 
Bank" The plaint alleged that under the will of their father, 
Somji Parpiu, the property mortgaged by the elder sons to the 
Bank was charged with the payment of Rs. 30,000 and a monthly 
allowance of Rs 12; to the plaintiffs and their deceased mother 
I.abai . that divers sums were from time to time paid by the 
elder sons in respect of the sum of Rs. 30,000 and the monthly 
allowance of Rs i;c respective!), but at the commencement of 
the suit large sums remained unpaid and owing in respect there¬ 
of respectively , and that the Bank took the mortgage with 
actual or constructive notice of the charge on the properties in 
favour of the younger sons The plaintiffs claimed inter alia 
priority in respect of the charge as agaityit the Bank and asked 
the Court to pa-s a decree for the due administration of the 
properties of the deceased Somji Parpia which became vested 
in the elder sons as his executors and heirs subject to the charge. 
B\ an indenture dated J.muaiy 14, 1004 the Bank transferred the 


mortgage to the second appellant Dwarkadas Dharamsey for a 
consideration of Rs 4.2,000. Pursuant to an order of the Court, 
.Dwarkadas Dharamsey was brought on the record as defendant 
No u Rohimtolla Somp Parpia did not defend the action and 
the written statement of the others of the elder sons stated among 
other things that one moiety of the house in Bhajipala Street 
belonged to the testator Somji Parpia . that the other moiety 
thereof belonged to his brother Dhanji Parpia, from whom it 
descended to his (Dhanji Parpia's) widow Meenabai, who had 
bequeathed ,t to Rohimtolla Somji; and that the* mortgag>* 
included the land in Falkland Road, on which a theatre had been ’ 

built, but not the building itself which stood on it. The Bank 
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and Dwarkadas Dharamsey also filed their written statements. 
The Court framed the following issues, which show the matters 
in dispute between the parties :— 

1. What w^s the property or properties conveyed by the 
mortgage of 12th January 1890 ? 

2. Whether the plaintiffs have a charge on the pioperty 
the subject of the mortgage in the plaint mentioned ? 

3. Whether 4 he Bank of Bombay were not buna title 
transferees for value of the propei ty mentioned m the said 
mortgage ? 

4. Whether the Bank of Bombay had notice of the chaige, 
if any, in favour of the plaintiffs 5 

5. Whether the plaintiffs are entitled to the relief claimed 
or any part thereof ? 

6. Whether in any event plaintiffs have any claim to one 

moiety of the Bhajipala Street property subject to the said 
mortgage ? • 

At the hearing of the suit before Chandavarkar J., it was 
contended on behalf of the younger’sons that Meenabai (widow 
of Dhanji Parpia) had no power to bequeath the moiety of the 
house in Bhajipala Street, formerly belonging to Dhanji Parpia, 
and that such moiety descended upon the elder sons and the 
younger sons in equal shares as heirs of Dhanji Parpia. The 
learned Judge delivered his judgment on August 11, 1904 and 
held that only three-fourths share of the house in Bhajipala 
Street was bound by the appellant’s mortgage and the remaining 
one-fourth did not form part of Somji’s estate but belonged to 
the younger sons in their own independent right as Dhanji Parpia’* 
heirs ; that both the land in Falkland Road and the theatre 
standing thereon were included in the appellant’s mortgage ; 
that the younger sons had a charge on the property, the subject 
of the appellant’s mortgage ; that actual notice of the will of 
Somji Parpia to the Bank was not proved ; that the Bank had 
constructive notice of that will through Meenabai's will ; that 
according to Indian Law there was no distinction between the 
powers of an executor over the real property and personal estate 
of a testator, * such as obtained in English Law ; that the Bank 
did not know of the breach of trust on the part of the elder 
sons and was not a party to their fraud ; and that the Bank v^ere 
bona fide transferees for value of the properties comprised in the 
mortgage. On August 23, 1904 a decree was made to the effect 
that the Bank had a first charge ; that the Bank's security com- 
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prised three fourth parts of the house in Bhajipala Street, and 
the entirety of the lands and buildings in Falkland Road : that 
the younger sons were entitled to the remaining one-fourth part 
of the house in Bhajipala Street ; and that such right was un¬ 
affected by the mortgage ; and that they were entitled to a 
charge lor their legacy but ranking subsequently to the Bank’s 
security. 

There were two appeals against that .decree. The elder 
sons appealed against the decision to the effect that the mortgage 
included the building on the land in Falkland Road and the 
younger sons appealed against the decision to the effect that the 
mortgage had priority over their legacy and monthly allowance. 

The appellants .filed cross objections by way of cross appeals. 

The appellate Court agreed with Chandavarkar J., in holding 
that the younger sons had a charge on the property ; that the 
Bank had constructive notice of the will; and that as regards the 
law invoked there was according to Indian Law no such distinction 
as there was in Knglish Law between movable and immovable 
property, but that Court held inter alia that the elder sons were 
residuary legatees as well as executors of the testator’s will and 
that the undivided moiety of the house in Bhajipala Street and 
and the entirety of the land in Falkland Road, including the 
theatre thereon, formed part of the estate of the testator, and 
were, as such, available foi the payment of the legacy of 
K; • w ’ 00 ° and allowances of Rs 125 per month to the younger 
sons, in priority to the claim thereon of the Bank under the 
mortgage of January 12, i8q„ and of the Bank’s transferee the 
appertain Dwarkadas Oharamsey. On March 6, 1905, a decree ■■ 
was accordingly made 

Against that decree the Bank and its transferee Dwarkadas 
Dharamsey appealed to H.s Majesty in Council. The respondents 
weie the younger sons and Jaffer Somji and A.ladin Somji, two 
Cvf the cider sons. Coolant Hoosein Somji died pendente lite 
e respondents Jaffer Somji and Alladin Somji were not 
represented at the hearing of the appeal. 

Sir Hubert Finlay, K. C„ Mr /„,,// irn 

A ' C ’ for the Appellants ;-The word's ‘ tL fZ 
of Rupees thirty thousand directed to be naid o.n . 

mentioned goods and property ” in Clause 6 of the ii^are onfv 
desiript.ve and create no charge on the testator’s estate* For 

character and property of an executor as such and his " 
assent to a lenacv refer,™. . n and his powers and 
W , reference was made to the Probate and Adminis- 
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tration Act (V of 1881), sections 2, 4, 90 [as substituted by section 
14 of the Probate and Administration Act, (VI of 1889)], 113,115 
and 116. 

[Sir Arthur* Wilson Apart from the Act, the executor 
of a native has certain powers •] 

Mr. Levett. —The Bank obtained the mortgage in good faith 
and for value from the executors of the will of Somji Parpia, 
who were also the rtesiduary legatees. Under the Indian law, the 
executors had power to dispose of, as they thought fit, all property 
whether movable or immovable vested in them as executors. An 
executor selling either leasehold or personal estate of his testator 
is able to give a good title to a purchaser, who puichases without 
any enquiry whether the debts or legacies charged on the estate 
are paid or not ; and a purchaser or mortgagee from an executor 
who is also devisee, is neither entitled nor bound to inquire 
whether legacies or debts charged on the estate have been paid 
or not : lure Whistler (1). When the devisee of real estate 
charged with the payment of debts, sells, the purchaser has no 
need to enquire at all whether the money is applied in payment 
of debts, or whether it is a sale for the purpose of enabling debts 
to be paid : Colyer v. Linch (2). The Bank was entitled to 
believe that the mortgagors were competent to make a good title 
to the property mortgaged. »The Bank had no notice, actual or 
constructive, of existence of any charge in priority to their mort¬ 
gage ; and if an executor, who is also residuary legatee sells or 
mortgages an asset of the testator for valuable consideration to a 
person who has no notice of the existence of unsatisfied debts of 
the testator, or of any ground which rendered it improper for the 
executor so to deal with the asset, that person’s purchase or 
mortgage is valid against any unsatisfied creditor of the testator : 
Graham v. Drummond (3). The Bank is, therefore, entitled to 
priority, and the fact that the mortgage did not purport to be 
made by the mortgagors in the capacity of executors but as abso¬ 
lute owners is immaterial : In re Venn and Furze's Contract (4). 
Reference was also made to Lcwin's Law of Trust, p. 557 
(nth edition.) 

The legacy of Rs. 30,000 was to be paid in six years and the* 
will was dated 1885. Six years would expire in 1891, and conse¬ 
quently at the date of the mortgage in 1899 eight years had &c- 
pired from the time when the legacy was to be satisfied. That 

(1) (1887) L. R 35 Ch. D 561, 563. (3) (1836) L R. 1 Oh. 988, at p. 974. 

(2) (1856) 5 H. L. C. 905. (4) U8JI) L K. 2 Ch. 101, at p. 114. 
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circumstance did not exist in the case of In re Queale's Estate (i) 
relied upon by the appellate Court" and distinguished the case 
under consideration from that case. Assuming notice of the will 
on the part of the Bank, Che Bank after such a.lapse of time was 
entitled to assume that the executors were acting with the con¬ 
sent of the legatees. Consent of the legatees would make the 
mortgage binding on them with the result that Bank would be 
entitled to priority. r 


Mr. Danckwerts , A'. C., and Mr. P. S. Stokes , for the Respon¬ 
dents the younger sons : Both Courts in India had found that 
the legacy to the younger sons was a charge upon the estate of the 
deceased. The property bequeathed by the will of the testator 
to his elder son$ was charged with and was moreover held by 
them upon trust for the payment of the legacy of Rs. 30,000 and 
the allowance of Rs. 125 per month. As soon as the executors 
discharged their functions as executors, they became trustees 
under the will and had "no power to convey the property except 
as trustees. The mortgage to the Bank was therefore subject to 
the trust, w, the payment of the legacy to the younger sons. 

Both Courts m India had found that the Bank had construc¬ 
tive notice of the will of Somji Parpia, and therefore the Bank 
must be treated to have knowledge of the contents of the will 
and of the rights of the younger^ons thereunder, and its title 
uuist be postponed to the claims of the younger sons : Charles 
C»ner\ Sk/iicy Cartwright amt others (2) ; Meenabai’s will, the 
root of the title of the house in Bhajipala* Street, was deposited 
with the Bank. The defect in the title of the elder sons to the 
mortgaged propeity appeared upon the face of the documents of 


title, and the Bank was guilty of negligence in not calling for and 
investigating the title of the elder sons to the property comprised 
m the mortgage, and must be held to have taken the mortgage 
with notice of the will of the testator and its contents. A pur¬ 
chaser or mortgagee is bound to enquire into the title of his 
vendor or mortgagor, and will be affected with notice of what 
appears upon the title if he does not so inquire : Wilson v. 

A P lea °f purchase for valuable consideration, without 
notice, is no protection against an adverse claim, tfhich the pur- 

ti JIT mi . 8 U have ^ ad notlce of i b y using due diligence in inves- 
mg ie tit e -.Jackson v. Rowe (4), Jones v. Smith (5), Patman , 

(31 nSTRi r’ n « Ir * 8011 at P- 368. 

3 S L k. I cS g *‘ D<i n • Ap P- Cas - 

<•* •w.tiir,- 
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v. Harland (l). Reference was also made to In re Whistler (2). 
Both Courts in India have found that the mortgage was given for 
a pre-existing debt, due to the Bank from the elder sons, on ac¬ 
count of money borrowed by them from the Bank. The money 
was borrowed, as the Bank knew, for the personal debts of the 
elder sons and not in respect of matters or transactions or for 
* purposes authorised by the will of the testator. The mortgage 
was not, therefore, avithin the powers of the elder sons, as execu¬ 
tors of the testator. The moneys intended to be secured by the 
mortgage were, to the knowledge of the Bank, applied to the 
private purposes of the executors. The Bank must be taken to 
have known, when it accepted the mortgage, that the legacy had 
not been paid. The elder sons had not right or«power to create 
any charge upon the mortgaged properties, in priority to the 
claims of the younger sons in respect of their legacy. The will 
makes the legacy a charge upon the property, and there is, there¬ 
fore, a restriction on the disposal of the property. The elder sons 
took the property subject to the charge, and the Bank could not 
acquire from them any greater interest than those sons themselves 
had in the property. On this part of the argument, reference 
was made to : Indian Succession Act (X of 1865 ) sections 271 and 
187 ; Shaik Moosa v. Shaik lissa (3); Probate and Administration 
Act (V of 1881) sections 2, 4,; 2 and 90 ; In rc Kirk, Kirk v. Kirk (4) ; 
Wiggx. Wigg(s) ; and Roper's Law of Legacies (4th Ed.) p. 44 j. 

Mr. Levett , K.C., in reply, further referred to Meadv. Lord 
Orrery (6) ; and Taylsr v. Hawkins (7). 

Mr. Danckwerts, K. C.. (with their Lordships’ permission) 
with reference to the cases cited in reply, referred to In re Morgan , 
Pillgrem v. Pillgrem (8) ; and In re the Alms Corn Charity , Charity 
Commissioners v. Bode (9), and contended that if the Bank had 
inquired, as it was bound to do, it would have known that the 
legacy, which was a charge, had not been paid. It must be assumed 
that an honest and not a false answer would have been given. • 

The judgment of their Lordships was delivered by 

Sir Andrew Scoble.— The facts relating to this appeal are 
not in dispute, and may be shortly stated. 

Somji Parpia died on the 15th February 1885. He lefteigflt 
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— "(I) (1881 X L. B. 17 Ch. D. 863. (6) (1739) 1 Atk. 382,383. \ 

(2) (1887) L. B. 35 Cb. D. 561, 665. (6) (1745) 3 Atk. 235, at p. 241 

(3) (1884) 1. L, B, 8 Bom. 241. (7) (1802) 8 Ves. 209. 

(4) (1882) L. B. 21 Ch. D. 485, 437. (8) (1881) L. K. 18 Ch. D. 93, at p. 102 

(9) (1901) L. B. 2 Cb. 750, at p. 762. 
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sons, four by his first wife (hereafter called the elder sons) and 
four (hereafter called the younger sons) by his second wife Labai, 
who also survived him. By his will, he left all his property to 
his elder sons, subject to a charge of Rs. 30,000 in favour of his 
widow f.abai and his younger sons. Both Courts in India have 
found that this legacy was charged upon the property in suit, 
and their Lordships agree with this decision. 

After their father's death, the elder sons entered upon large 
business transactions, under the style of Somji Parpia & Co., and 
in the course of their business became indebted to the Bank of 
Bombay in respect of advances on bills drawn by the firm in 
Bombay upon a branch of the firm at Indore. To secure these 
advances, the elder sons, on the 1st September 1890, deposited 
certain 111)0 deeds relating to the property in suit, by way of 
equitable mortgage, with the Bank ; and on the 12th of January 
1 H'io, the Bank obtained from them a formal mortgage of the 
same property, to secure, the repayment of Rs. 52,000 in respect 
of hills then due or to become due drawn by the firm on their 
Indore branch. It is not disputed that this debt was a debt of 
the four elder sons in respect of their own business, and that the 
legacy to the widow and the younger sons was at the time and 
still is, unsatisfied. 


he property comprised in thg mortgage consisted of a 
house in Bhajipala Street and a piece of land in the Falkland 
Hoad, .11 the City of Bombay, to both of which the mortgagors 
declared themselves to be entitled, but. both of which had 
been spe ul ;ed by their father Somji Parpia, in his will, as 
subject to the charge of Rs. 30,000 in favour of his widow and 
l ounger sons. 1 h.s will was not among the documents of title 

Bh um d St ! , ' bUt the r ° 0t ° f the title to the house in 

Bh.1pp.1la Street, the more valuable of the two properties was 

W ‘ d0W ° f S °"* ^ fether 

F ; om ,his 11 * h “ 

enquiry, and appear to have assumed that the mortJ ”° 

the absolute owners of the property mortcarred n 

gested that the . y mort S a ged. It i S not sug- 

facts of the case ; and if they hadT C l ° nCeaIment o{ the real 
d they had been asked about their father’s 
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will, it is to be presumed that they would have given an honest 
answer. * 

Nor is it suggested that the younger sons had any knowledge 
of the dealings of Jheir elders with the Bank. But when the 
Bank advertised the properties for sale, they filed this suit in 
order to establish the priority of their charge over the mortgage 
to the Bank. And the only question in this appeal is, whether 
they are entitled to«such priority. 

Mr. Levett, in his able argument for the appellants, con¬ 
tended that, under the will of Soniji Parpia, the mortgagors were 
residuary legatees as well as executors, and he relied upon a 
passage in the judgment of Romer, J., in Graham v. Drummond (i), 
in which that learned Judge says (at p. 974) : 

“ I think it is settled law that, if an executor who is also 
residuary legatee sells or mortgages an asset of the testator for 
valuable consideration to a person who has no notice of the exis¬ 
tence of unsatisfied debts of the testator, or of any ground which 
rendered it improper for the executor so to deal with the asset, 
that person’s purchase or mortgage is valid against any unsatis¬ 
fied creditor of the testator.” 

But this does not dispose of the present case. Here the 
plaintiffs are legatees, and the distinction between creditors and 
legatees is well pointed outjn Spence’s “Equitable Jurisdiction," 
vol. ii., p. 376, where it is said : 

“ A mortgage by an executor, who is also residuary legatee, 
to secure his private <iebt may be set aside even at the suit of a 
pecuniary legatee, for the nature of the claims of legatees, they 
taking under the will, may be ascertained. But as to creditors it 
is different. If a reasonable time has elapsed since the death of 
the testator, and then the executor deals with the residue as his 
own, the purchaser may, in the absence of notice to the contrary, 
assume that the debts have been paid, or that there are other 
assets for payment of the debts, if any ; therefore the mortgagee 
would lie safe as against creditors.” 

Moreover, in this case, the mortgagee had constructive 
notice, and has only himself to thank if his position is not safe ; 
for had he taken the slightest pains to investigate the title of tlys 
mortgagors he must certainly have discovered the charge created 
^ by the will of Somji in favour of the widow and her sons. 

It was also contended that by the terms of the will the legacy 
was to be made up and paid within six years after the testator’s 
(1) (1896) I., R 1 Ch. 968. 
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decease; that this period would have expired in 1891. eight 
years before the date of the mbrtgage ; and that, assuming 
notice of the will on the part of the Bank, the Bank was entitled 
to assume that the executors were acting, with the consent of the 
legatees. Lapse of time is, no doubt, a circumstance that may 
be taken into consideration in cases of this kind ; but having 
regard to the fact that, in this case, two of the younger sons were 
still minors when the title-deeds were deposited with the Bank, 
and that continued possession by the elder sons was not incon¬ 
sistent with the purposes of the will, their Lordships agree with 
the Court below in holding the rights of the parties unaffected 
by this circumstance. 


I he case of Iu re Quealc's Estate (1), bears a strong resemblance, 
in its facts, to that now under consideration. There the testator's 
son deposited with a Bank three leases to secure his own over¬ 
drawn account. 1 he Bank dealt with him as absolute owner, 
and eventually proceeded to sell the leaseholds ; whereupon the 
testator's daughters claimed to be placed on the schedule as 
encumbrancers in respect -of unpaid legacies, and their claim 
was allowed. In delivering judgment, Fitz Gibbon, L. J„ says : 

The Bank dealt with him (the mortgagor) as and in his 
capacity of an individual owner, not an executor, but a person 
pledging his own property for his owp debt, giving as security his 
own interest for his own purposes. Under such circumstances, 
the H-<»k can, my opinion, have no better title than that 
which its debtor really had in the capacity,in which he was dealt 
with namely, as beneficial owner, ,'.e„ as residuary legatee.” 

Court ?' r n L0 K Sh ' P ! agree With the learned J ud 8 es of the High 
Court of Bombay that the claim of the first four respondents 

(the younger sons of Somji Parpia) must prevail over the 

mortgage to the Rank, and the title of its transferee, Dwarkadat 

^ , Z,d'^ y ' Vi " hUmbIy 3dviSeHis ‘hat this 

the la h Vn l d ' Sm,SSed ' and the ^ree of the High Court of 

t: coMrm ' d - Th ° »« ■»? »■< 

. L “ L ' '■ A PP«"»!*' Solicitors. 

*... wc a c °-" soiici,o,s 


J- H” >'• 

Appeal ^dismissed. « 


(1) (1886) 17 L. Mr. 361. 
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Present : Lord Robertson, Lord Atkinson, Lord Collins, Str 
Andrew Scoble and Sir Arthur Wilson. 

ATAR SINGH and others 
• * v. 

THAKAR SINGH. 

[On appeal krom the Chief Court of the Punjab.] 

Hindu Law — Ecidence— Deed of sale of land*, suit to set aside—Ancestral 
lands—Onus of proof. 

In a suit by the sons against their father, in a Hindu family, to set aside a 
sale of lands, on the ground that they were ancestral and inalienable, the 
onus is upon the plaintiffs to establish their case that the lands are ancestral 
and not self-acquired. 

Where the title of the father was that of reversionary hyir to the late 
admitted owner, A, to show that the lands are ancestral, it must be proved that 
they had come to A, by descent from a lineal male ancestor in the male line, 
through whom the plaintiffs also claim. 

Appeal from a decree of the Chfef Court of the Punjab, 
(May 26, 1903) varying a decree of the Court of the District 
Judge of Amritsar (March 30, 1899). * 

The principal question involved in the appeal was whether 
and to what extent a deed of sale executed by Dyal Singh the 
respondents’ father on May 7,1894, was binding on the respondent. 

The property in suit consisted of land and a house situate in 
the village of Tungbala and seven houses situate in the city of 
Amritsar. They were at one time the property of Sirdar Dhanna 
Singh. On his death' they passed to his widows. On April 13, 
1879, one of the widows Rajind Kuar made a gift of certain other 
properties to her daughter Khem Kuar, and on October 15, 1891, 
she made a gift of the properties in suit to Gurdit Singh, the 
son of Khem Kuar. 

Dayal Singh was the next reversioner to Dhanna Singh’s 
estate on the death of Rajind Kuar. He had no money and was 
unable to take any action to establish his rights in connection 
with tKe above and other alienations of Dhanna Singh’s estate 
made by the widows. After various efforts ending in failure, to 
obtain funds by sharing the property with the lender, he on 
October 27, 1*891, entered into an agreement with the appellant?, 
Man Singh, Kharak Singh and Harnam Singly by which he 
agreed to give them “ 6-i6ths share of each and every alienated 
property, for cancellation of the alienations of which a decree may 
be passed by the Courts concerned, in lieu of the expenses which 
may be incurred by the said persons in Courts, the help which 
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they may give and the labour and the time which they may expend 
in the prosecution of the case relating to the said alienations.” 

The expenses to be paid were not to include pleader’s fees, 
as to which Dayal Singh on the the same date entered into a 
separate agreement with the appellant Atar Singh, by which he 
contracted to give Atar Singh a 3-16th share in each property 
recovered by the exertions of the pleader in lieu of any payment 
for his services. « 

In pursuance of those two agreements, a suit was at once 
brought against Gurdit Singh, and on April 26, 1893, a final 
decree was made by the Chief Court of the Punjab declaring 
that the deed of gift dated the 15th October, 1891, was inopera¬ 
tive after the death of Rajind Kuar. 

Kajind Kuar died on April 27, 1894, and on May 7, 1894, 
Dayal Singh executed a deed of sale conveying a 37-64th share 
in the properties in suit, to the appellants and certain other 
members of their family? 


On October 16, 1897, Thakar Singh and Keher Singh, the 
minor sons of Dayal Singti, by their mother acting as next 
friend, instituted the present suit in the Court of the District 
Judge of Amritsar against the appellants and Dayal Singh 
(Defendant No. X). The plaint alleged that the sale of May 7, 
1X94 was for a fictitious price of j£s. 30,000 without any legal 
necessity and in fraud of the plaintiff’s rights as reversioners ; that 
the property purporting to be sold was ancestral property ; and 
that Da} al Singh had no power to sell *he same as he had no 
egal necessity. The plaintiffs prayed that the sale be declared 
not binding on the reversionary interest of the plaintiffs. Keher 
Singh died pendente htc. 

Dayal Singh, impleaded as a defendant, in his written 
statement supported the plaintiff’s case, and alleged that he had 

nxeived no consideration, and had executed the deed of sale 
mien drunk. 


property T “ ’ P^ded frfcr that the 

power of * "’ aS " 0t ancestraI ' th: »t Dayal Singh had full 
power of alienation, and that the alienation was for necessity. 

• 1 he D,strict judge fixed five issues, of which it is necessary 

^mentton oji.y the following two for the purpLTS 

defendant ^ P '° perty ° f 

a- « u was, was the alienation for full consideration a 
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legal necessity, and are plaintiffs bound by the agreement of the 
27th October 1891 and is the same for the benefit of defendartt 
No. 8 and of plaintiffs ? ” 

The District^ Judge delivered hi? judgment on Match 30, 
1899. He found that the property in suit both in Tungbala and 
Amritsar was not ancestral estate, but fixed a sum of money as 
“ the actual legal consideration constituting necessity," if the pro¬ 
perty were to be # found ancestral. In the result he made a 
decree dismissing the suit. The part of the judgment of the 
District Judge containing his conclusion and reasoning on the 
first issue, with which their Lordships agreed was as follows : 

“ The history of the village of Tungbala is given in the pedigree- 
table of the Settlement of 1865. It is said t|?at one Dulmi, a 
Jat of the Tung Got, came from Hindustan some fivfe hundred 
years ago, and founded a village and called it after the nalne of 
his Got, Tung. Some one hundred and twenty years after, the 
descendants of Jio (Jabbu ?) and Bamja, the sons of Dulmi, 
separated their shares and founded near by a new village which 
they called Tungpain." . 

“The descendants of Malu, the son of Aji and grandson 
of Dulmi, went away to Fattehpur, where they acquired 
property. 

“ The history of Rakh Shikargah shows that Maharaja 
Kharak Singh formed a great game preserve, or hunting ground 
for himself out of lands that he took from the following villages ; 
Vairka, Tung, Nangh, Nowshera and Pandori Varaich, though 
how much was taken from each of the villages is not given any¬ 
where. Somewhat latter on, Kanvvar Nau Nihal Singh, the son 
of Maharaja Kharak Singh, destroyed the village of Tung, which 
had already been depopulated by its lands being included in the 
game preserve, and laid out a garden there. By that time Sardar 
Dhanna Singh, who had gained power and influence with the 
Sikh Darbar, applied for, and got back all the lands th%t 
plaintiffs’ counsel says were supposed to have belonged to the 
original village of Tungbala, before the same had been incor¬ 
porated in Rakh Shikargah, as most of the original holders of 
the land had left the village and gone elsewhere, and he founded 
a new village and called it after the name of the old village. 
This village, it is said, is about half a mile from the site of the 
original tillage, which Prince Nau Nihal Singh had destroyed 
to lay out a garden. The site of the existing village is on a part 
of the land that was includ;d in Rakh Shikargah. Now, while 
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it is contended for plaintiffs that Sardar Dhanna Singh founded 
the new village on a part of thfe area of the old village of 
Tungbala, which had been included in Rakh Shikargah, and 
re-took all the land that had belonged to the pld village, on the 
ground that the proprietors were dead or had gone away, and he 
was their collateral and heir ; the defendants on the other hand, 
say that the new village of Tung is on entirely new land, that is, 
land of Rakh Shikargah, and that it is impossible to say if the 
site is part of the old Tung lands or not. That there may be 
uncertainty as regards the site being on part of the old Tung area, 
but as regards the lands attached to the village, there can be 
no identification possible, that while it is possible some little 
land of the original village may be included in the present 
village area, the great bulk of it had been acquired from the 
Rakh Shikargah and from certain Vaniak Khatris, Dhillon Jats 
and Labanas, who lived in an old deserted village near where 
the jail is now , that under these circumstances, Sardar Dhanna 
Singh may well be said to be the founder of a new village and to 
have acquired all the lands-owned by him, which then lost their 
ancestial character, if any part was ancestral. It was argued 
by defendants’ counsel that the act of Maharaja Kharak Singh in 
converting the old village of Tung into a hunting ground had 
the effect of a confiscation of all^ proprietary rights of the 
original pioprietors, and that when Sardar Dhanna Singh was 
allowed to found a new village and a grant of lands was made to 
him by the Sikh Government, this was an entirely new acquisi¬ 
tion, although in the grant made some of the old Tung lands 
may have been included. 


It is to be regretted that I have not been able to come across 
any records throwing light on the refounding of the new village, 
sho« mg what quantity of land of the old village was conferred 
the Sardar, what out of Rakh Shikargah was connected 
with old I ungbala, and what by acquisition from any other 
village. It is conjectured that what was conferred on the Sardar 
must have been his own lands and the lands of his collaterals of 

° ung ' As t0 this he had some show of right, and I 
think this ,s a reasonable conjecture. It is said that the greater 

becam 1 6 Tung escheated to the British Government and 
,21T Pr ° perty ’ and is now included in the area of the 

X awal to sl T ° f AmritSar ’ 30(1 thU nazul land ~ " 
ft2rrw K a n and ° therS Wh ° built « arden ’ there, but 
a m said that old Tungbala consisted of two 
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patties Lashkari and Kathu ; the former was included in 
Amritsar and became nazul* the latter was acquired by Sardar 
Dhanna Singh. This may be true, as it fits in with the idea, 
that the Sardar,would, naturally like to get back what had 
belonged to his collaterals and ancestors, and that the Sikh Govern¬ 
ment would be willing to give back what had been confiscated, 
and especially when this was no longer required, and when it 
could be shown bo have belonged to one who was a Sardar 
and had the favour of the Court. As I have said, this is but 
conjecture. 

The earliest litigation connected with the estate of Sardar 
Dhanna Singh was in 1864, when his widow, Mussammat. Rajind 
Kuar, was sued by Jowahir Singh, and when Patwari Narain 
Mai deposed that Tungbala contained twelve wells as below :— 

(1) Bajewala, (2) Dohatta, (3) Pipliwala, (4) Fattuwalla, and 
(5) Berwala, sunk by the Sardar himself, (6) Dinewala, (7) 
Takhtuwalla, and (8) Bhullarwala, sunk.by Sardar Jit Singh and 
resumed by Maharaja Kharak Singh, and afterwards conferred on 
Sardar Dhanna Singh ; (9) Tarawafa and (10) Mehruwala that 
were acquired by Sardar Dhanna Singh from Vaniak Khatris ; 
(u) well Birwala, acquired by the Sardar from Dhillons, and (12) 
well Chhambwala, which was the only old well of the old village 
of Tung and near which ,Dyal Singh, father of Thakar Singh, 
plaintiff, has his lands. At one time the land was held on 
ancestral shares in the old village of Tung, but afterwards, 
that is, after the founding of the present village, possession was 
the measure right ; for, while the other collaterals of Sardar 
Dhanna Singh held 126 ghumaos of land, the Sardar held 1,197 
ghumaos, the share of Dyal Singh, the father of plaintiffs, being 
about 30 ghumaos. The present tenure of the village is bhaya- 
chara. The whole of the village of Tungbala belonged to Tung 
Jats, the descendants of Dulmi, and at the first Settlement of 1852 
the only proprietors were the widows and collaterals of Sardrfr 
Dhanna ‘ Singh and such other persons as had purchased land 
from the widows. The whole village, therefore, practically, in 
Sardar Dhanna Singh’s time, must have belonged solely to him, 
with the exception of 126 ghumaos belonging to his collateral!!. 
I have no doubt that Sardar Dhanna Singh must Ijave had some 
land descending to him from Ghaur Singh, (?) the common 
ancestor of Dyal Singh and of Sardar Dhanna Singh, but there 
is no means of ascertaining how much this was exactly. If, 
however, Dyal Singh’s 30 ghumaos represents the correct 
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apcestral share, then Sardar Dhanna Singh’s must have been the 
same. This land could rightly be termed ancestral, so far as 
Thakar Singh, plaintiff is concerned. 

"Again, on the printiple of Punjab'Record No. 31 of 1894, 
land that Sardar Dhanna Singh got of his collaterals, who were 
absentees, would be governed by the same rules as ancestral land, 
and might, therefore, be classed as ancestral ; it must be held 
that the land that the Sardar got of his cfbllaterals, who were 
absentees, was ancestral ; but unfortunately there are no records 
to show what was the quantity of the land, or where that land 
is, and so this course of reasoning, though correct, leads to no 
practical result as to deciding how much land is to be held as 
ancestral." * 

".Again, in the absence of reliable records, or reliable 
evidence showing clearly what was the area of the original 
Tungbala, how much of this was taken up in the Rakh Shikargah, 
and how much joined oil to the City of Amritsar, which became 
na/ul or Crown lands, and how much was restored back by the 
Sikh Raj to the Sardar, and’ whether this was out of Tung lands, 
or out of other lands included in the Rakh, or partly out of both, 
it appears to me to be absolutely hopeless to be able to decide 
that the Hue character of the land is ancestral so far as plaintiff, 
Thakar Singh, is concerned. ’’ , 

, " A very difficult task was laid on plaintiff to perform, viz., 
to prove positively that the land in suit was ancestral. The 
plaintiff had coniectures to help him, as I have already described, 
and very reasonable conjectures too—but after all, only conjec¬ 
tures whereas absolute certainty was demanded. The nature 
ol the S.udai s rights in the village was decidedly peculiar ; 

hu 11 , they were acquired rights, that is, by self-acquisition ; 
lor all individual rights were lost by the confiscation by the 
Sikh Raj, and had it not been for the Sardar, the lands then 
tSken would have still formed part of Rakh Shikargah, as the 
other lands of other villages then included. Under these circums¬ 
tances, I have come to the conclusion that plaintiff has failed to 
establish affirmative!) that the land in suit is ancestral. I have 
v»mc to this conclusion the more readily, as the Safdar had 1,197 
ghumaos of land, and all the land has been sold by his widows, 
so that what the Sardar got from the common ancestor, Ghaur 
*mgh. and from his collaterals, may well be regarded as included 

* at sold b >' the w 'dows, and that the land now in dispute is 

acquired. It is said, with some show of reason, that the 
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original land of the old village of Tung is that included in 
Chhambwala well where all the Tung Jats have proprietary 
rights, so it might reasonably be supposed that the Sardar’s 
ancestral lands were ateo in the land# of this well, and, if so no 
part of the lands of this well iij dispute. 

“ I might record here that the defendants’ counsel referred to 
statements made by Dyal Singh’s father, Chanda Singh or Jhanda 
Singh, in the litigation of 1864-65, before Agha Kalb Abid Khan, 
Extra Assistant Commissioner, to the effect that Sardar Dhanna 
Singh had acquired the lands in Tungbala, and that this effectu¬ 
ally concluded Dyal Singh and his son, Thakar Singh, from 
denying the fact contained in the statement. I place no weight 
on this, as I consider that Chanda Singh did not intend to 
differentiate between ancestral and self-acquired lands, but 
merely described what had taken place, viz., that the Sardar got 
back the lands that had been at one time taken by Maharaja 
Kharak Singh for his great hunting grouYid.” 

Against that decree the respondent appealed to the Chief 
Court of the Punjab, and on may* 26, 1903 the Chief Court 
delivered its judgment and decided that the property in Tungbala 
was ancestral and that in Amritsar was not ancestral ; and that 
the sum of Rs. 5480-4 was property chargeable as necessity, but 
of that sum Rs. 3500 had teen received by the appellants. In 
accordance with those findings a decree was made declaring tjjat 
the respondent was not affected by the deed of sale dated May 7, 
1894, except to the extent of Rs. 1980, which amount remained 
charged on the land. The following is the material part pf the 
judgment : 

“ We therefore proceed at once to what is the main point in 
the case and what has been the crucial point throughout, *>., 
is the property in suit 1 ancestral ' in whole or in part in the 
sense in which that term is undei stood under the customary law. 
1 Ancestral property ’ for the purposes of this suit means property 
which was held by an ancestor who is the common ancestor of 
the parties. In this case, therefore, it would mean property held 
by any direct ancestor of Dyal Singh and of Dhanna Singh.” 

“ Extract* from the remarks recorded on the pedigree-tablSs 
of Mouza Tungbala at the settlement records- of 1865 and 
1892—93 pre on the record and are printed at pages 14 and of 
the paper book.” 

“ There appears to be no doubt that the village was originally 
founded by a Tung Jat who was the common ancestor of the 
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defendants, Djal Singh and Dhanna Singh. In the pedigree- 
table prepared at settlement, Dyal 'Singh and Dhanna Singh are 
shown as descended from one Harji. No doubt in the Sikh times - 
the stronger members of a family got ny>re than their shares and 
we find from the remarks recorded in 1892—93 that the entire 
land had practically come into the hands of Dhanna Singh, 
Lands given up by other co-sharers and coming to Dhanna Singh 
in virtue of his relationship and of the fact that the land had 
been held by a common ancestor of the absconder and Dhanna 
Singh would clearly be held to be ancestral. Some portions may 
have been derived from other proprietors of their holdings only 
by purchase or simple acquisition in their absence, but the main 
portions would .appear to have been left by the other Tung 
relatives to come into Dhanna Singh’s hands. It is noted in the 
pedigree-table that 4 Most of the co-sharers of the village being 
in straitened circumstances, absconded or absented themselves. 

Out of the proprietary body Sardar Dhanna Singh alone remained 
in possession of the entire land.’ It would appear, therefore, 
clear that the village had been acquired practically in its entirety 
by Dhanna Singh in consequence of the abandonment of his 
relatives and collaterals. In regard to such land it has been laid 
down in Punjab Record No 31 of 1894 that it should be considered 


ancestral. At page 88 of that judgment it is remarked, ‘con¬ 
sidering that tins was a portion of the family ancestral holding, 
and fell to Sham Singh owing to its abandonment by a near 
relative we think that this portion of the e^fate should be held to 
be governed as regards alienations, by the same rule as that 
which' applies to that part of the estate which is admittedly 
ancestral. We think that this particular land is not removed 
from the category of ancestral property, merely because it came 
to Sham Singh owing to the abandonment thereof by a near 
relative rather than by simple inheritance. These principles are 
in no way traversed in the judgment in Punjab Record No. 81 of 
mo. which ,s by a single Judge, the circumstances in that case 
being quite different from those in this. We think, therefore, 
that .t must be presumed that the land in Dhanna Singh's hands 
bffore the village was evacuated in order that Kanwar Nau Nihal 
bmgh m.ght make a garden of it, must be considered to have 

Sons w a b nC r r 11 U impOSSible ‘° differentiate between the 

portions wh^h ^ relaUveS and --sharers and the 

po non which may have, in some instances, been purchased. 

appears, owever, that Kanwar Nau Nihal Singh 1 about 
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fifty years ago (t.e. about 1842) caused the village to be evacuated, p • 0. 

for he intended planting a garden there.’ These are the words 1908. 

> on this point in the pedigree-table of 1892—93, It does not Atar*Singh 

appear how far thjs intoption was ever carried out, or whether «. 


the depopulation and evacuation went beyond the village site. 
It appears that when Sardar Nau Nihal Singh wished to start his 
garden, Sardar Dhanna Singh started another village site—abadi 
—on the lands of the hunting ground known as Shikargah and 
that abadi remained as the village site of Tungbala—the old site, 
which had been destroyed or depopulated to make room for the 
garden being included as nazul property in Amritsar. It does 
not appear whether Sardar Nau Nihal Singh ever intended to, or 
ever did, take up the cultivated lands of Tungbala which would 
have made a very large garden. The word used in connection 
with the garden is tamir which suggests the idea that a walled 
and enclosed garden was intended. The idea was not carried out, 
but the new abadi for Tungbala which Dhanna Singh had started 
remained as the abadi of Tungbala and the old one was incor¬ 
porated in Amritsar. It does not appear whether or not Dhanna 
Singh was ever dispossessed of any part of the culturable lands ; 
if he was, apparently, they were almost immediately restored 
intact. Some neighbouring villages were destroyed to make the 
hunting ground of Maharaja Kharak Singh, but this was not the 
case with Tungbala, and we are quite unable to find from the 
record that there was any such confiscation and break of owner¬ 
ship in regard to Tungbala as would bring the case within the 
purview of the ruling in Ram Nundun Singh v. Janki Koer (1). 
Even if the land was taken up by Sardar Nau Nihal SingK for a 
short period, which is by no means established, it appears to have 
been restored intact, and there was no such break of continuity 
as to deprive the property of its ancestral character. We hold, 
therefore, on a full consideration of all the facts disclosed by the 
record that that part of the property must be classedias ancestral*” 

Th£ appellants, thereupon, appealed to His Majesty in 
Council. But in view of the concurrent finding by the Courts in 
India that the houses in Amritsar were not ancestral, the appeal 
was confined to the consideration of the question, whether the 
land and house in the village of Tungbala were ancestral. 

Mr, DeGruyther , K. C., for the appellants, referred to 
Mayne on Hindu Law and Usage (7th ed.) p. 343 ; Sonu and 
others v. Loku and others (2) ; and Haidar Khan and others v. 

(I) (1902) I. L. B. 29 Calc. 828. (2) (1881) P. B. p. 2, 
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jahnn Khan (i), and contended that the finding of the Chief 
Court that the property situate in Tungbala was ancestral was 
erroneous both in fact and law and that the plaintiffs, as found 
by the District' Judge, failed to prove their allegation. 

The respondent did not appear. 

The judgment, of their LonUliips was delivered by 

Lord Collins :—This is an appeal from a decree of the Chief 
Court of the Punjab varying a decree of the District Judge of 
Amritsar The suit was brought by Thakar Singh and his 
brother, Kehr Singh, minors, by their mother acting as next 
friend, to set aside a deed of sale made on the 7 fb May 1894 
by their father Dyal Singh to the appellants and certain other 
persons as purchasers, on the grounds that the lands, the subject- 
matter of ‘the sale, were, in the view of the Hindu law, ancestral, 
and that the sale was not necessary, and was for a fictitious 
consideration and in fraud of the rights of the plaintiffs' father, 
Dyal Singh, as next Ijeir and reversioner on the death of the 
widow of Dlianua Singh, the deceased owner. Kehr Singh died 
while the suit was pending. The only question in dispute on 
this appeal is, whether the lands were ancestral. The District 
Judge has held that they were not ; the Chief Court has reversed 
his decision and held that they were 

It is not disputed that the onus on this issue is on the plain* 
tiffs, and it is because in the opinion'of the District Judge they 
failed to discharge this onus that the suit was dismissed. 

It is through their father, as heir of the above-named Dhanna 
Singh, that the plaintiffs claimed, and unless the lands came to 
Dhartna Singh by descent from a lineal male ancestor in the male 
line, through whom the plaintiffs also in like manner claimed, 
they are not deemed ancestral in Hindu law Therefore, if the 
plaintiffs cannot show that they Were not self-acquired lands in 
the hands of Dhanna Singh, the suit fails. Now, as the District 
Judge points out, there is really no evidence that the lands in 
question came to Dhanna Singh by descent at all. -There is 
evidence that he acquired some lands in the district by pur¬ 
chase from the owners, and there is a probability that he acquired 
others by the abandonment of other persons who may have been 
collateral, and, in that way, may have become possessed of lands 
which, by the custom of the Punjab, would be regarded as 
ancestral. But there is no evidence whatever defining the 
boundaries of these portions of land respectively. Indeed, the 

0) P. R p. 178 
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learned Judges of the Chief Court themselves say: 11 It is 

impossible to differentiate between the portions which came from 
relatives and co-sharers and I he portions which may have, in some 
instances, been purcha&d.” But it is*by reason of this impossi¬ 
bility that the plaintiffs failed Jo prove their case. The learned 
District Judge also points out that, since the death of Dhanna 
Singh, large portions of the land held by him have been sold by 
his widow, and Tt is quite possible that all the ancestral land, if 
he had any, was embraced in these sales, and that the sale of 
the lands in question embraced exclusively self-acquired lands. 
Their Lordships agree that, when the onus lies, as it does in this 
case, on the plaintiffs in seeking to set aside on such gfounds a 
solemn deed executed by their father, conjecture^ cannot be 
accepted as a substitute for proof. With the greatest respect to 
the Judges of the Chief Court, their Lordships venture to think 
that they have hardly given sufficient weight to this considera¬ 
tion. Their Lordships agree with the conclusion and reasoning of 
the learned District Judge, and will humbly advise His Majesty 
that the appeal be allowed and the decree of the Chief Court set 
aside with costs. The respondent must pay the costs of this 
appeal, except so far as they may have been increased by the 
delay which has taken place in the prosecution of the appeal. 

Messrs. Watkins ami Lempriere : Appellants’ Solicitors. 

The Respondent did not appear. 

Appeal allowed. 
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Before Mr. Justice Brett and Mr. Justice Mookerjce. 


PURNA CHANDRA BYSACK 
• v. 

GOPAL LAL SETT and others.* 

Hindu law —‘ hfalik' — Shebaitship, inheritance to — Lunatic, right of inheritance 
of—Vayabhaga, authority of — Dayabhaga, Chap. IV, Sec 3, V. 31, 32, 3$, 
spurious — It ini l wife’s ton and daughter's ton, — Btridhan, Ayautuh. 

Where the term ‘Malik’ in used in a will, its precise meaning i* to be 
determined by the context and with reference to the other clauses of the 
document. 

In the absence of any directions to the contrary in the will, the right of 
• Original Suit No. 615 of 1904 on the Original Side of the High Court. 
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inhertunce to the .heUitehip follows the sape line as the right of inheritance 

to Immovable property. . .. 

In Bengal, inanity at the tunc when the inheritance falls in, is sufficient 

for exclusion from the successioa, even though theslunacy jnay not have been 
congenital ; and where the succession to an office is in question, the duties 
attached to which require that the holder* shall be in full possession of his 
senses, lunacy is undoubtedly sufficient to disqualify a person from succeeding. 

The text of the Dayabhsga by Jimut Vahana cannot be regarded as in 
Itself an authority absolutely binding without any regarS to the fact whether 
the doctrine propounded iu the text has been accepted as a true exposition of the 
law ami has been sanctioned by usage, and without any consideration of the , 
question whether a terse relied upon la-ars on its face the evidence of being 


HpurioiiH un<l an interpolation. 

The Collector of Madura c Muttu Ramahnqa Sathupat/iy (1) followed. 
Verses 3$ and 33*an»l the words ‘-of the rival wife” in verse 31 in See. Ill 
of Cliap IV of the Duyabhagaare interpolations and are spurious. 

The non of a rival wife is not a preferential heir to the daughter’s son in 
the line of succession of the ayautuk stridhan property of a Hindu female. 

The destruction of an im^ge does not destroy the endowment. 


Suit tor the construction of a will and declaration of the 
right to shchttit.shij) and mmplus proceeds of income. 

A Special Bench heard this suit in order to avoid an appeal 
to this Court. The relation between the plaintiff and the 26 defen¬ 
dants in this suit would appear from the pedigree.* They are alf 
the descendants of one Gobind Chand Bysack. There were 
numerous suits and other proceedings the full details whereof 
are set out in the Judgment pages 374 to 393, and it is un¬ 
necessary to repeat them here. The arguments of counsel on 
these facts also appear in the judgment at pages 39810409. 
The issues which were framed appear at pages 394 to 396. The 
chief point of law argued in this case was whether the son of a, 
rival wife was a preferential heir to the daughter’s son in the case 
of nynutnka stridhan, under the Bengal School of Hindu Law.* 
1 he arguments upon this question of law appear below. 

1 Mr. B. Chakravarti (with Mr. A. N. Chowdhury) for.tbe 
plaintiff. - 


Mr. R. C. Sen f with Mr. A’. P. Basu) for Gopal Lai Sett. 
Afr. Dutt for Gour Hari. 


Mr. Iwauhar Ah (wtth Mr. C. C. Das) for Bindubasini. 

B Mi “ er ( uith Mr. B. L. Milter) for Shanjlal. 

. Mr. A. Chtmdhury for BanslHdhar and Dhanukdhari.'* 
DaS for Nanda lal and four others. 

1 /?. Das) for Beharilal Sett. 

it .. _ : _ 


Mr < C. P. Hilt (with Mr. 

«* O) (1868) 10 W. Jl. P. 




r. 4 R. Dc. 

<fc W,»l ; 13 
I next page. 


Moo. I. A. 897, 
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Mr. S. C. Mukerjee for Upendra and three others. 

* Mr. P. Roy Chowdhuri for Khoka. 

Mr. N. Sarjiar for Kanai Lai Sett. 

Mr. B. Chakravarti—A rival wife’s. son is preferred to a 
daughter’s son. See, Dayabhaga, Chapter IV, section 3, verses 
3 <i 3 2 i 33 - The word used in 'the Dayabhaga is Suta which 
means son of a rival wife. He comes before a daughter’s son. 
I question the authority of Sri Krishna as.it is against the 
Dayabhaga. Shama Charan only follows Sri Krishna. The 
verse 33 is genuine and the old criticism of Srikrishna and 
Achyuta are bad. See Tcencowrcc v. Dinonath (r. By parity of 
reason, the fact that m the Chapter dealing with the issue of a 
lady, the rival wife’s son is not mentioned, would not exclude 
him The’adopted son is not mentioned either. Yet the above 
case recognises him. See Golup Chandra Sarkar’s Hindu law (2nd 
edition) page 327, (3rd Edition) pages 414-415. I rely on the order 
in Vrihaspati s text apart from verse 33. Manu says a lady who 
has no sou of her own, but has a son by a rival wife is not 
called issueless Verse 32 is not challenged as spurious. “ By son 
is meant child of a rival wife ” Golap Chandra Sarkar (3rd Edition) 
page 400. Where there is a conflict between Dayabhaga and Sri 
Krishna, Dayabhaga prevails, See Ram Gofial v. Narain Chandra 
liandopadhya (2). A step-son by conferring spiritual benefit 
stands on the same footing as a son born of the womb. It is 
against Hindu sentiment that a step-son should oe postponed to a 
daughter's son who is a stranger to the famjly. 

Mr C. P Hill— On the same point contra. The doctrine 
of spiritual benefit does underlie succession to stridhan, although 
it is subordinated to, firstly, the wishes of the lady, secondly , the 
wishesof the donors when they made the gift. This accounts for 
the difference between succession to males and to females. That 
some such theory does exist is apparent. See Banerjee on Stridhan 
page 400. Barren and widowed daughters are admitted because 
they are offspring, the woman would desire them-to take 
Hence the feeling of natural affection affects the doctrine of 
spiritual benefit. You are to be guided not by archaic texts but by 

„ “■ °' tht ~ » always 

* mum, a O.L.J.HU. 
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preferred. In Dayabhaga Chapter IV, section 2, the heading 
given by Colebrooke is not .in the Original. Section 3 deals 
with succession to childless woman. See the first and last verses 
of the section. Therefore verse 33 is out of place in section 3. 
Verses 9 and 10 of section 2, show tVie struggle of the Hindu 
mind to find a place for spiritual benefit. Daughter’s son is 
expressly given a position after son’s son. When you come to 
distant heirs, the principle of spiritual benefit is given more 
prominence because natural affection has no place there. Verse 
34 is a continuation of verse 32. Verse 33 is interpolated between 
them. All the commentators put daughter's son before step-son. 
You cannot ignore modern usage. Collector of Madura v. Muttu 
Ramalinga Sattupatty (1). The text is not genuine. If genuine, 
the usage has been otherwise for 3 or 4 centuries at least. 

Mr. B. C. Milter, on the same point There is a conflict in 
the Dayabhaga itself, and the unanimous views of all the com¬ 
mentators explaining the conflict must be accepted. 

See Dayabhaga, Chapter IV, Section 2, verses 9-12 where 
different kinds of daughters are indicated, special words are used, 
e.g. Kumari Duhita, Urha Duhita, Bandhya Duhita, Bidhaba 
Duhita. Verse 10 makes the position of daughters perfectly clear, 
and whether the doctrine of spiritual benefit is applied or that 
of propinquity is applied, the daughter’s son prevails. 

Then, see section III,«verses 31-34. Jimuta Vahana is adding 
glosses to Vrihaspati’s text. That text only refers to heirs after 
the husband, and therefore does not deal with the daughter or 
the daughter’s son. Even of those who come after the husband, 
it merely indicates the fact of heirship and not the order of 
heirship. See section III, verse 38. Therefore the Dayabhaga 
does not intend to lay down the order of succession. In verse 
31, we have if they leave no issue.” This would include 
widowed and barren daughters (see the different kinds of 
daughters in section II, verses 9-11). Therefore, if you take the 
verse a§ laying down the order of succession, then daughter’s son 
would be postponed to widowed daughter. , 

In verse 33, the word is aurasa “ putra ” and “ kanya ” which 
would include barren and widowed daughter. Therefore there is 
a conflict. 

As to the six commentators : (I) Sri Krishna says : Firstly, 
a grandson is in fact a descendant, upadista praja. A step-son 
bears the reflection of a descendant, Atidista praja. Therefore, 
(1) (1868) 10 W. E. 17, 21. 


Civil, 

1908. 

^ • 

Puma Chandra 
Bysaok 
v, 

Gopal Lai Sott. 


Arguments, 



374 


fBK CALCUTTA LAW VO U ft HAL. 


[VOL. VIII. 


Civil. 

1908. 

Pufttt Chandra 
Jjraack 

¥ r. 

nopal L®1 Belt. 
Arguments, 


190*. 

Jm*u*ry x (n. 


on ground of propinquity, a grandson ought to have preference. 
Secondly, ( a ) pin da offered by a daughter’s son to his grandfather 
is participated, by his grandmother ; ( b ) at the parvana sradh, the 
pinda offered to a father by a son is participated by the son's own 
mother but not by the* step-mother. * Thirdly, the author has 
already said that barren and widowed daughters are postponed to 
to the daughter’s son. Now he says that the 1 aurasa children ’ 
or issue of the body come before daughter’s son ; therefore, 
barren and widowed daughters take before the daughters. Hence, 
there is conflict in the Dayabhaga. (II) Moheswar says that the text is 
spurious, because otherwise there is a conflict. Hence, the text of 
Vrihaspati does not lay down the order of succession but only 
indicated the fact of heirship. There is a distinction betweenf a 
son and 3 step-son. Son is issue of the body and of the same 
gotra, Step--son is not issue of the body at all. A daughter's son 
has the element of the “ issue of the body ” because he is born 
of an issue. Pinda offered by a stepson to his father is not 
participated by his step-mother. (Ill) Achyuta says that a daughter’s 
son is upaUtsta pra/a. The text of Vrihaspati does not lay down 
the order of succession. Two other commentators (IV) Srecnath 
and (V) Ram Bhadm do not deal with this verse, and (VI) 
Raghunandana omits this in his Dayatatwa Finally, the modern 
commentators are in my favour. See Dayakrama Satjgraha 
Chapter 2 section 4 verses 7-8 ; Macnaghten Volume I page 39 ; 
Sh^ma Charan’s Vy avast ha Darpana 260 ; Siromani page 590) 
Bancrji pages 300-401 Golap Chandra Sarkar does not-give any 
reasons 

, Jl-fK.MI.NT. r 

The judgment of the Court was as follows : 

1 he present suit is brought for the construction of a will 
executed by Sremutty Bhagabutty Dassi on the 29th May 1841, 
for a declaration that the plaintiff is entitled to the Shebaitship 
of the endowment created by the will and to the surplus income 
ofthe endowed properties and to other reliefs for the explanation . 
and understanding of which it is necessary to set out the follow¬ 
ing facts and the history of the proceedings which have^een 
hitherto taken m connection with this will in the Supreme Court 

and afterward, in this High Court. It is necessary to set them 

ZZ'Z: dMail ? S apart fn fB? construction of the will the 
between the parties is^P regard to the character and 
ettect of these proceedings. 


A. v. 


The annexed genealogy (page 371) which is admitted 


v * 

as correct 
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by all parties shows that one Govinda Chandra Bysack who die$* 
on the 7th February 1810 had two wives. The first Kanakmani 
Dassi predeceased him, leaving two sons Radhdkristo Bysack 
and Srikisto By sack. Ttte plaintiff and defendants 7, 8, 9, to, 11, 
12, 13, 20, 21, 22 are descendants of this branch of the family 
through Radha Kristo Bysack. The members of tins branch of 
the family all bear the family name of Bysack. 

The second wife was Sritnutty Bhagabutty Dassi who sur¬ 
vived her husband and died on the 29th May 1841 after executing 
the will the construction of which is the subject of the present 
litigation. She had a family of three sons and two daughters. 
From the eldest son Pran Krishna are descended defendants Nos. 1 
and 26 through their mother's father Uday Chahd By.sack, and 
'defendant No. 2 through Uday’s sister Mon Mohini Dasi.. De¬ 
fendant No. 2, of all the surviving members of this branch of the 
family, alone bears the family name of Bysack. Of the other two 
sons of Bhagabutty Dassi, Joy Kristo Bysack became a lunatic 
and died childless, and the other Raj Kristo Bysack died childless 
before the death of his mother. Both of these left widows who 
survived Bhagabutty but are now dead. 

The eldest daughter Tripura Sundari predeceased her mother, 
leaving a son Radha Krishna Sett, from whom are descended de¬ 
fendants 4, 5, 6, 14, 15, 16, 17, 18, 19, 23, 24 and 25. 

The younger daughter Golap Dassi survived her mother apd 
her branch of the family is now represented by Bindu Basini 
Dassi Defendant No. 5 - 

All the members of the two branches of the family whp are 
now alive have been brought on the record as parties to the pre¬ 
sent suit ; defendants Nos. 25 and 26 who were left out at first 
having been added on objections being raised to their omisrfon. 

On the 29th May 1841, Srimati Bhagabutty Dasi who appears 
to have been a pious Hindu lady executed a will and died the 
.same day. The will which has been translated by the translator 
of the Court, the original translation prepared for the Supreme 
CourtfTteing inaccurate and misleading runs as follows : 

Sri Sri Durga. 

Srimati Bhagabutty Dassi. 

Signature*by mark x 

Of Joy Gopal Siba Thakt^f Anandmoye Thakurani (and) 
of Gopal Lalji. 

To*the "worthy of blessings Srijut Wooday Chund Bysack. 
Executed by Srimati Bhagabutty Dassy. 
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This Hukumnama (written order) is to the following effect, 
f, while in the enjoyment of souncfhealth and in composed state 
of mind, give this order. You will carry on the Seva of Sri -Srf-"- 
Issar from and out of the profits (interest) of„ the “Company’s” 
paper which stands in my own name and (as regards) the ancestral 
Seva of Sri Sri Issur you will carry on the Seva of the said Issttr 
Jiu from and out of the profit of the garden (standing) in His 
(Sri Sri Issur’s) name (viz.,) the garden the village of Sinti, 
named Issur Gopal Lalji's garden, purchased by ancestor. You 
are to remain as Malik of all Sevas. You will carry on the Seva 
of the aforesaid Issur Thakurani in concert with your step-mother 
Sreemutty Siva Sundari Dassi according to the existing arrange¬ 
ment of the Siwa. Furthermore, I have purchased a house at 
Chowringftee bennmi in the name of Srijut Radha Kanta Sett. 
From* and out of the profits of these two houses (namely) from 
the profits of the said house from which the Seva of Sri Sri 
Ismrji is being carried en and (from the profits of) the house at 
I’athuriaghata given by my husband, the Seva will be carried on. 
You will distribute the remaining amount of profits in equal 
shares amongst these three persons (namely) Srijut Radha Kanta 
Sett, Srunati (lolapmont and Srimati Mantnohini. You will 
make payment to the Srijut Ramjoy Bhattacharjya in the way in 
which it is made to him for the Seva from and out of the balance 
of the interest obtained from the Company's paper standing in 
my own name that may be left after performance of the Seva of 
/sum, and you will carry on the Sera of,Issur at the Ghat on 
the side of the river Bhagirattee according to the existing 
provision and you will make payment from and out of (the 
interest on) the said Company's paper. I have (to pay) costs in 
Court and debts. You will make payments to the persons 
mentioned below. Further, from and out of the profits of the 
two llaitakhana houses which have been purchased in your name 
f»om Srijut Radha Krishna Basak, the pnnja of Issuri Saradea 
will be performed. Besides, you will pay to Srijut Jagabandhu 
Mukhopadhya a sum of Company’s Rs. ioo (one hundred rupees), 
for the construction of a house. You as executor will perform 
the abovementioned duties, which I entrust you With. To the 
above effect I execute this Will. Finis. Dated the 17th Jaista 
1248 Sal (corresponding to) the 29th May 1841. 

* Witnesses. 

Sri Srikrishna Basak. 

Sri Ramsunder Basak. 
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Srimati Krishna Kumari Dassi 

... 1,500 

Puma Chandra 

„ Hard SundSry Dassi 

... 2,300 

Bysack 

,, Wooma Sundary Dassi ... 

... 3 <X> 

Uopal Lai Sett, 

„ Apurbamani Dassi 

... 300 

1 

„ Siba Sundary Dassi 

... 300 

Judgment , 

„ Mannfohini Dassi 

... 550 


Sri Khetter Narain Basak 

... IOO 


Debt due to the Union Bank one draft 

... 2,660 



Co’s. Rs, 8,010 

A sum of Rupees Eight Thousand and ten only. 
Witnesses. 


Sri Srikrishna Basak 
Sri Ram Sundar Basak 

At the time of Bhaggobutty’s dea^h her eldest son Prankrishta 
was dead. He left a widow Shibo Sundary who was his second 
wife, and a son, Udoy Chand Bysack, and a daughter Mon Mohini 
Dasi, who were his children by his first wife. 

The second son of Bhaggobutty, Joy Krishta Bysack, survived 
her, but he had become a lunatic in 1821 and had been declared 
to be so on 7th January 1840 after the issue of a Commission of 
inquiry. 

Bhaggobutty’s third son Raj Kristo predeceased her, but his 
widow Jamuna Dasi was alive at the time of her death. 

Neither of these two sons had any children. 

Tripura Sundari Dassi, the eldest daughter, had predeceased 
Bhaggobutty leaving a son Radha Kanta Sett. 

The younger daughter Golapmoni Dassi was alive, but was' 
the mother of daughters only. * 

It is« hot denied before us that the property covered by the 
will executed by Bhaggobutty Dassi was her Ayautuk Stridhan , 
a contention to the contrary which was at first raised by Kanai 
Lai Sett defendant No. 26 in his written statement not having 
been seriously pressed. It is also not seriously contested that the 
will covered all the Stridhan property of which Bhaggobutty 
Dassi was'possessed at the time of her death. This was in fact 
found to be the case by the Supreme Court in 1857. 

Under the terms of the will, Bhaggobutty Dassi who appears 
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to have been a highly pious Hindu lady provided for defraying 
the expenses necessary for carrying on the worship of the family 
idols out of the income of her property, which consisted of-a" 
sum of money invested in Government Promissory Notes 
and of certain houses and othpr landed property. She appro¬ 
priated the profits of the different properties to defraying in the 
first instance the cost of carrying on the worship of the different 
idols, and specified in the case of two of the properties, namely, the 
house in Chowringhee and the house in Pathuriaghatta, that the 
profits derived from them were in the first instance to be applied 
to the worship of the idol, Auanda Moyi rhakurani. She also 
named the persons amongst whom the surplus was to be divided. 
They were, Radha Kanta Sett son of her daughter Tripura 
Sundari, "Golapmoni Dassi her youngest daughter, and Mon ■< 
Mohini Dassi the daughter of her eldest son Pran Kristo Bysack. 

She provided that out of other properties legacies were to be 
paid to certain specified persons and her debts including costs of 
litigation were to be discharged. She constituted her grandson 
(son’s son) Udoy Chand * By sack the Malik of the Sheba and 
directed that he could conduct the worship of the idol Ananda 
Moyee in agreement with his step-mother Siba Sundari. She 
also appointed him executor of her will in order that he might 
carry out its provisions. t 

Udoy Chand Bysack survived his grand mother only a 
ifttle over a year, and died on the 8th July 1842, leaving as his 
sole child an infant daughter, Lakshi «Moni Dasi, born in July 
1841. 

'Before his death, Udoy Chand executed a will on the 2nd 
July, 1842. Under this will he appointed as his executors 
Srijut Rama Nath Tagore and Srijut Madan Mohun Chatterjee. 

He directed his executors to make due provision out of his estate 
for the maintenance and marriage of his infant daughter. He also 
•directed his executors to provide funds out of his estate to 
carry on as before the worship of the idols Ananda Moyee 
Thakurani, Joy Gopal Jiu and Shiv Thakur which had been 
established by his grandmother, and also gave them liberty to 
increase the allowance for the sheba. He also directed that if 
his daughter bore any sons, those sons on attaining full age should 
tat^e the whole of his property movable and immovable from 
his executors in equal shares, and should become shebaits of the 
idol, but that if his daughter bore no sons then two good and 
well-disposed persons should be appointed trustees ( shebaits ) by 
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the executors, and that on the death or resignation of one of the 
persons so appointed as trustees the survivor should have power 
to appoint a person as trustee in his place. He also left certain 
bequest% and legacies. 

The executoi's seerS to have taken charge of the properties 
without objection being raised by any other members of the 
family and to have made arrangements for defraying the worship 
of the idols. 

On the 12th June 1846 Kadha Kanta Sett, the grandson of 
Bhaggobutty Dassee by her daughter Tripura Sundary died leaving 
two sons Prio Nath Sett and Kama Nath Sett. Before his death 
he executed a will by which he appointed his widow Shama 
Sundary Dassee and two persons Kamanath Bysack and Madhab 
Chandra Bysack his executors. Shama Sundari alone took out 
probate. • 

It has been mentioned already that Kanakmoni Dassee the 
elder wife of Govinda Chandra Bysack predeceased him, leaving 
one son surviving her, Radha Kristo Bysack. Kadha Kristo died 
on the 25th March 1846 leaving him ^surviving three sons Tarini 
Chand Bysack, Mohan Chand Bysack and Nirmal Chand Bysack. 

On the 27th August 1846, Golap Moni Dassee the sole 
surviving daughter of Bhaggobutty Dassee filed a bill of com¬ 
plaint, or as it is also described, an equity suit in the Supreme 
Court of Calcutta. In that»suit she made defendants Ramanath 
Tagore and Madan Mohan Chatterje the executors under the 
will of Udoy Chand Bysack, Mr. Robert O’Dowda, the com¬ 
mittee of Joy Krist<J Bysack the lunatic son of Bhaggobutty 
Dassee, Monmohini Dassee the sister of Udoy Chand and grand¬ 
daughter (son’s daughter) of Bhaggobutty, Jamoona Dassee the 
widow of Rajkristo Bysack deceased the third son of Bhaggobutty 
Dassee, and Shama Sundary the widow of Radha Kanto Sett the 
grandson (daughter’s son) of Bhaggobutty who was also an executrijc 
appointed under her husband’s will, as well also as Ramanath 
Bysack # and Madhab Chandra Bysack, the executors appointed 
by Radha Kanta Sett in his will. In fact in that suit all the. then 
surviving members of Bhaggobutty’s branch of the family were 
made defendants. The plaint, after first describing the family history 
up to the death of Bhaggobutty Dassee and stating the fact that 
she died possessed of certain stridhan property, proceeds to recite 
that Bhaggobutty Dassee executed a will on the 29th May *1841 
and sets out the will in extenso. It then asks for a full dis¬ 
covery of all the property of which Bhaggobutty died possessed. 
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It then proceeds to set out the family history after the death of 
Bhaggobutty Dassee pointing out how the property left by her 
had come into the hands of the executors of Udoy Chand, and 
seeks a discovery of the charges and expenses necessary for 
carrying on the worship of the idols provided for in the will of 
Bhaggobutty Dassee. It then proceeds to set out that the oratrix 
Golapmoni Dassee as the sole surviving daughter of Bhaggobutty 
Dassee is entitled to all the stridhan property left by Bhaggobutty 
which did not pass under the will executed by her. It points out 
that there is no residuary clause in the will and therefore the 
oratrix is as heir under the Hindu Law entitled to any residue 
that may be found to exist. The right of Bhaggobutty as a 
Hindu ‘female to make an absolute disposition of her immovable 
stridhan property is denied, and the validity of the endowment 
and bequest made by the will is disputed. It alleges that Bhaggo¬ 
butty died possessed of properties in excess of those covered by 
the will, and in order to ascertain whether this was so or not, 
seeks for an order on the defendants to answer 22 interrogatories 
which are set out. It prays that the rights of all the parties 
interested under the will of Bhaggobutty may be ascertained and 
declared, that the several religious and charitable bequests and 
bequests of the surplus under the will may be declared to be void 
and of no effect, that the oratrix be declared entitled as sole heir 


to succeed to all the properties of Bhaggobutty Dassee not covered 
by the will, that the Master of the Court be directed to take an 
account of all the properties belonging to the estate at the time 
of Bhaggobutty’s death and of the incoine derived from them 
since, her death, and after “ in a due course of administration” 
deducting necessary expenses to pay funeral expenses and to pay 
ofT debts and also to pay legacies, the balance may be ascertained 
an paid to the oratrix, that in the meantime a Receiver to the 
estate be appointed, that the executors underthe will of Udoy Chand, 
as derivative executors to the estate of Bhaggobutty Dassee, 
be directed to bring the estate of Bhaggobutty into Court, and be 
restrained by au injunction from defraying any further charges 

T'LrZT SeS r Several charitab,e a ” d religious bequests 
Tit 'V W ' " fr ° m alienatin S any of, the property 

included in the estate of Bhaggobutty Dassee. 

Self andiu "I" °. Ctober 18461 the executors of Radha Kanto 
admittins m" /T DaS, ‘ PUt “ a -> oint written answer. While 

complaint tL° ^ 8Ut * ments of fect out in the Bill of 
omplaint they disclaimed *11 knowledge of the amount or value 
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of the property left by Bhaggobutty Dassee at her death, or what 
amount had been spent on carrying on the worship of the idois. 
They denied that they had received from Udoy any share of the 
surplus from the rents of the two houses, one in Chowringhee 
and the other in I’athunghatta as bequeathed to them under the 
terms of the will. They submitted to the decision of the court 
the determination of the questions raised in the 17th and 22nd 
interrogatories, whether the complainant was the sole heir of 
Bhaggobutty and, as such, entitled to the whole or the residue of 
her estate, and whether the will executed by Bhaggobutty was a 
good and valid disposition of all her property. They denied 
generally they were necessary parties to the suit and Madan 
Chandra Bysack set up a further ground that he was not a neces¬ 
sary party as he had neither taken out probate of the will of 
Radha Kanto Sett nor had intermeddled with his estate. • 

On the 13th March 1847, Romanath Tagore and Madan 
Mohun Chatterjee executors under the will of Udoy Chand put 
in their written statement. In this, while admitting generally 
the truth of the facts as set out in tfye bill of complaint they say 
Udoy Chand after succeeding to the property of Bhaggobutty 
Dassee under her will so mixed up her property with his own that 
they, his executors, canuot distinguish the property which came 
to him under the will from his other properly, except in so far 
as the property is described in the will itself; they left it to the 
Court to decide whether the complainant as a sonless widow "was 
entitled as sole heir to succeed to the Stridhan property of 
Bhaggobutty Dassee, but in reply to the 22nd interrogatory they 
asserted that the will of Bhaggobutty on a true construction was a 
good and valid testamentary disposition of all the property of 
which she died possessed and that no part of the property was 
left undisposed of. In reply to the 16th interrogatory they ad¬ 
mitted that so far as they were aware Udoy during his lifetime 
had not paid to the complainant or to. Monmohini or to Ra^ha 
Kanto .Sett the surplus profits, if any, of the two homesteads, 
namely, the one in Chowringhee and the other in Pathuriaghatta. 

On the 7th May 1847, Jamoona Dassee the widow of Raj 
Kristo Bysagk the third son of Bhaggobutty Dassee died leaving 
no children. 

On the 10th September 1847, a decree was * passed by the 
Supreme Court referring the case to the Master of the Court for 
enquiry and for report, (1) what property movable and immov¬ 
able Bhaggobutty Dassee died possessed of, and from wbat sources 
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it came to her, (2) what portion of these properties came into the 
possession of Udoy Chand as executor under her will, and what 
passed afterwards to his executors, (3) what part, if any, of the 
properties were disposed of by Udoy during his lifetime orjby his 
executors after his death, and what had become df the proceeds, 
(4) to take an account of the oatstanding personal estate and 
effects of Bhaggobutty the testatrix and of her debts and funeral 
expenses, and (5) to advertise the creditors of the estate to come 
in and present their claims before a fixed date and to prove their 
debts. 

The decree then gives the following directions, which are 
important for the purpose of this case viz r., that the master is (6) 
to enquire and report what religious ceremonies had been per¬ 
formed during the lifetime of the testatrix and what had been 
continued after her death, and (7) also “ to enquire and report 
who would be a fit and proper person or persons to execute and 
perform such of the religious trusts in the said will mentioned as 
are still capable of being performed.'’ 


I he case was before the ^Master from the loth September 
1H47 to the 10th November 1X57 when he submitted his report. 

It is not necessary to go through all the proceedings before 
this officer which appear to have been very protracted. The follow- 
ing facts in connection with those proceedings are, however, im¬ 
portant as bearing on the arguments 'which have been advanced 
before us by the different parties. 

On the 4th Kebruary 1848, the executor of the estate of 
Mouinohini Dassee through his solicitor stafed that he did not 
intend, to attend the proceedings any more as he was interested 
only m a share of the surplus profits of the two houses in Chow- 
unghee and Pathuriaghatta. 


On the 1 Nth November 1848, the Master issued notice to the 

committee of the lunatic Joy Kristo to attend the proceedings as 
representing the lunatic 

On the 3rd June 1X50. Joy Kristo the lunatic died leaving no 
children but a widow Harasundary. 

Das seed’ a i ^ c *°k er *^5*1 the complainant Golapmoney 

a” d Kit ,T ,ng . e d3UghterS ’ Chand Hara Kumari 

taken anv hit IT" After her death, nobody appears to have 

TIT! Z ™ “ T b ' h * lr i " ■”““*”<!« which we,, 
oisuyssed on the 30th June 1833. 

application mid MarC k k 8 / 4 ’ h ° WeVer ’ they were revived on atl 
pphcation made on behalf of her daughters Chand Kumari and 
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Hara Kumari, the third daughter Kristo Kumari having in the Oivn. 
meantime died. jgjjg 

On the ist February 1855, the Master directed that Lukshi- p„rna~Chandra 
mone£ Dassee daughte* of Udoy Chand should be made a party, Bysack 
as representative of her fatjier, and on the 8th March 1855 her Oopal Lai Sett, 
husband Nabin Kissun Sett was appointed guardian adtitem for 
her in those proceedings, and he through his attorney was pre- Judgment. 
sent at the rest of the meetings before the Master. 

The report of the Master of the 10th November 1857 was to 
the following effect. 

After setting out the real (or immovable) properties left 
by the testatrix Bhaggobutty Dassee, all of which c«me into 
the hands of Udoy Chand after her death under her will 
and afterwards into the hands of his executors, he gives an 
account of the personal property or movables which also came 
into the possession of the same persons, and finds that Rupees 
53961 10 annas is due to the estateof Bhaggobutty from the 
executors of Udoy, and gives a list of the jewels and ornaments 
which were dedicated by the testatrix to the idols Ananda Moyee 
Thakurani and Sri Gopal Jiu, and which, since her death, had 
come into the hands of Udoy and his executors. He reported 
that the will covered the whole of the property of the testatrix, 
that it was her stridhan wjjich she had acquired at different times 
after her nuptials according'to the usages and customs of t the 
Hindus by divers gifts, donations and presents from her husband 
and that she had fulkpower to dispose of it all by her will. 

Dealing with the question of the religious ceremonies and 
the arrangements to be made for their continuance, he reported 
that during her life time, Bhaggobutty Dassee performed all the 
ceremonies at an expense of Rs. 3271-1 annually, and that since 
her death Siba Sundari Dassee, the step-mother of Udoy Chand, 
had been performing the same religious ceremonies both during 
Udoy Chand’s life-time and since his death and had received ftie 
sum of Rupees two thousand three hundred and eighty, three 
annas, eleven pies annually from Udoy Chand, and after his 
death from his executors, to cover the expenses of carrying them 
on, and he fotind “ that the said Srimutty Siba Sundari Dassee the 
step-mother of the said Udoy Chand Bysack is.a fit and proper 
person to execute, perform, and keep up, all the religious trusts 
in the said will of the said testatrix mentioned,” and that all the 
ceremonies were still capable of being performed. He further 
ound that the profits of the real property and the interest on 



[Vol. VlII. 


384 


TBS 


OiLCOTfA LAW JOURNAL. 


CIVIL. 


1908 . 

l'urna Chandra 
Bysack 

v. 

Copal Lai Sett. 
Judgment. 


the sum of Rupees fifty-three thousand nine hundred and sixty one, 
anna one, in Company’s promissory notes should be paid monthly 
to Siba Sundari, and the jewellery should be made over to her. 
He further found that under her will Bhaggobutty Daslee had 
directed that the surplus out of the profits of the two houses in 
Chowringhee and Pathuriaghata remaining after performance of 
worship of Ananda Moyee Thakurani should be divided equally 
among Radha Kanta Sett husband of the .defendant Syama 
Sundari Dassee, Golap Moni Dassee (mother of the defendants 
Chand Kumari and Hara Kumari) and the defendant Monmohini 
Dassee, that Rs. 4,266-12-3 was due on account of such surplus 
from the executors of Udoy Chand, that that sum was included 
in the Rs. 5396 wo due by them to the estate and that Radha 
Kanta Setf had received Rs. 42? and Monmohini Rs. 2283 
annas 13 and pies 4 on account of their shares in the surplus. 

The report was laid before the Chief Justice and two Judges 
of the Supreme Court, and on the 14th December 1857 a decree 
was passed. After setting out the substance of the order of 
the Court of the 10th September 1847 and the report of the 
Master, the decree notices that the cause had been heard and 
debated in the presence of counsel for all the parties excepting 
(1) Jamoona Dassee, after whose death her representatives had 
not been brought on the record (2) Monmohini Dassee, a legatee 
under the will, and (3) the executrix and executors to the estate 
of Radha Kanta Sett also a legatee under this will, his widow 
Shama Sundari and Ramanath Bysack, all of.whom through their 
solicitors expressly asked the Master not to serve them with further 
summons to attend proceedings before him. The decree then 
proceeds to declare that the real properties mentioned in the 
schedule attached to the report of the Master and belonging to 
the estate of the testatrix are in the possession of the executors 
of Udoy Chand, who are derivative executors of the estate of 
thfe testatrix, together with the sum of Rs. 53961 in 
Company's paper; and decrees that they do wifhin 12 
months pay over to the Accountant General of the 
Court the sum of Rs 53,691 to be placed to the credit of the 
causes ; and directs that a reference be made to die Master to 
take an account of all sums received by the two executors since 
1st $artic 1263. The decree then proceeds to declare Shiba 
Sundari Dassee to be a fit and proper person to execute and 
perform and keep up all the religious trusts in the will of 
Bhaggobutty Dassee mentioned, out of the profits of the reaL 
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estate and the interest on.the Rs. 53,691 ; and orders the two 
executors to deliver over before the 15th March 1858 to Shiba 
Sundari Dassee all the jewels, gold and silver ornaments, and 
utensils, which wire dedicated by Bhaggobutty Dassee for the use 
of the idols. Further, the decree declares that the surplus of the 
produce of the house in Chowringhee and of the house in 
Pathuriaghata, left after defraying the expenses of the worship 
of Ananda Moyee*Thakurani, should be paid, one third to the 
representatives of Radhakanta Sett, one third to the represent¬ 
atives of Golap Moni Dassee, and the remaining one third to 
Monmohini Dassee during her life time and to her represent¬ 
atives after her death. The decree further directs that it be 
referred to the Master to report what would be a sufficient sum 
to be set apart out of the proceeds of the houses in Chowringhee 
and Pathuriaghatta for the worship of Srigopal Jiu (apparently 
Ananda Moyee Thakurani is meant) and to appoint a fit and 
proper person to be receiver of the rents of the real property 
belonging to the estate ; and orders that the receiver so appointed 
shall after deducting his commission and charges pay over the 
balance to Shiba Sundari Dassee “to be applied in the performance 
of the trusts of the will of Bhaggobutty Dassee.” The decree further 
declares that there is due to Chand Kumari and Haro Kumari 
daughters of Golap Mani as. her one-third share of the surplus 
profits of the house in Chowringhee and Pathuriaghatta the sum 
of Rs. 1,422-4-1 and to Shamasundary and the executors of the 
estate of Radha KantS Sett Rs. 997-4-1, and that Rs. 361-9-6 has 
been paid over to Monmohini Dassee as her share of the surplus. 
Lastly, it directs the Accountant General to pay the costs of the 
suit out of the Rs. 53691 in his hands, then to pay the sums due 
to the persons just mentioned as their shares of the surplus, and 
lastly, to pay the interest on the balance remaining in his hands, 
monthly to Shiba Sundary Dassee during her natural life till 
further orders of the Court to be applied in the performance of 
the trusts of the will of Bhaggobutty Dassee. It concludes.with 
the reservation that “ the decree is to be without prejudice to 
the right if any of Haro Soondary Dassee who has not been 
served with notice of the hearing” ; Haro Sundary it is to be 
observed was the widow of the lunatic Joy Kristo Bysack. 

A mqnth after the passing of the decree and before it 
could be carried into effect Shiba Sundary Dassee died, on the 
14th January 1858. 

Thereafter the executors to Udoy’s estate applied to the 
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Court to appoint a fit and proper person to execute, perform and 
keep up, all the religious trusts mentioned in the will of Bhaggo- 
butty Dassee, and on the 5th June 1858 an order ns passecf 
that a reference should be made to the*Maste‘r to enquire and 
report who is a fit and proper* person. The referring order 
"as in fact drawn up on the 3rd August 1858 and in addition 
to the above directed the Master to ascertain what amounts 
I’doy’s executors had advanced to Shiba Sungari for the purpose 
of performing the sheba of the idols, and then to credit to them 
those sums as payment of the interest due from them on the 
Its 53,691. 

Meetings were held before the Master on the 8th and 13th 

September 1858, and the Master directed that notices of the 
proceedings should be given to every one interested in the endow¬ 
ment whether entitled to rank as sheba,ts or not, and in accordance 
uith that direction notices were issued to sixteen persons. Hara- 
k i| man and her sister anj theexecutors of Udoy Chand were already 
parties .1. the proceedings. The sixteen persons included every 
member of the family of Gobmda Chandra Bysack then alive 
belonging to the branches created by the children of his two 
wives I„ those notices ,t was stated that the Master would con¬ 
sider the right of all parties claiming to act as trustees in the 

Cw r " iSi “ '™*‘ b >- th ' - * Bhaggo- 

wilder ih^ : f l Stptember ,he question was raised 

i * "” d ; r ' h ' "Pfcrf »» the death of 

;, 0 3 “> “ “ ll >' d “ h oft ho trustees. The Master, 

question hut r n ° teS Sh ° W ’ d ‘ d 001 aUempt t0 decide this 
pedigree and the H h ‘ S condus ' on follows. » Considering the 
persom c,aiming bef ° re ^ 1 - * 
pouched for personally b^eTl ^ PWpeT if dul y 
,hem ’ Tarim, Mohon and NinnM’° With 

grandsons (son's sons) of the co-wife of BhaggobuKy^* 0 " 8 

X::; 1 \x::T eM ^ r Mr 

parties he appears to tT the . ri « hts the 
‘he death or- the last tr t ^ ^ the succession opened on 

co-wife Tarini, M h 3 n ‘ U n r N and , that ** * rand — * *h. 

In the report which w" t 7 the P^emial heirs. 

,!,h ^ ■«» * 

Mghten as Master it • T ™ 6 succ eeded Mr. Mac- 
’ “ W3S S,m P'y s ‘«ed that Tarini Charan 
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Bysack, Mohan Chand Bysack and Nirmal Chand Bysack were 
fit and proper persons to execute, keep up aud perform ail the 
religious trusts. 

On the 7th June 1859, the report was laid Before the Court, 
and Counsel fcfr the* parties were* heard. The report was 
absolutely confirmed, and thes Court declared that Tarini, Mohan 
and Nirmal named in the report were fit and proper persons to 
execute, perform, and keep up all the religious trusts mentioned 
in the will of Bhaggobutty Dassee. Order was also passed on the 
Receiver to hand over the jewellery and utensils belonging to 
the idols to those three persons and to pay them the balance of 
the profits of the real property monthly during then natuuil 
lives or until the further order of the Court. It waS further 
directed that the order was passed without* prejudice to the 
rights, if any, which the persons declared entitled to the surplus 
profits of the houses in Chowringhee and Pathuriaghatta under 
the decree of the 14th December 1857 might have therein. 

On the 6th July i860, the Registrar of the Court reported 
what sum was due to the estate from Ramanath Tagore and 
Madan Mohan Chatterjee, executors of Udoy's estate, after taking 
an account of the sums received by them on account of the 
profits of the property covered by the will and of the disbursements 
made to Udoy and by them under the terms of the will. On 
the 18th February 1861,,they were both relieved from their 
duties as executors to Udoy Chand’s estate. 

On the 1st September 1876, Gopal Lai Sett, defendant No. 1 
in the present suit, irfctituted a suit No. 560 of 1876 in the High 
Court at Calcutta which had succeeded to the old Supreme, Court 
on its abolition, against Tarini Charan Bysack, Mohan Chand 
Bysack, and Nirmal Chand Bysack who under the order of the 
Supreme Court of the 7th June 1859, had assumed the manage¬ 
ment of the endowed properties. Kanai Lai Sett, his brother 
defendant 26 in the present suit, was made a proforma defendant. 
Kanai Lai Sett was born on the 6th October 1856, and tfie 
plaintiff on the 22nd January 1859. The plaint of that suit 
after setting out all the previous history of the proceedings in 
connection with the will of Bhaggobutty Dassee proceeded in para 
25 to state th’at “ under the circumstances aforesaid, plaintiff sub¬ 
mits that he is entitled to conduct as shebait the sheba of the 
religious trusts constituted by the said Bhaggobutty Dassee, the 
defendant Kanai Lai Sett (his brother) being entitled to act as 
co-shebait, and the plaintiff further submits that as such shebait 
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or co-shebait he is entitled to the custody of the properties dedi¬ 
cated to the said shebas." And in para. 27 it states “The 
plaintiff submits that no adjudication was ever made or sought 
to be made as to the right of shebait in the suits hereinbefore- 
mentioned and he further 'submits that no adjudication of his 
rights was possible in the said suits as he was not a party 
thereto." The plaint goes on to state that Tarini Charan, Mohan 
Chand and Nirmal Chand pretended to be owners of the trust 
properties, though in fact they were only trustees temporarily 
appointed, and prayed that the rights of the plaintiffs and of 
Kanai Lai to the shebaitship be ascertained and declared, and that 
Tarini, Mohan and Nirmal, be directed to make over to them the 
idol’s jewels and ornaments and to file an account of the trust 
funds from the 7th June 1859 up to the date of suit, and that all 
funds &c., due to the trust properties be handed over to the 
plaintiff. 


Tarini Charan, Mohan Chand and Nirmal Chand filed a 
written statement in which inter aha they alleged that the ap¬ 
pointment made, under the yvill of Bhaggobutty Dassee, of Udoy 
Chand as manager of the trust properties for the purpose of 
having the religious ceremonies of the idols duly performed was 
merely a personal one, that no member of the family was entitled 
directly to worship the idols, but that under the will Udoy Chand 

was empowered simply to provide, for hnd superintend the per¬ 
formance of the worship, that he acquired no heritable right or 

title to the endowed properties, that he had no power under his will 
to appoint U0p.1l Lai Sett and Kanai Lai Settliis grandsons, unborn 
at the time of his death, as shebaits of the endowed property, that 
1 ’doy Chand’s family was fully represented inthe proceedings before 
the Supreme Court which terminated with the order of the 7th 
June ,857, by which the three defendants were appointed she- 
halts of the idols, that they the defendants left it to the Court to 
d^ermme whether their appointment was temporary or not, and 
they denied the right of Gopal Lai Sett and Kanai Lai Sett to 

the shebaitship as claimed in the 25th and 26th paras, of Gopal 
I-al s plaint. 

The suit was dismissed on the 28th May 1877 00 the ground 
t .at the plaintiff had no locus standi to sue the defendants. It 
‘ !, t M!' ain,ilfClaimedthe ri « ht to the shebaitship 
He ft * T ° f Ld ° y Chand ’ that at the time of Ud °y* Chand’s 
S Pl r iff n0r h 's brother were born, their mother 

Lakhimom bemg then only a year old, that no bequest to a person 
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unborn at the time of the testator’s death could take effect, (and 
in support of this view the case of Tagore v. Tagore (i) was re- 
. ferred to), and therefore that under the will, Gopal Lai and Kanai 
Lai toolj nothing. Lakhimoni was the sole heiress of Udoy Chand 
and stood between* the pfaintiff Gopal Lai and his brother Kanai 
Lai and the succession. It was* stated that though Lakhimoni 
was willing to relinquish her rights in favour of her sons, it was too 
late at that stage to^allow her to do so. It was further held that 
as Lakhimony had been a party to the previous litigation, Kanai 
Lai was bound by it, and that it was doubtful whether, though 
Gopal Lai was not a party, his interests were not sufficiently re¬ 
presented though he was born only six months before the final 
decree of the 7th June 1859. 

Mohan Chand Bysack died in November 1879,.and after 
notice had been given to the surviving parties in the previous 
litigation and after hearing Counsel, the High Court on the 1st 
March 1880 passed an order recording the fact of his death and 
directing that the Receiver do pay to Tarini Charan and Nirinal 
Chand, as the surviving trustees, the rents and profits of the real 
properties belonging to the endowment in his hands and ordering 
the Comptroller General of Accounts &c. to pay to them the 
interests on the monies belonging to the same estate which were 
in deposit. 

On the 16th September«i881_, Hara Kumari Dassee daughter 
of Golapmoni Dassee instituted a suit against Tarini Charan and 
Nirmal Chand, making also defendants Monmohini Dassee, the 
grand-daughter of Bhaggobutty Dassee and sister of Udoy Chand, 
and Pria Nath Sett and Rama Nath Sett, the great-grandsons of 
Bhaggobutty Dassee, sons of Radha Kanto Sett. The suit was for 
her share in the surplus profits of the two houses in Chowringhee 
and Pathuriaghatta which had been left to them by Bhaggobutty 
in her will, the proforma defendants being co-legatees under the. 
same bequest ;she further claimed as one of the beneficiaries under 
the trust.created by the will of Bhaggobutty to be entitled to call 
for an account from Tarini Charan and Nirmal Chand of their 
dealings with the properties. It was prayed that the suit be 
treated as supplemental to the previous suit brought by Golap¬ 
moni and Chand Kumari. There was also a prayer for the removal 
of Tarini Charan and Nirmal Chand from their office as trustees. 

A written statement was filed by Tarini Charan and Nirmal 
Chand in which for the first time in para. 6 a claim is put forward 
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on their behalf to be heirs-at-law of Bhaggobutty Dassee as grand¬ 
sons of the co-wife. It is not distinctly stated, however, over what 
other heirs they had a preferential right. They denied that there ^ 
was any surplus from the profits of the two houses to which the 

plaintiff could lay any claim. 

The preforma defendants supported the plaintiff. 

On the 23rd May 1882, a decree was granted by Wilson J. 
in favour of the plaintiff. It was ordered that the suit should be 
treated as supplemental to the previous shit in the Supreme 
Court. The trustees were ordered to render accounts and to pay 
to the plaintiff any share of the surplus out of the profits of the 
two houses which might be found due. On the 22nd July 1882 
an order was passed on the defendants to file a state of facts and 
that the epquiry’be referred to the Registrar. 

(j„ t he 19th January 1886, Tarini Chand died, and on the 
10th January 1886 an order was passed apparently by the 
Registrar substituting for him his son Nakoor Chand Bysack as 
his representative in the" suit. 

On the 8th or nth May 1885, one of the idols was stolen and 
was afterwards discovered* in a disfigured and broken state. It 
has been suggested, but the suggestipn has not been pressed, that 
this destruction of the idol had the effect of converting into 
secular property the property which had been endowed for the 
worship of the idol. If authority .were wanted to controvert 
tins contention, it is to be found in Chapter XIV of page 441 of 
the Treatise on Hindu law by Golap Chandra Sarkar Sastri and 
the Texts 7 to 10 given in the same Chapter to which he refers. 
The .image or idol is merely the symbol of the Deity, and the 
object of worship is not the image but the God believed to be 
manifest in the image for the benefit of the worshipper who 
cannot conceive or think of the Deity without the aid of a 
perceptible form on which he may fix his mind and concentrate 
his attention tor the purpose of meditation. If the image be 
cracked, broken, mutilated or lost, it may be substituted by a new 
one duly consecrated The argument has not however been 
seriously pressed 

On the iqth July 1886, an application made by Nirmal Chand 
the sole surviving trustee for payment of the profit of the 
trust property.to him alone was dismissed. 

■On the 12th August 188 b, on an application by Haja Kumari , 
Dassee after notice to Nirmal Chand, Nakoor Chand and others, 
and after hearing counsel, an order was passed directing that a 
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reference be made to the Registrar to enquire and report wljo 
would be a fit and proper person to be associated with Nirmal in 
J the execution and performance of the religious trusts contained 
in the will of Bhaggobirtty Dassee. • 

Proceedings seem to ha\^ gone on before the Registrar till 
the 6th March 1887 when he recorded a note to the effect that 
Nakoor Chunder Bysack was a fit person to be appointed with 
Nirinal as trustee.* On the 29th March 1888, Lakhimoni was on 
her application made a party to the proceedings. On the 29th 
March 1888, the Registrar.recorded a fresh note to the same effect 
as that of the 6th November 1887, and on the 15th September 
1888 the Registrar submitted a report to the effect that" Nakoor 
Chander Bysack was a fit and proper person to be associated with 
Nirmal Chand as trustee subject to his giving security. On the 
6th December 1888, the report was laid before the Court and 
discharged, and a fresh enquiry was ordered. 

From the minute of the learned J\idge, Trevelyan J., who 
passed this order, which does not appear to have been recorded 
quite correctly, it seems that he was bf opinion that the Supreme 
Court by its order of the 7th June 1859 did not intend to confine 
the shebaitship to the descendants of the co-wife of Bhaggobutty 
Dassee, as the Registrar in making his selection seemed to believe, 
and a fresh order was issued to the Registrar “ to select from all 
the members of the family that 'are descendants of Gobind Chand 
Bysack either by Bhaggobutty or Kanakmani.” 

On the 7th June 1889, the Registrar made a fresh report to 
, the effect that Lakhimonee Dassee, the daughter of Udoy Chand, 
was a fit person to be associated with Nirmal Chand as trustee, 
and on the 29th July 1889 it was ordered by the Court that 
Lakhimonee Dassee be appointed a trustee. It was further 
ordered that all the costs of the parties were to be paid out of 
the trust properties and funds. 

On the nth November 1889, Lakhimonee Dassee died, afid 
on the 9th December 1889, a fresh reference was ordered by the 
Court to the Registrar to enquire and report who was a fit and 
proper person to be associated with Nirmal Chand as trustee. 

On the 3rd April 1890, Hara Kumari died. 

On the 6th May 1891, the enquiry before the Registrar 
> commenced. On the 27th June 1891, he recorded a note, apd on 
the 16th July 1891, he submitted a report recommending* that 
Gopal Lai Sett, one of the grandsons of Udoy Chand, was a fit 
person to be associated with Nirmal Chand as trustee. On the 
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23rd November 1891, the report was confirmed, and Gopal Lai 
Sett (defendant No. 1 in this suit} was appointed trustee of the 
endowment in association with Nirmal Chand. It seems however 
that from that date up, to to the present tine, Gopaf Lai has 
never discharged any of his duties as trustee. 

The following dates are also important for the purposes of 
this suit. 

On the 18th June 1896, Haro Sundari, the widow of the 
lunatic Joy Krishto Bysack died. 

On the 11th June 1900, Nirmal Chand the last of the three 
trustees appointed by the Supreme Court died. Since his death, 
no one Jias been looking after the trust. 

On the 1st August 1904, the present suit was filed, and on 
the 24th November 1905, the original plaintiff Purna Chandra 
Bysack, one of the grandsons of Nirmal Chand Bysack, died. 

In order to complete the history of the previous proceedings, 
it is necessary to go back to the suit brought by Hara Kumari 
against Tarmi Charan and his co-trustee for a third share in the 
surplus of the two houses which was referred to the Registrar 
for enquiry on the 22nd July 1882, and to notice how it was 
finally disposed of. On the 15th March 1888, after prolonged 
proceedings before the Registrar and the submission of several 
reports, it was declared by the Court that the amount of money 
received by Tarini Charan Bysack and his two co-trustees from 
thi 7th January 1859 to the 19th January 1886 was Rs. 1,10,248 ; 
that the sum of Rs. 86,212 had been expanded on,,the worship 
of the Thakoors, leaving a balance of Rs. 24036. Out of this 
balance, Rs. 17,187 was declared to be the surplus profits of the 
properties devoted to the worship of Thakoorani Ananda Moyee, 
and Rs. 6849 as the surplus income derived from the property 
set apart for the worship of Issurjee Gopal Thakur, and Nirmal 
Chand Bysack was directed to divide the latter sum between the 
parties then entitled to in the proportions mentioned in the 
decree of the Supreme Court of the 14th December 1857 ; and 
on tlfe 28th March 1889, an order was passed directing him to 
payRs. 1141.8 to Bolye Chand Sett and Sham Lai Sett, the 
executors of Preo Nath Sett, being i-6th share of Rs. 6849. 

It is to be observed that in this order of the Court the error 
was confirmed which had crept into the decree of the Supreme 
Couti of the 14th December 1857 by which the Thakoor Sri 
Gopal Jew was by mistake substituted for the Thakur Ananda 
Moyee Thakoorani as the idol, the worship of which was to be 
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defrayed in the first instance from the profits of the two houses 
in Chowringhee and Pathoorfeghatta. 

5 On the 20th February 1890, a further order was passed 
directing the Receiver to^open separate, accounts of the profits 
of the two houses in Chowringhee and Pathuriaghatta set apart 
for the worship of Thakur Gopalji (Ananda Moyee Thakurani), 
and after paying all necessary costs, fees and expenses and after 
paying to the tri^tees Nirmal Chand and the person to be 
associated with him the sum of Rs. 77 monthly to be applied 
for the worship of the Thakur, to divide the balance into six 
equal parts, of which two were to be paid to Hara Kumari 
(as representing the branch of Gopalmoni Dassi), one t,o Bolai 
Lai Sett and Sham Lai Sett, one to Ramanath Sett (these three 
persons representing the branch of Radha Kanta Sett), and two 
to Rajnarain Bysack son of Monmohini Dassee, (one oT the 
original legatees). All costs of the proceedings were ordered to 
be paid out of the trust estate. , 

It does not appear, however, that there has been any division 
of the surplus since the order was passed. 

Meanwhile, as we have been informed by the Counsel for 
the different parties, the Sum of Rs. 53961-10-0, the sum 
invested in Government paper as part of the endowed property 
and out of which under definite orders of the Court the costs of 
the parties to previous litigation has been paid, has dwindled 
down to about Rs. 17000. 

The principal reliefs claimed in the present suit are : 

(1) That the will of Bhaggobutty Dassee may be construed and 
the rights of all parties thereunder with regard to the Shebait- 
ship and surplus income may be ascertained and declared. 

(2) That the plaintiffs right to the shebaitship be declared 
either singly or in conjunction with the other heirs of his 
father Nakoor Chandra Bysack, or in conjunction with them and ' 
the heirs of Mohan Chand Bysack and Nirmal Chand Bysack. » 

(3) That it be declared that the defendant Gopal Lai Sett 
has no right in the Shebaitship or in the surplus income. 

(4) That it be declared that Radha Kanta Sett, Golap Dassi 
and Monmohini Dassi, if entitled to the surplus income at all, were 
entitled during their lifetime only and that their heirs and 
representatives had no right to it. 

? (5) Thht an account be taken of the expenditure incurred 

for the performance of the trusts of the will since the last account 
was taken. 
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(6) That the balance found outstanding of the real pro¬ 
perties and out of the sum of Rs. 53961-10 be paid over to the 
plaintiff. * 

(7) That it be declared that th» defendant Go£al Lall 
Sett never acted and is not a, fit and proper person to act 
as a trustee. 

(H) That in case of doubt as to persons rightly entitled 
to the Shebaitship, a fit and proper person be appointed by the 
Court and 

(0) That, if necessary, a scheme may be formed by and under 
the direction of the Court for the due performance and execution 
of the trusts of the Will. 

For the shebaitship, there are in the present suit three 
1 bile rent sets of claimants, the interests of the members of each 
set being substantially identical, though in one set the plaintiff 
is to be found with several of the defendants. The first set 
including plaintiff covers all the members of the branch of the 
family of the co-wife Kanak Moni Dassi. The second embraces 
all members of the brandh of the family descended from Pran 
Krista Bysack, the eldest son of Bhaggobutty Dassee. The third 
includes all the descendants of Radha Kanta Sett, the grandson, 
daughter s son, of Bhaggobutty Dassee. Each of these sets claims 
the whole of any genera! surplus exclusive perhaps of the surplus 
of the profits of the two houses in Chowringhee and Pathuria- 
gh.itta The descendants of Monniohini Dassee, Radha Kanta 
Sett and Golap Moni Dassee claim to be^ntitled under the will, 
each branch to a one third share of the surplus profits of these 
two houses 

I lie mam question in dispute between the parties appear 
from the following issues for trial which have been framed at the 
request of the different Counsels : 


(r) Who were Bhaggobutty's heirs ? 

v, 11 ^ Up ° n 3 pr ° per cons t™ction of Bhaggobutty’s 

or C t ° y C '! and ’ S P ° Siti0n ? WaS he 3 trustee >‘ a Shebait 
or an executor only ? 

shipby P "" ‘° ‘"’“"r ™“»ors to tho Shebait- 

> bta i si,1b"" d ” * " M '" bai ‘ wi,h Ud0 * “ a <“ !he 


what 


the idols i_ WaS * he P ° sition of Shiba Sundari with regard t 

t “"'S' “ ,h * 'O' the porpos 

P er, °rm.ng the worship, or a Shebait ? 
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(6) If Shiba Sundari was a Shebait, of what idol or idols was 

she Shebait ? • • 

(7) On whom did the Shebaitship devolve on Udoy Chand’s 
death ?« 

• • • 

(8) What was Joy Krishto Bysack’s mental condition at the 
time of Bhaggobutty's death T Was he by reason of lunacy 
permanently excluded from the succession ? 

(9) Was Joy Kristo incapacitated by lunacy from succeeding 
to the stridhan of his mother or was he incapacitated from suc¬ 
ceeding as Shebait ? 

(10) Has the right to the Shebaitship ever been determined, 
and if so, when and how ? 

(11) Were the several orders made in the suits referred to 

in the pleadings, orders merely appointing trustees to.the Sheba, 
and what was the effect of the appointments ? • 

(12) Is Behari Lall Sett or are any of the descendants of 
Radha Kanta Sett bound by, and if so by what, orders passed in 
those suits in relation to the endowed property ? 

(13) Is the question of the distribution of the surplus income 

of the two houses in Chowringhee and Pathuriaghatta res 
judicata. • 

(14) Does Bindubashini as administratrix of the estate of 
Haro Kumari, so far as it is stridhan , represent the line of Golap 
Moni Dassee so far as the inheritance to the share of the surplus 
income of those two houses is concerned ? if not, who is entitled 
to the share ? 

(15) Did Bhaggobutty dispose of all her stridhan by her 
will ? if so to whom ? 

(16) Is Gopal Lai entitled to be a .Shebait ? 

(17) When did the succession open to the Shebaitship ? 

(18) Were any of the properties mentioned in the will of 
Bhaggobutty originally granted to her by her sons Joy Kris^ 
Pran Krishna, Radha Krishna and Jamuna Dassee, widow of I^aj 
Kristo, and if so what persons are now entitled to them ? 

(19) How far was Shibo Sundari associated with the service 
of any idol except Ananda Moyee Thakurani ? 

(20) Wl\pt are the Thakurs, the service of which is dealt 
with in the, appeal ? 

(21) What are the specific directions with regard to any one 

of these Thakurs ? *, 

(22) How far, if at all, is the plaintiff or the sons of Nakoor 
Chand Bysack estopped by the statements of Nakoor Chandra 
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Bysack in his deposition before the Registrar in the suit mentioned 
in'the thirteenth paragraph of the written statement and statement 
of facts filed on.the 14th February 1888 and the 1st March 1889 ? 

(23) Are the defendants 7 and 8 entitled t.o the expanses of 
the Sheba from the 19th January 1886 up to date'? 

(24) Was Nirmal Chandra Bysack, the father of defendants 
7 and 8, the legal representative of Joy Krishto Bysack after the 
death of Haro Sundari Dassi, the widow of Jo y Kristo, and are 
the present defendants now on the death of Haro Sundari entitled 
to the sheba as heirs ? 

(25) If Shiba Sundari was shebait of only Ananda Moyee 
Thakurani, did the right to the shebaitship of that Thakur 
open out on the death of Shiba Sundari, and are defendants 7 
and 8 now'entitled to those rights ? 

(26) Is the plaintiff in possession of the movable properties 
of the Thakurs ? What are those properties and who are now 
entitled to them ? 

In dealing with these issues we have to take into consider¬ 
ation the following main points : 


What was the nature of the previous suits instituted in the 

Supreme Court and the High Court, and what was the effect of 

the decisions in those suits, or, in other words, did the Court 
treat those suits as suits for the administration of the estate of 
the deceased Bhaggobutty Dassee or as suits for the construction of 
the will and determination of the trusts, if any, created under it ? 

Did the Court in those suits finally determine in which 
branch of the family the right of inheritance to the shebaitship 
of the endowment vested, supposing that any endowment was 
created by the will, and did the Court finally decide the rights 
of the various members of the family to shares in the surplus 
profits of the houses in Chowringhee and Pathuriaghatta ? 

If there has been no construction of the will and deter¬ 
mination of the rights of the various members of the family to 
the property covered by the will, or under the endowment, if 

an> created by the will, or to the surplus share of the profits of 

the houses m Chowringhee and Pathuriaghatta, what is the proper 
construction of the will, and what are the rights of the various 
parties ? 

1™,'!’™“. "“"" ry ,hi * Courl ■“*. I" order to arty out the 

frame a scheme for 

“taSrJ blT “ “ ,h ' » • «"• 
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How should the costs of ^the present litigation be met ? 

There can be no doubt that the immediate outcome of the 
litigation up to the present date has been ruinous "to the proper¬ 
ty, whether it be • trust ^property or not, covered by the will. 
The costs of the litigation vtfiich have been ordered to be paid 
out of the estate have reduced the capital sum invested in 
securities from Rs. 53,691 to about Rs. 14,000, and from the 
date of Nirmal ChRnd’s death on the nth June 1900 the wor¬ 
ship of the idols has been entirely neglected. 

We have already noticed that the parties ranged as plaintiff 
and defendants in the present suit fall into three main groups, 
and as the members of each group adopt with some slight 
modification the same arguments, it will be convenient to set out 
these three series of arguments. At the same time, any special 
line, adopted by any special member of any group, will be 
noticed. 

The first group consists of the original plaintiff, his two 
brothers Atul Chandra Bysack and Gagan Chandra Bysack, 
defendants Nos. zo and 21 , and his* nephew Khoka, defendant 
No. 22 . These are all the surviving descendants of Tarini 
Chand Bysack. With these are associated defendants Nos. 9, 
10 , it, 12 , 13 , the grandsons of Mohan Chand Bysack and 
defendants Nos. 7 and 8 the t two surviving sons of Nirmal Chand 
Bysack. The two latter advance a case of their own in additjon 
to that put forward on behalf of the plaintiff. This group, it is 
to be observed, includes all the surviving descendants of Kanak 
Moni, the co-wife of Bhaggobutty Dassee. 

The second group embraces the surviving descendants of 
Pran Kristo the eldest son of Bhaggobutty Dassee. They are 
Gopal Lai Sett,'defendant No 1, and his brother Kanai Lai Sett 
defendant No 26 , the grandson of Udoy Chand, and Gour Hari 
Bysack, defendant No. 2 , the grandson of Monmohini Dassee. The 
claim of the last mentioned is confined to a share in the surplts 
profits of the two houses. # 

The third group covers all the descendants of Radha Kanta 
Sett, the grandson of Bhaggobutty through her daughter Tripura 
Sundari. Tfiey include the sons and grandsons of Pria Nath 
Sett, viz., defendants Nos. 4 and 14 and Nos. 15, i(>, 23, 24, and 
25 and ^he widow of Rama Nath Sett defendant No. 5, and his 
son defendant No. 6 and three grandsons (defendants Nos. 17,18 
and 19). They claim an interest in the surplus as well as a right 
to the shebaitship of the endowment. 
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Lastly, there is defendant No. 3, Bindubashini Dasi the 
granddaughter of Golap Moni Dasi,'the daughter of Bhaggobutty 
Dassee, who claims an interest in the surplus profits of the two 
houses only. , , , 1 

The case of the plaintiff and the members of his group is as 
follows The property of which "Bhaggobutty died possessed and 
which was disposed of by her will was her ayatituka stridhan and 
the will covered the whole of her stridhan prqperty. This ques¬ 
tion was finally decided by the Supreme Court by its decree of 
the 14th December 1857. The suit brought by Golap Moni in 
the Supreme Court, whatever its form may have been, was in fact 
a suit for the construction of the will, for the determination of 
what properties, were covered by the will, for the decision 
whether any, and if so, what, trusts were created by the will, 
and what were the rights of the parties under these trusts, and 
thus involved the determination of the question in whom the 
right to the shebattship. had vested. The endowment was in 
fact a family endowment existing prior to the death of Bhaggo¬ 
butty. She carried on the worship of the idols, and in her will 
provided for the continuance of the worship. There was no 
distinction between the idols—the worship of all was joint and its 


cost was defrayed out of common funds Under the terms of 
the will, Shiba Sundari was in fact appointed the Shebait of the 
idol, Udoy Chand being appointed' Manager of the endowed 
properties and executor under the will for the purpose of carrying 
out its terms and of supplying Shiba Sund ? ri with the necessary 
funds to meet the cost of carrying on the worship of the Thakurs. 
I’hough Shiba Sundari was in the will mentioned in connection 
with the worship of Thakurani Ananda Moyee only, she was in 
fact constituted the shebait of all the idols as there was no attempt 
made in the will to allot the profits of the different properties 
to each of the idols separately, as the worship of all was carried 
rtn jointly, as there were no separate accounts, and the shebait 
of one must have been the shebait of all. The right of Shiba 
Sundari to the shebaitship was finally determined by the Supreme 
Court ,n that suit. The succession to the shebaitship opened out, 
therefore, only on her death in 1858, and the right of inheri¬ 
tance to a shebaitship followed the same line as .the right of 
inheritance to immovable property. At that time Tarini Chand 
>*ick, Mohan Chand Bysack and Nirmal Chand Bysack the 
gran sons of the co-wife of Bhaggobutty were the preferential 
• The son of the co-wife is under the Hindu Law a prefer- 
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ential heir to a daughter’s son, and therefore the sons of Radha Civil. 

Kanta Sett, who was then dfead, had no right to the shebaitship. 1908 . 

- The right of Tarini, Mohun and Nirmal to the .shebaitship was PurnaThandra 

finally ‘determined by # the Supreme .Court by its decree of the Byaack 

7th June 1850, and that decided everything connected with the Q opa i Lai Sett. 

trusts created by the will except only the right to the surplus - 

profits of the two houses in Chowringhee and Pathuriaghata Judgment, 

which was specially reserved. The suit brought by Gopal Lai Sett, 

defendant No. i, in the High Court on the 1st September 1876 

asserting his right to the shebaitship was dismissed on the ground 

that he had no locus standi and had the effect of confirming the 

order of the Supreme Court of the 7th June 1859. 

As to this argument it must, however,, be observed that 
Gopal's claim to the shebaitship was based on the will of Udoy * 

Chand, and it was held that he had no locus standi to pht for¬ 
ward any claim under the will as he was not born when Udoy f ■> f; 
Chand died. . ' 

Further it has been argued that the suit brought by Kara - 
Kumari Dasi on the 16th September. 1881 was supplemental to : • 

the suit brought by Golap Moni, and that in that suit all she , 
claimed was her one-third Share of the surplus profits of the twe* . 
houses in Chowringhee and Pathuriaghata. The orders passea- - . 

on her application, made on the 12th August 1881 in that suit*, 
that fresh trustees should be associated with Nirmal Chand, a^. 

his two brothers were then dead, could not have the effect' of ' £2 

*»"-5 1 >*' *** 

re-opening matters decided by the Supreme Court by its decrepn ‘ 
of the 7th June 1859, nor could they go behind those orders. 

The order of the 29th July 1889 appointing Lakhi Moni the 
daughter of Udoy Chand joint trustee with Nirmal, and, after 
her death, the order of the 23rd November 1891 appointing 
Gopal Lai Sett to be joint trustee must therefore be regarded as 
temporary orders passed for limited purposes only and not as 
re-opening or re-determining the question of the right »of 
succession to the shebaitship. Such orders passed on mere 
interlocutory applications could not displace a decree solemnly 
delivered after due trial on full materials and hearing of parties. 

Gopal Lai Sett, since his selection and appointment, had failed to 
discharge «ny of the duties of a shebait, and must be rejected 
as unfit for the office. 

In {he suit brought by Hara Sundari the order passed on 
30th January 1886 after the death of Tarini Chand, substituting 
his son Nehal Chand as his representative, could only have been 
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passed on the assumption that Tarini Chand’s title as shebait 
was definitely settled. In that suit, Tarini and Nirmal in their 
written statements asserted that they were heirs to Bhaggobutty 
as grandsons of the co-wife in preference to all other members 
of the family then living, which included the sons of Radha 
Kanta Sett who was the daughter's son of Bhaggobutty, while 
Pria Nath Sett, the son of Radha Kanta, merely claimed to be 
entitled to a share in the one third share of the surplus profits 
of the two houses which was left by the will to his mother 
Tripura Sundari. Up to the 23rd May 1882 when the order 
was passed by Wilson J. on the suit of Hara Sundari, no 
attempt had been made to impeach the proceedings of the 
Supreme Court, the subsequent suits being brought as supple¬ 
mental to that suit. 


It has further been argued on their behalf that it is im¬ 
possible now to contend that there was no endowment, that the 
property was all secular, and that the succession opened on the 
death of Bhaggobutty. Such a contention was not advanced 
before and in the face of the decision of the Supreme Court 
cannot be maintained. It is also impossible to contend that 
under the terms of the will, no sheba : t at all was appointed, as 
cle.11 ly Udoy Chand and Shiba Sundari were mentioned as the 
persons who were to carry on sheba ; or that there was an 
absolute appointment of Udoy carrying with it a heritable right 
as Udoy was directed to carry on the sheba with the consent of 
Shiba Sundari ; or that there was a personal appointment of those 
two persons with regard to the worship of Ananda Moyee 
Ihakurant alone as no distinction was made between the 
two Idols or direction given as to the amount to be devoted 
t le wors ip of each ; or that the appointment of Udoy 
w a personal appointment of him alone as Shiba Sundari 

w th JhTba S H h J m - Ud ° y W3S SdeCted f0r 

i Shiba Sundari, because it was expected that he would 

' 7 ;; ;°" S ' Vh K ° W ° uld be able ‘0 carry on the worship. When he 
died, the shebaitship devolved on Shiba Sundari. After her death 

L fZTT X'T"” 1 'add Ni™„ were, 

bJZLZ P ' em C0 ”*’ the 

,h “ “»•<» ■>< 

i> placed on”chap[’e''lv”«l 1 io'„' i , r “ ll “ 



vol. viii.] 


HIGH COURT. 


Dinonath Banerjee and others (i). We may observe, however, 
that in the case referred to, the point did not arise, and an opinion 
is mertjy expressed by the Judges that it was covered by the 
Hindu Law of Inheritance. It is argued that the text of the 
Dayabhaga is to be preferred to the opinion of Sri Kirshna who, 
as noticed in the case of Rim Gofial Bhattacherjce v. Narnia 
Chandra Bandopaplhya (2), differs in more points than this from 
the Dayabhaga. 

It was further argued that the shebaitship was heritable in 
the same way as other immovable property. The right could not, 
therefore, have passed under the will of Udoy to his grandsons 
who were not born at the time of his death, as the ruling in 
Tagore v. Tagore (3) is applicable to a hereditary 'ollice (see 
1 Guana Sambanda v. Vein Pandaram (4). 

On the deaths of Udoy and Shiba Sundari, the shebaitship 
reverted to the heirs of the testatrix, [see, 6 'opal Chinnier Bose v. 
Kartiok Chundcr Dey (5)] and they were Tarini, Mohan and 
Nirmal the grandsons of the co-wile. . 

Defendants Nos. 7 and 8, the representatives of Nirmal’s 
branch of this group of the "family, though relying on the case 
set up by the plaintiff, put forward a fresh case of their own, 
which is as follows. When Bhaggobutty died in 1841, her son 
Joy Kristo was alive, though h»had become a lunatic in 1826. 
On his father’s death Joy Kristo inherited his share of the 
ancestral property. Also his brother Raj Kristo having died in 
1821, and his brother’s widow Jamoona Dassee having died in 1847, 
5 a suit on his (Joy Knsto’s) behalf was brought by his committee 
on the 11 th October 1847, for a share of his brother’s property. 
To this the representatives of the different branches of the family 
were parties, and it was decided in his favour on the loth July 
1849. His lunacy was not congenital, and therefore did not bar 
him from succeeding as preferential heir to the property left bp 
Bhaggobutty Dassee ; see Murarji v. Parvati Bat (6). His title to 
the shebaitship passed to his widow Hara Sundari in 1850 on his 
death, and on her death in 1896 the right passed to Nirmal Chaud, 
his brothers Tarini Chand and Mohan Chand being then dead. 
On the deatl»of Nirmal, the right passed to his heirs, defendants 




Nos. 7 and 8. 

It was also pointed out that the Supreme Court in its deci'ee 
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of the 7th June, 1859, expressly stated that as the widow of the 
lunatic Joy Kristo had not been served with a notice of the suit 
and had not appeared, her rights were not affected by the,decree. 

It was further contended that defendants Nos. 7 and 8 were 
entitled to be recouped the money spent after 1886 by their 
father Nirtnal Chand. 

The case set forward by the second group which includes 
Gopal Lai Sett defendant No. 1 and Kanai Lai Sett defendant 
No. 26, the grandson of Udoy Chand Bysack, is as follows : 

(A) Either there was no dedication, partial or complete, under the 
will of Jlhaggabutty of her properly to the idols for the purpose 
of carrying on the worship. The will merely created a series ol 
trusts on the property, the beneficial interest in which vested on 
her death in her heir Udoy Chand. The lunatic Joy Kristo and 
the sonless widow Golap Mom had no right to succeed as heirs. 

(B) Or there was a complete dedication, 111 which case the shebait- 

ship vested in Udoy Chand absolutely and passed to his heirs. The 
use ot the expression “ Alahk o) the Sheba" indicated that the 
testator intended to convey to Udoy Chand an absolute title as 
shebait. In support of this latter "contention, the cases of Lalit 
A/o/iun Singh Roy v. Chukkan Lai Roy (1) of Almsamut Kollany 
AW r v. I.uJimcc l'enhad (2) and of Guana Sambanda v. Vela 
I'andaram ( X) aie relied on, as also Mdyne’s Hindu Law (7th edition) 
paragraph 585. (C) Or assuming that there was a complete 

dedication, the whole of the rights to the property did not pass to 
the idol, but the founder retained a right to appoint a shebait on 
the death ot the incumbent of the office or to resume the 
property if the dedication failed, and therefore, if Udoy was 
appointed for lite, his heirs would be entitled to come in as 
shebaits, and in support ot this \iew the case of Gopal Chundcr 
Rose v. Kartuk Chundcr Dey (4) is relied on. Tnis last conten • 

f tiou we may say at once cannot be accepted. In the circumstances 
assumed, on Udoy s death the right to the shebaitship would pass 
to the heirs of Bhaggobutty, not to the heirs of Udoy. (D) It is 
also contended that Shib^ Sundari was merely a co-adjutor or 
overseer [see the case of Btojo Chundcr Goswami v. Raj Kumar 
R °y < 5 ) 3 * as such she had no title to the shelxdtship. This 
\ifw it is suggested is supported by the fact that she was not 
nTade a defendant in the suit brought by Golap Moni'and she was" 
sdected by the Supreme Court, on the report of the Master, only 

(1) (1897) I L. It. St Calc 834; L. H. 24 l. A. 76 

(3)(1875) St* W. It. 395. 

(3) (1890) L B. 27 t. A. 619 ; 1. L R. 21 Mad 271 

(4) (180t) 1. L it, 29 Ulo. 716. (5) (1901) 6 C. W. N. 310. 
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as a fit and proper person to carry on the worship of the deities 
under the trust. * 

The suit brought by Golap Moni was to ascertain the scope 
of the. will and what properties were dealt with by it and also to 
secure due administration to her estate. All questions relating 
to the construction of the will were reserved by the Supreme 
Court in that case, and the preliminary decree merely gave direc¬ 
tions to the Master to enquire into certain questions of fact for 
the purpose of a due administration of the estate. The Master 
was not required to decide the rights of the parties, and In fact 
he had no power to decide such questions, and in his notes of 8th 
March 1850 Tarini, Mohan and Nirmal are suggested as fit and 
proper persons to conduct the religious services ia accordance with 
the trusts, “ if duly vouched for personally by people who are 
wellacquainted with them.” Clearly, he did not intend to deter¬ 
mine the rights of the different parties to the shebaitship but 
to mention persons who were fit to carry on the worship tem¬ 
porarily, pending the disposal of the proceedings and the determi¬ 
nation of the rights of the parties (see? Daniell's Chancery Practice 
7th Edition 850). 

The fact that in the suit brought by Hara Sundari the son 
of Tarini was brought on the record as his representative after 
his death could not be taken to support the contention that 
Tarini was accepted as the sbebait by right of inheritance. 
In fact in that suit Tarini and Nirmal were charged with wrong¬ 
ful misappropriation £>f the profits, and it was on that account 
that Tarini's son was substituted as his representative after his 
death. If the other view were correct, why were not the heirs 
of Mohan brought on the record on his death ? 

Further, the state of facts filed by Lakhi Moni on the 23rd 
April 1888 and her subsequent appointment asshebait go to show 
that the right of inheritance to the shebaitship was not determined* 
by the Supreme Court in 1859 ; also the order passed by Trevelyan 5 - 
on the 23rd November 1891 sending back to the Registrar the 
reference for enquiring to select proper persons for the shebait¬ 
ship and his subsequent order ap|gpinting Gopal Lai Sett after 
receipt of the Registrar’s report, support the same conclusion. 

The case of these defendants therefore is that the succession 
opened on the death of Bhagabutty Dassee, that Udoy Chand then 
mcceeded lo the shebaitship and that Gopal Lai and Kanai t-al 
ts his heirs are now entitled to the office, and to the manage- 
nent of the endowed properties. 
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On behalf of the brother Kanai Lai Sett, a question was 
suggested whether the properties covered by the will of Bhaga- 
butty Dassee .were her ayautuk Stn'dhan or whether the will 
embraced all her property. It was not However pressed. * 

On Kanai's behalf it was also ^argued that the profits reserved 
for the worship of the idols constituted a small portion only of 
the entire profits of the properties covered by the will. Elaborate 
calculations in support of this contention were made shewing as 
the result that the balance after defraying the worship would 
come to something less than Rs. 500 out of an income of 
over Rs. 4,000. It was, however, contended that the effect of the 
will was not to create a valid endowment, but merely to charge 
the properties specified therein with certain trusts for the wor¬ 
ship of the idols The property therefore remained secular and 
passed bv the ordinary line of descent to Udov Chand on the 
death of Rhaggabuttv, and after Udoy’s death to his heirs. 

In response to the argument that the endowment was created 
prior to the will, it was argued that the Master’s report only 
indicated that Bhaggahutty carried on the worship and defrayed 
the expanses out of her own property but that' would not be 
sufficient to constitute an endowment ; see Ram Per.thad Dnss 
Adhtharee v Sreehvtee P'ist Adhikmee O'). 


In opposition to the contention that the bequest of the share 
in the surplus profits carried the right to the corpus of the propertj', 
reliance was placed on the cases of Ashntosh Putt v. Purga 
(h<i>iin Chatteltee (2), S/nendra A es hah /w 1 y. Poorga Stmdavt 
P,m (;1, Soiia/itu firwri v Sreemat/y f Hg^nfmondree Pnssee (4). 

It was also contended that the testatrix by declaring in the will 
that I doy was to be Multi: of the Sheba intended to confer on him an 
absolute and heritable title to the shebaitship, and in support the 
case of Ra/uanau Rhadttn v Katynyaui Pabee (;) was relied on. 

It was lastly contended that the failure of Gopal Lai in his 

previous suit could not bar him from recovering in the present 
suit. < In that suit he claimed as legatee of Udoy. In this' suit he 
claims bv right of inheritance. 

Gourhari Bvsack, defend^it No 2, who has been included in 
this group, in fact confines his claim to a share in* the surplus 
profits of the houses in Chowringhee and Pathuridfehatta, and 
relief on the decree dated the i ?th March 1888 in the suit of 


(II (1872) IS W R. S99 


ism r" S In 1 , A - Halo «« ; 5 O. I, R 

4 ngMi «| R . P ,<18 (!U 1271 Ole fits 

<41 (1889) 8M. I A «... (A) (1900) l. j, r. 27 Calc. 
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Hara Kumari and the order of the 20th February 1890 directing 
the payment of ™th of the* surplus to his father Rajnaratn 
Bysack. As Tarini, Mohan and Nirmal had au opportunity of 
being heard in thjt case. the question so far as their descendants 
are concerned isw judicata. In support of this contention the cases 
of Shyama Charan Bancrji v. Mrinmayi Debt' (1) and of Do,it 
Muhammad Khan v. Said Bcgnm and others (2) are relied on. 

The third gnjup includes the two branches of descendants of 
Radha Kanta Sett, the daughter’s son of Bhaggabutty Dassee. 
They are defendants Nos. 4, 5, 6, 14, 15, 16, 17, 18, to and 24. 
Their case is that the dedication of the properties to the idols 
was made by Bhaggabutty Dassee during her life time and that no 
endowment was created by the will. All that the will purported 
\ to do was to give directions declaring the various properties out 
of the profits of which the worship of the deities was to he kept 
up and to appoint Udoy Chand as manager of the properties. 
In carrying on the worship of Anand« Moyee Thakurani, due 
deference was to be paid to the wishes and advice of fihiba Sundari 
Dassee, but that direction had not tire effect of constituting her a 
shebait. It is not correct to say that the expenses of the wor¬ 
ship were to be defrayed from one common fund The will 
contemplated the appropriation of the profits of different pro¬ 
perties for the expenses of the worship of the different deities 
and the keeping of separate "accounts. The appointment of 
Udoy as manager of the properties and as executor of the will 
was purely a personal, appointment and conferred no right of 
inheritance on his heirs. 

s • 

The scope of the suit brought by Golap Moni was not fora 

construction of the will and a determination of the rights of the 
parties under the trusts, created thereby, but to recover the whole 
or a part of the property left by Bhaggobutty Dassee on the 
ground that she was the preferential heir and that Bhaggobutty 
had died intestate, or that the will, if valid, did not cover tfle 
whole of the properties of which she died possessed and that 
Golap Moni was entitled to the residue. The suit was one for 
administration of the estate of Bhqggjobutty Dassee for the pur¬ 
pose of securing to Golap Moni her rights as heiress. She had 
no interest* in the management of the endowment so as to seek 
^ in that suit for a construction of the will for the purpqse of 
> determining who were the persons entitled to the managentent. 
At most all she could ask for, in the event of the will being held 
(1) (1902) I. L. R. 31 Calc 79. (2) (1897, I. h. It 20 All. 81. 
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to be valid and to cover the whole of the Stridhan of which 
Bhaggobutty died possessed, was a construction of the will so far 
as it dealt with the surplus profits of the houses in Chowringhee 
and Pathuriag'hatta, and to secure the appointment of trustees 
for the purpose of enabling her to get her share of that surplus. 
In such a suit the determination of the right of the various 
claimants to the shebaitship could not have been in issue. All 
the Court had to look to was that fit and proper persons were 
appointed to carry out the trust for the purpose of enabling the 
plaintiff to obtain the relief she claimed. 

The decree passed by the Supreme Court in 1859 had the 
effect of determining only (i) what properties belonging to 
Bhaggobutty’s estate were in the hands of the derivative executors, 
(2) that there was due from Udoy’s estate to the trust the sum 
of Ks'53,601, (3) that the derivative executors should pay that 
sum to the receiver, (4) that an account should be taken of the 
receipts and disbursments by the executors after the death of 
Udoy in respect of the properties covered by the trust, (5) that 
Shibo Sundari was a fit and proper person to carry on the religious 
ceremonies provided for by the trust, and (6) that the surplus 
profits.of the houses in Chowringhee and Pathuriaghatta were to 
be paid, one-third to the representatives of Radha Kanta Sett, 
one-third to the representatives of Golap Moni and one-third to 
Monmohmi during her life-tiny; and to her representatives 
alter her death. 


1 he facts, that a receiver was appointed, that the trustees 
were appointed for their lives or until further orders,and that 
the costs 111 the suit of all paities were ordered to- be paid out 
of the estate of the deceased, all indicate that the suit was treated 
throughout as an administration suit, and no attempt was made 
in it either to construe the will authoritatively or to determine 
finally the rights to the shebaitship as between the various 
njembers of the family. 

I he fact that Joy Kristo Bysack was a lunatic was sufficient 
under the Hindu Law to disqualify him from inheritance to the 
shebaitship. It was not necessary that the lunacy should be 
congenital to disqualify for an office, the duties of which could 
not be discharged by a person who was not sane.Whatever 
may be the case'in Bombay, it has been held in Bengal that insanity 
the time the inheritance falls in is sufficient to exclude. 

7° rt ° f the Master that Tarini ’ M°han andNirmal 
were tit and proper persons to be appointed trustees, which was 
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confirmed by the Supreme. Court, could not have the effect of 
determining their right to the shebaitship. Such a question 
could qnly have been decided by the Court judicially on evidence 
taken before it. ‘The tftle now set forwaid, based on the conten¬ 
tion that the sons of a co-wife ^re preferential heirs to daughter's 
sons, was never advanced till Nirmal mentioned it in his state of 
facts in 1888, and he then suggested as a proper person to be 
associated with him as trustee, Babu Gour Das Bysack, a retired 
Deputy Magistrate who was not even a member of any branch 
of the family of Gobind Chand Bysack. Clearly he never con¬ 
sidered that the right to the shebaitship had been finally decided 
by the Supreme Court. 

As regards the relative rights of the daughter's son and the 
son of a co-wife to succeed to the it/nlhan of Bhaggobutty 
Dassee, it has been argued that the doctrine of spiritual benefit 
is not the only matter to be taken into consideration. The 
wishes of the person whose property it was, as also the wishes of 
the persons from whom she received the property by gift, have 
to be taken into consideration in determining the question ot 
inheritance to stndhan property. The instincts of natural affec¬ 
tion are allowed to have influence, and all authorities agree that in 
determining the line of succession, prominence should be given 
to the issue of the lady herself, i.c. sons, grandsons, etc., : (See 
Banerjee on Stndhan first edition page 416, as also the lists of heirs 
as given in Shama Charan’s Vyavastha Darpana at page 26a). 

Further, it is argued that the verse of the Dayabhaga 
on which the plaintiff relies is spurious and an interpolation. 
Chapter IV section 3 in which it occurs deals with childless 
widows, and verse 33 is entirely out of place with the context. 
Further, it contradicts Chapter IV section 2 verses 11 and 12. 
And thirdly, it is not referred to by the older commentators. 
It is first mentioned by Srikrishna. For two centuries the fciw 
had been otherwise, and the arguments of the plaintiff that the text 
of the Dayabhaga of Jitnuta Vahana must be taken to be g&nuine 
and authoritative and the opinior^of commentators ignored is 
not a course which ought to be adopted in the present case. 
See the case of the Collector oj Madura v. Mutthu Ramalittga 
Satthupathy (1) in which the Privy Council have laid down that 
the duty of a Judge in administering Hindu Law is not so much 
to enquire whether a disputed doctrine is fairly deducible from 
the earliest authorities as to ascertain whether it has been received 
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by the particular school which governs the district with which 
he has to deal and has there been sanctioned by usage. 

It is contended that the succession to the shejbaitship 
opened on the death of Udoy Chand' in 1S42. Udoy’s only 
issue then was a daughter of a year old. The inheritance went 
to Kadha Kanta Sett the daughter’s son of the testatrix who was 
the preferential heir and who did not die till 1846. His grandsons 
are now entitled to the shebaitship. 

With regard to-tlie contention advanced on behalf of Gopal 
I.al Sett defendant No. 1 that the office of shebait was the same 
as immovable property and that the grant of the office to Udoy 
was by • itself sufficient to carry all the rights without the 
addition of, words ot inheritance, it is contended that this cannot 
he evjcnded to a case in which the question of the personal 
conlidcncc to be reposed on the individual must determine the 
rights ol the parties 


Lastly it has been argued that these defendants have not 
abandoned their title to a share in the surplus profits of the two 
houses. 1 lie oiders passed with regard to the surplus ill 1859 
directed that it should be paid, jui to the heirs of Golapniom, 
',rd to the heirs ot Kadha Kanta Sett, Jrd to Monniohini and to her 
heirs aftei her death. In Haia Kumai i's suit, Krianath and Ramu- 
nath were both parties and claimed a oue-third share in the surplus, 
and under the judgment ol Mr. Justice Wilson 111 1882 they were 
decl.ued entitled to equal benetits with Hara Sundary 111 all 
previous deciees and oiders 111 the course of the litigation. 
Again, after the account had been taken 111 1888 and Iis. 240,30 
found to be due to the estate, the sum of Rs. 17,187 out of the 
cum was allocated to the surplus profits of the properties dedicat¬ 
ed to Auandumuj ee Thakurani. The fact that Bolye Lall Sett 
gnd Slum Lai Sett killed on appeal 111 their suit against Nirmal 
to have the latter sum biought into Court did not destroy their 
rights to a share in the surplus. It was held on appeal that the 
>um ol Rs. 17,187 was not surplus profits of the properties 
dedicated to Anunda Moyee Thakurani and therefore that they 
could not succeed in their suit. 

On behalf of this group of defendants, it L- therefore 
contended that they are entitled by right of inheritance to the 
shebaitship and to recover a share in the surplus of thfc proper¬ 
ties devoted to the worship of Auanda Moyee Thakurani. 

On behalf of Shamlal Sett defendant No. 4 the following 
case has been also argued as regards the surplus. In the will 
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the testatrix bequeathed to tl*e three persons named therein the 
share in the surplus profits of the properties dedicated to Ananda 
Mayee Thakurani, and, as the direction to divide the profits 
among them was Gnlimifed in point of duration, it was intended 
to continue so long as the properties remained in existence. 
She intended to make a natural provision for her direct heirs, 
and Udoy was appointed as executor to carry out her wishes. In 
using the term “ malik,” she merely intended to designate him 
as manager of the worship. There were no words of bequest to 
Udoy and there was no intention to confer on him any permanent 
or heritable right in the property. It only granted him a personal 
privilege. 

The absence of words of limitation in his appointment did 
not operate to convey an estate of inheritance. This view, it is 
urged, is supported by the decisions of the Privy Council in the 
cases of Kamini Debt v. Asutosh Mnkerji (i), and of Gnanasam- 
handa Pandaia Sanadhi v. T’e/u Fandaram (2), and therefore the 
opinion expressed in Mayne’s Hindu Law (7th Edition) para 585 
to the contrary effect cannot hold good. 

The bequest to the three persons of the right to the profits 
permanently, operated as a bequest of the whole corpus of the 
property of which they were to receive the profits. In support 
of this proposition, reliance, is placed on the cases of Elton v. 
Sheppard (3), of Adamson v. Armitage (4), of Mannox 
Greener (5) and of Hemangini Dost' v. Nohin Chand Ghnse (6). 

Further, it was afgued that the right of this defendant to a 
share in the surplus was not determined by the Judges who heard 
the appeal in his case against Nirmal Chand in 1890. That 
judgment was in the nature of an interlocutory judgment and 
:ould not operate to bar their right under the doctrine of res- 
udicata. 

The suit brought by Golap Moni was an administration suit v 
tnd it coqld have been no part of the proceedings in that suit to 
ronstrue the will (see Seton on Judgments and Orders V»l. 2 
aage 1477), and therefore even if there was a decision in that 
uit as to the^ effect of the will, it would not operate as res- 
udicata. 
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(1) (1888) I Ti. K. 10 Calc. 103 ; L. R. 10 I. A. 169. 

(2) 11899) I L. B, 23 Mad. 271 ; L R. 27 I A. 69. 

(8) (1781) 1 Brown. V. C. 632. (6) (1872) L. R. 14 Eq. 460. 

(4) (1816) 19 Yea 416 j Coop 283. (6) (1882) t. L. ft. 8 dale. 798. 
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t It was further argued that the position of Shiba Sundary 
under the will was merely that of a person asked to assist the 
executor and tiid not operate as an appointment of her as 
shebait. In support of this contention,, reliance is placed on the 
cases of In the goods of IV. /I Stevenson (t), and Eastern 
Mortgage and Agency Co.. Ld ., v. Rehatt Kumar Ray (2) ; she 
was merely mentioned as a person to assist the executor and 
assent to certain of his acts. Lastly there is the case of 
Bindu Bashini defendant No. 3 who only claims a share in the 
surplus profits of the two houses in Chowringhee and Pathuria- 
ghatta. She relies on the decree of the 15th March 1888 and 
the order of the 20th February 1890. 

We may mention that the parties before us have been 
represented by fourteen counsel# or groups of counsel and that 
defendants Nos. 15, 16, 20, 23 and 24 have appeared in person. 

It has been necessary to set out the previous proceedings 
and the arguments of-the parties at greater length than might 
otherwise have been required, because the previous proceedings 
have been protracted and'the orders passed at different times 
seem at first sight difficult to reconcile, and also for the reason that 
this Bench has been constituted to hear the case so as to avoid the 
expense of a double appeal. As, therefore, there is little hope 
that the parties will be satisfied with the judgment of this Court, 
we have gone at length into the facts for the information of the 
Court of final appeal. 

The first question which we have to consider is, what was the 
nature and scope of the suit brought by Golap Moni Dasi on the 
27th August 1846 ; was it an administration suit only, or was it a 
suit for the construction of the will and for the determination and 
enforcement of the trusts, if any, created thereby ? In determining 
this question, we have to take into consideration the nature of the 
proceedings and orders passed, first in the Supreme Court and 
afterwards in the High Court, in the proceedings in this suit and in 
the subsequent suits which were either supplementary to it or 
arose out of it. 

After a careful consideration of all the facts, the orders passed, 
and the arguments advanced, we have no hesitation in holding that 
the suit must he regarded as a suit for administration'of the estate 
of the deceased Bhaggobatty Dassee. In form, it was such a suit 
After seeking discovery of all the property of which Bhaggobatt; 
Dassee died possessed and of all that remained after her death ani 
(1) (1852) 16 Jnr. 714. (2) (1906) 3 C. L. J. 260. 
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her estate had passed into the hands of Udoy Chand and after¬ 
wards to his executors, it proceeded to allege that Bhaggobutty 
Dassee as a Hindu female had no right under the Hindu law to make 
an abscjute disposition of her immovable stridhan property. The 
oratrix Golapmoni then as sole surviving daughter of Bhaggobutty 
Dassee claimed to be entitled as'heiress to the whole of the stridhan 
property left by Bhaggobutty, if it should be found that the will was 
invalid ; otherwise she claimed to be entitled as heiress to succeed 
to the balance of the stridhan property left by her, Bhaggobutty 
Dassee, which was not covered by the will. It was alleged that the 
will did not cover the whole of the property of which Bhaggobutty 
died possessed, and that Golapmoni as her heiress was entitled to 
the residue. She prayed for a determination of the ’rights of 
parties interested in the will, that the religious and charitable 
bequests be declared void, and that Golapmoni be entitled to 
succeed as sole heir to all the properties of Bhaggobutty Dassee not 
covered by the will. There was also a prayer to restrain the 
executor of Udoy from incurring further expenses out of the 
estate pending the disposal of the syit. It concluded with the 
prayer that the Master be directed to take an account of all pro¬ 
perties belonging to the estate and after, in due course of adminis¬ 
tration, deducting necessary expenses, and paying funeral expen¬ 
ses debts and legacies, to hand over the balance to the oratrix. 
There was also a prayer for* th^ appointment of a Receiver to 
take charge of the property pending the disposal of the suit. • 

This was clearly a suit for administration and for a determina¬ 
tion of the provisions of the will and of the properties covered by 
the will for the purpose of carrying out the administration* In a 
suit of that description there was and could be no prayer for the 
construction of the will and the determination of the rights of the 
parties under the trusts created by it. 

In the written statements filed by the defendants, no question 
of construction of the terms of the will was raised. The right, of 
the testatrix as sole heir of Bhaggobutty was disputed, and it was 
alleged that the will was a valid testamentary disposition* of all 
the stndhan property left by Bhaggobutty Dassee. 

The preliminary decree of the ioth September 1847 was in 
the first instance such as would ordinarily be passed in a suit for 
administration. It directed discovery of the properties belonging 
to the estate, the taking of accounts, and the issue of notice to 
Creditors. The concluding directions are important. It directed 
the Master to enquire and report what religious ceremonies had 
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been performed during the lifetime of the testatrix and had been 
continued after her death, and to enquire and report who woulcj 
be a fit and proper person to execute and perform such of the 
religious trusts" mentioned in the will as were still capable of 
being performed. The question is whether the-carrying out of 
these directions would amount to r. construction of the will or a 
determination of the trusts created by it ? It seems impossible to 
hold that they could have had that object or effect.^ The cons¬ 
truction of the terms of the will and the determination of the trusts 
were clearly matters for judicial decision on the evidence, and 
could not have been referred to the Master for enquiry and report. 

The report of the Master made on the ioth November 1857, 
also appears to have been one made for the purpose of adminis¬ 
tration. It gives a list of the immovable property of the 
deceased and an account of the movable and monies showing a 
balance due to the estate from the executors of Udoy of 
Rs. 53,961-10, and gives a list of the jewellery and ornaments 
which had been dedicated to the idols. It further stated that the 
will covered all the property of which the testatrix died possessed 
as her stridhan , and that it was property which she had received 
as gift from her husband after her nuptials and that under the 
law she had full power of disposition over it. It proceeded to 
state that the religious ceremonies which had been performed 
by Bhaggobutty during her lifetime at an annual expenditure of 
Rs, 3271 had been carried on since her death at an annual ex¬ 
penditure of Rs. 2,383-11 and were still capable of being per¬ 
formed, and Shiba Sundari the step-mother'bf Udoy Chand was a 
fit and proper person to carry on the religious services. It did 
not however suggest that Shiba Sundari was, by any right con¬ 
ferred by the will or by right of inheritance, entitled to be 
manager or shebait of the endowed properties. 

The report further set out that in the will there was a direc¬ 
tion that the surplus profits of the houses in Chowringhee and 
Pathuriaghatta which were allocated under the will for carrying 
on the worship of the idol Ananda Moye Thakurani were to be 
divided in equal shares between Radha Kanta Sett, Golapmoni 
and Monmohini Dassee, and that the surplus amounted to 
Rs. 4,266-12-3. In reporting this fact, however, it does not appear 
that the Master- pretended to determine the rights of the parties. 
He reported facts ascertained from the will itself and the further 
fact that there was a surplus. This cannot be taken as a deter¬ 
mination of the rights of the parties. 



VOL. VJL11.J 


HIGH COUKT. 


413 


The first points which require determination are, what was Civil. 

the nature and scope of the qquity suit which was filed by Golap 1908 . 

Moni Dassee on the 27th August 1846 in the Supreme Court in p U rna'"chandra 
Calcutta, which after her death, was dismissed on’the 30th June Bysack 

1853, but was revived <Jn the 9th March 1854 on the application Gopal U 1 Sett. 

made by the two surviving daughters, and terminated in the - 

decree passed on the 14th December 1857. What was the Judgment. 
effect of the orders passed in that suit as determining the rights 
of the parties in tffe present suit, or, in other words, was that 
suit treated in the Supreme Court as a suit for the adminis¬ 
tration of the estate of Bhaggobutty Dassee or as a suit for the 
interpretation of her will and for the determination of the 
trusts, if any, created by that will? What was the nature of 
the proceedings taken subsequent to and in continuation of the 
decree of the 14th December 1857 and what was the effect of 
the orders passed on the 7th June 1859 and afterwards in those 
proceedings ? How, if at all, are the rights of the parties in 
the present suit affected by the appearances and acts of their 
predecessors in interest in those proceedings ? What was the 
nature and scope of the suit instituted by Gopal Lai Sett on the 
1st September 1876, and jvhat was the effect on the rights of 
the parties in the present suit of the order of the 28th May 
1877 dismissing that suit? What was the effect of the order of 
the High Court passed on tjie 1st March 1880 after the death of 
Mohan Chand Bysack, continuing Tarini Chand and Nirmal 
Chand as trustees of the endowment ? What was the nature 
and scope of the suit instituted by Hara Kumari Dassee on the 
16th September 1881 against Tarini Chand and Nirmal Chand? 

What was the effect of the decree passed in that suit by Wilson 
J. on the 23rd May 1882, and what was the effect of the order 
of the 30th January 1886 passed after the death of Tarini 
Chand substituting in the execution proceedings his son Nakooy 
Chandra Bysack as his legal representative ? What was tjie 
effect of the order passed by Trevelyan J. on the 6th December 
1888, on the application made by Hara Kumari Dassee on the 
1.2th August 1886 for the appointment of a joint trustee to be 
associated with Nirmal Chand, and also of the orders passed on 
the 29th .July 1889 and on the 23rd November 1891 ? What 
was the effect of the orders passed on the 15th March 1888 and 
on the 2«th February 1890 in the suit instituted by "Hara 
Kumari ? 

In determining, the nature and scope of the suit brought 
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by Golap Moni in 1846, her position and relationship to Bhaggo- 
btitty Dassee must be considered and also the reliefs sought for by 
her in that suit. Golap Moni was the sole surviving daughter 
of Bhaggobutty Dassee, Udoy, the son’s son of Bhaggobutty, was 
dead, so also Radha Kanta Sett the daughter’s son. Joy Kristo, 
the son of Bhaggobutty, was alive but was a lunatic. Raj Kristo, 
another son of Bhaggobutty, was dead, but the widow Jamoona 
Dassee was alive. Radha Kristo Bysack the son of the co-wife 
was dead. Golap Moni claimed to be the heir under the Hindu 
law to Bhaggobutty and, as such, to be entitled to all the stridhan 
property left by Bhaggobutty which was not covered by any will. 
She denied the legality of the will under which Udoy, and after 
his death, his executors had taken possession of the property 
left by Bhaggobutty at her death, thereby raising the question 
whether the will propounded by Udoy Chand was a valid 
disposition by him of her property or not. In the event of 
the will being found by the Court to be valid, Golap Moni 
claimed to be entitled to the residue of the property of 
Bhaggobutty not covered by the will. She further prayed for 
discovery of all the property left by Bhagobutty, that accounts 
be taken of all receipts and disbursements out of that property 
since the death of Bhaggobutty, and that after the payment of 
debts and funeral expenses the balance outstanding be made over 
to her. All the representatives of the different branches of the 
family of Bhaggobutty were made parties to the suit, including 
the executors to Udoy’s estate, and they in their written state¬ 
ment raised the question whether Golap Moni Dassee as a sonless 
widow was in fact the next and sole heir, as she alleged, to the 
Stridhan property of the deceased. 

The nature of the suit as framed was clearly one for adminis¬ 
tration of the estate of Bhaggobutty Dassee brought by a lady 
who claimed to be her sole heir. It is true that there was a 
prayer in it that the rights of all the parties interested under the 
will of Bhaggobutty be ascertained and declared, but there was 
a further prayer that the several religious and charitable bequests 
and bequests of the surplus under the will be declared to be void 
and of no effect. This latter prayer is certainly inconsistent 
with the view that the suit was one for an interpretation of the 
will and a determination of the rights of the various members 
of'the family under the trusts created by the will. There was 
no claim put forward on her behalf for a share in the surplus 
profits of the houses in Chowringhee and Pathuriaghatta • which 
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profits under the will were allotted in the first instance to 
defray the expenditure of the worship of the idol Ananda 
Moyee Thakurani. • 

Th*e scope of .the suit was clearly to have the religious trusts, 
which the will purported to create, declared to be void, and not 
to have the rights of any parties under those trusts ascertained. 
In fact it was a suit brought for the administration of the estate, 
of Bhaggobutty, hi order that the plaintiff, or oratrix, might, 
after accounts had been taken and all debts discharged, obtain a 
decree for the entire balance of the property, or for the balance 
of the residue of the property exclusive of that which was 
legally and validly disposed of by the testatrix under the will. 

We have next to consider whether that suit was treated in the 
Supreme Court as an administration suit or as a suit for the 
interpretation of the will of Bhaggobutty Dassee and for the 
determination of the trusts, if any, created by that will, and 
in deciding this question it is necessary l# take into consideration 
all the orders passed by the Supreme and High Courts in the 
course of the proceedings which origirfated out of this suit. For the 
plaintiff and those of the defendants who fall in the same group 
with him, in order to support their contention that the suit was 
treated as one for the interpretation of the will of Bhaggobutty 
Dassee, the determination of the trusts created by it, and the 
ascertainment of the rights of the different members of the family 
under those trusts, reliance has been placed first on the terms of 
the preliminary decree of the Supreme Court of the loth Sep¬ 
tember 1847 referring the case to the Master. This, it is argued, 
by directing him, inter aim, to enquire and report what religious 
ceremonies had been performed during the lifetime of the testa¬ 
trix and continued after her death, and to enquire and report who 
was a fit and proper person to carry on the trusts, clearly had for 
its object the construction of the will and the determination of the* 
rights of the parties under the trusts which it created. Reliant^ 
is placed 1 secondly on the report of the Master of the 10th Novem¬ 
ber 1857 which it is argued had for its object the determination 
of the trusts created by the will and the ascertainment of the 
person who iVbs entitled under the will to administer those trusts, 
that is to fay the right to the shebaitship of the endowed 
property ; and thirdly on the decree of the Supreme Court ,of 
the 14th December 1857 confirming the report of the Master and 
declaring Shiba Sundari Dassee to be a fit and proper person to 
carry on the worship of the deities as provided by the trusts 
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created by the will, which it is argued determined the right of 
Shiba Sundari to the shebaitship ; fourthly , the order of the 
Supreme Court of the 7th June 1859 is relied on as determining 
the right of Tarini, Mohan and Nirmal, the grandsons of the co¬ 
wife, to the shebaitship as heir: preferential to the sons of 
Radhakanta, the daughter’s son, and to the descendants of Udoy, 
and as deciding everything connected with the trusts created by 
the will, except only the right to the surplus profits of the houses 
in Chowringhee and Pathuriaghata ; and fifthly , the order of the 
High Court dated the 28th May 1877 dismissing the suit brought 
by Gopal Lai Sett is relied on as determining that he and his 
brother had no right to the shebaitship. The order substituting 
Nakoor Chgnd Bysack as legal representative of his father Tarini 
Chand, in the suit brought by Hara Kumari, it is argued, also 
indicates that the right to the shebaitship had been finally deter¬ 
mined by the Supreme Court. The order of the 6th December 

1888, discharging the report of the Registrar to the effect that 
Nakoor Chand was a fit person to be associated with Nirmal as 
trustee, the directions with which the reference was sent back 
to the Registrar, and the subsequent orders, of the 29th July 

1889, appointing Lajchimonee as trustee, and of the 23rd Novem¬ 
ber 1891 appointing Gopal Lai Sett as trustee, all these it is 
argued were orders made on interlocutory applications and as 
such could not reopen or modify the previous orders contained 
in solemn decrees. 

These arguments do not appear to be sound, and to accept 
them would be tantamount to holding that the orders .previously 
passed by the Judges of the Supreme Court and High Court 
are inconsistent and irreconcileable, as the distinction which it 
is proposed to draw between the later orders as interlocutory 
and the previous orders does not appear to be one which can be 
accepted. Clearly, all were orders arising out of the proceedings 
following the institution of the original suit, the subsequent suits 
being,merely supplementary. This view of the previous orders 
is one which we should certainly hesitate to accept unless the 
grounds advanced to support it were much stronger than those 
which have been laid before us in the present case.^ We have 
already expressed our opinion that the suit brought by Golap- 
mani, both in its nature and scope, was one for the administra¬ 
tion of the estate of Bhaggobutty Dassee. For the purposes of 
such a suit, it would not be necessary for the Court to ascertain 
definitely the rights of the different claimants to the shebaitship 
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of the endowed properties covered by the will. All that the 
Court would be called on to do would be to make provision fbr 
the protection of the trust property and for th§ performance of 
the w<*rship of the idols during the pendency of the suit for 
administration, and this would involve*the ascertainment of what 
religious services had all along "been performed and were to be 
continued. The plaintiff herself set forward no claim to the 
shebaitship, nor was any issue on that point raised in her plaint. 
The Court was not therefore called on in that suit to determine 
the right to the shebaitship, and the form and substance of the 
orders passed and of the directions given to the Master and 
Registrar are consistent with the view that the Court did not 
take up for determination the question, who was entitled by 
right of inheritance to be the shebait under the trusts created 
by the will. Looked at in that light, the orders of the Supreme 
Court and of the High Court are consistent and reconcileable, 
and we do not think that sufficient reasons have been advanced 
which would justify us in taking a contrary view. 

The form in which the decrees.and orders were framed and 
the directions given to the Master and Registrar, support the 
same conclusion, and though the extract from the minutes 
of the proceedings before Mr. Macnaghten as Master indicates 
that the question of the rights of the several parties to the 
shebaitship as preferentia> hqjrs of Bhaggobutty Dassee was 
raised before him and considered, it cannot in our opinion*be 
held that he had power finally to determine that question ; and 
in the report which was finally submitted to the Court by his 
successor, it was merely stated that Tarini, Mohan and Nirmal 
were fit persons to keep up the religious trusts. 

The decree of the 14th December 1857, merely declared 
that Shiba Sundari was a fit and proper person to keep up the 
religious trusts, and directed the Receiver to pay over the balance 
of the profits after defraying certain necessary expenses to Shilja 
Sundari. “ during her natural life or till further orders of the 
Court.” This limitation would have been unnecessary if the 
decree had been intended to determine finally the right of Shiba 
Sundari to the shebaitship. The order of the 7th June 1859, 
appointing,Tarini, Mohan and Nirmal as trustees was in similar 
terms and is open to the same comment. The suit brought by 
Gopal Lai Sett was dismissed on the ground that he had ‘been 
nominated to the office by the will of Udoy Chand, but the 
right to the shebaitship under the terms of the will executed by 
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Bhaggobutty Dassee was not then considered or determined. 
The directions issued by Trevelyan J r . to the Registrar on the 
6th December 18^8, the order of the 29th July 1889 appointing 
Lakshimani Dassee as a joint trustee with Nirmal, and the order 
of the 23rd July, 1891, appointing Gopal Lai Sett as joint trustee, 
are entirely inconsistent with the view that there had been any 
final determination by the Supreme Court of the right to the 
shebaitship. 

The orders, on the other hand, appear to be consistent and 
reconcileable if the conclusion be adopted that the appointments 
of these different persons as trustees were made as temporary 
arrangements for carrying out the objects of the trusts pending 
the administration of the estate of Bhaggobutty Dassee, and we 
think that It is the only conclusion which it is possible to 
accept.' The reliefs claimed and the form and substance of the 
orders passed were, we may observe, such as would be natural in a 
suit for administration. We are unable, therefore, to agree with 
the contention of the plaintiff that there was a final determina¬ 
tion of the right to the shebaitship in the decrees of the 14th De¬ 
cember 1857 or of the 7th June 1859 or that it was confirmed by 
the order dismissing the suit of Gopai Lai Sett on the 28th May 
1877, or that the order substituting Nakoor Chandra Bysack as a 
defendant in the place of his deceased father Tarini passed on 
the 30th January 1886 in his execution proceedings in the case 
brought by Hara Kumari Dassi must be taken as indicating that 
there had been a final determination of the right to the shebait¬ 
ship. The reason suggested for the substitution by the second 
group 1 of the parties appears to be sound, namely, that as the 
suit was against his father and his co-trustee for misappropriation 
of trust funds, it was necessary to substitute for his father as a 
defendant on the death of the latter. So far then as the 
present suit is concerned, the rights of the present parties to the 
shebaitship under the will of Bhaggobutty Dassee cannot be held 
to bt affected either by those orders or by the appearances and 
acts ‘in those proceedings of their predecessors in interest. The 
suit brought by Golapmoni Dassee was in form and effect a suit 
for administration of the estate of Bhaggobutty Dassee, it was so 
treated by the Supreme Court and by this Court, and the subse¬ 
quent suits were merely supplementary to that suit and related 
to the administration of the estate and not to the construction of 
the will or the determination of the rights of the parties under 
the trusts. 
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The next questions which demand consideration are, what is 
the proper construction of *the will executed by Bhaggobutty 
4 Dassee on the 29th May 1841, what were the trusts created 
by that will, an(l what.rights to the sjiebaitship were conferred 
under the will on Udoy Chand and Shiba Sundari, and what 
was the nature of the bequest made to Monmohini Dassee, 
the son’s daughter of the deceased, Radha Kanta Sett, the 
daughter’s son of the deceased, and Golapmoni Dassee, the 
daughter of the deceased, of equal shares in the surplus profits 
of the houses in Chowringhee and Pathuriaghatta. 

The genuineness of the Will has never been disputed. 
Questions as to its validity and whether it covered the.whole of 
the ayautuka stridhan left by Bhaggobutty Dassee were no doubL 
, raised in the suit brought by Golapmoni Dassee. In’that suit, it 
v was however decided by the Supreme Court that the will was a 
valid disposition on the part of Bhaggobutty Dassee, and that it 
covered the whole of the ayautuka stridhan property of which she 
died possessed. Those points were necessary for determination 
for the purposes of the administration of her estate, and we hold 
that those questions were finally determined by the Supreme 
Court in that suit, and that the contentions advanced to the 
contrary in this suit cannot be maintained. 

On behalf of the plaintiff and those grouped with him, it 
has been urged that the endowment was a family endowment 
existing prior to the death of Bhaggobutty Dassee, and that the 
will merely provide for the continuance of the worship, that 
Udoy Chand and Shiba Sundari were both appointed shebaits, 
that no distinction was made between the different idols or 
distinct allotment made to each, of the profits of the several 
properties, and that on the death of Udoy Chand, Shiba Sundari 
became, under the terms of the will, shebait of all the idols and 
her right was determined by the Supreme Court. * 

On behalf of Gopal Lai Sett and the other defendaftts 
grouped with him, it has been contended either that there was 
no complete dedication under the will of the properties to the 
idols and that the will merely created a series of trusts on the 
properties, the beneficial interest in which vested in Udoy Chand 
on the deSth of the testatrix, or that there was a complete dedi¬ 
cation of all the properties under the will ; the right to the 
shebaitsfiip of the endowment was bequeathed to Udoy Chand 
absolutely, and that on his death, it passed to his heirs ; Shiba 
Sundari was merely named as a co-adjutor or overseer to act 
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with and to assist Udoy Chand and was not appointed a joint 
shebait under the will. 

On behalf of the defendants who form the third group, it 
has been argued that the properties had been dedicated-do the 
idols and the endowment created by Bhaggobutty during her life¬ 
time, that the will merely gave directions laying down how the 
expenses of the worship of the different idols was to be defrayed 
out of the different properties, and that the appointment of Udoy 
Chand as manager was a personal appointment only which 
conferred no rights on his heirs. 

There can be no doubt that Bhaggobutty Dassee during her 
lifetime carried on the worship of the idols and defrayed the 
expenses out of her own property. There is however nothing 
to indicate or prove that all the idols were old established idols 
of the'family, though from the will one appears to have been an 
ancestral idol. Bhaggobutty Dassee seems to have been a pious 
Hindu lady, who defrayed the expenses of the idols out of her 
own property during her life-time and desired to provide for the 
continuance of the worship, after her death. There is nothing 
to prove that there was any endowment prior to her death. 

The will, it is true, contains no specific words of bequest 
of the properties to the idol, but in construing its terms it is 
necessary to look at the document as a whole. It is addressed to 
Udoy Chand who is also appointed executor. It commences by 
directing him to carry on the worship of the idols, and then 
proceeds to set out the properties, the profits of which are to be 
appropriated in the first instance to cover the expenses. It then 
provides for the distribution of the surplus profits of the houses 
in Chowringhee and Pathuriaghata, and concludes with directions 
that out of the balance of the interest on the sum of money 
invested in Company's paper remaining after defraying the 
expenses of the worship, the expenses of the worship of the idol 
at. the ghat on the river Bhagirathi were to be defrayed, and 
certain legacies and debts were to be paid and that the expenses 
of the poojah of the Issuri Saradia were to be met out of the 
profits of a certain garden which she had purchased in Udoy’s 
name. In substance if not in specific terms, this amounts to an 
assignment or dedication of the properties specified.in the will 
for the purpose of defraying the worship of the idols, and as such 
must, we think, be taken to be an endowment of those properties 
to the idols. 

We think that the arguments which have been advanced, 
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fail to prove that the will merely created certain trusts on the differ¬ 
ent properties for carrying oflt the worship of the idols, and th*e 
beneficial interest was left to Udoy Chand. The learned counsel 
who has* appeared for Goj;an Chandra Bysack, a brother of the 
plaintiff, has placed before us a calculation showing the total 
receipts and the balance outstanding after defraying the expenses 
of the worship of the idols, which gives a yearly balance of about 
500 rupees out of g total yearly income of Rs. 4,020, a portion of 
which, being the surplus profits of the houses in Chowringhee 
and Pathuriaghatta, was to go to the three persons named in 
the will. The balance left over for Udoy Chand would, in com¬ 
parison with the sum to be spent on the worship of the idols, 
be so inconsiderable that it could not in our opinion support the 
conclusion that the intention of the testatrix was to 'leave the 
beneficial interest in the properties referred to in the Mil to 
Udoy under the guise of an endowment to the idols, and subject 
only to inconsiderable charges for carrying on the worship. The 
endowment appears to have been a bcmafidc endowment of the 
properties to the idols, the small putstanding balance after 
defraying the worship going to Udoy Chand. 

It has however been suggested that if this view be accepted, 
there was in fact no provisions at all for Udoy under the will, 
and it could not have been the intention of the testatrix to 
leave her heir unprovided* for. The true construction of the 
terms of the will seems, however, to be that the principal inten¬ 
tion of this pious Hindu lady in executing her will was to make 
provision for the continuance of the worship of the idols after 
her death, and that at the same time, she desired that the sdrplus 
profits should go in the proportion of about two-fifths to Udoy, 
her son’s son, and the remaining three-fifths to his half sister 
Monmohini, to her own daughter’s son, and to her daughter, in 
equal shares for their support. This appears to be a reasonable* 
arrangement for the lady to make and one consistent with the 
dictates of natural affection. We think therefore that* this 
is a reasonable construction of the terms of the will a t the 
outset. 

We hava next to determine whether under the terms of 
the will, Udpy acquired a right to the shebaitship of the endow¬ 
ment, which was heritable and would pass to his heirs, or whether 
jhis appointment was personal only ; whether Shiba Sundari ’ was 
in fact appointed a shebait under the will ; and lastly, whether the 
bequest of the surplus profits of the houses in Chowringhee and 
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Pathuriaghatta to the three persons specified was personal or 
conferred on them a permanent heritable title. 

In determining these questions, we have to look to the 
words of the will itself and not what may be suggested to have 
' been the intention of the testatrix. In the directions contained 
in the will to Udoy Chand to carry on the worship of the idols 
; and in appointing him executor of the will, no words are used 
5 which can be interpreted to confer on him any heritable title. 

* In terms the appointment as manager and executor are purely 
personal. It has however been argued on behalf of the defen¬ 
dant No. i Gopal Lai Sett and the parties in the same group 
with hi,m, that the expression used in the will to Udoy “ you are 
to remain as malik of all the shebas ” was intended to confer and 
in fact conferred on him an absolute title as shebait, and in 
support of the contention, authorities have been referred to and 
relied on. The result of those authorities is however to lay 
down that when the term “ malik ” is used, its meaning is to be 
interpreted by the context and with reference to the other clauses 
of the document. Jn the present instance, the term appears to 
have been used simply for the purpose of giving to Udoy 
authoiity to manage and control the performance of the religious 
worship. It certainly gave him no title to the properties them¬ 
selves, the title in which was vested in the idols. The word 
appears to have been used as complementary and supplementary 
to the directions that he was to carry on the worship of the idols 
and as completing his authority and can not be taken to mean 
that the appointment to the shebaitship was made to him and to 
, his heirs, or that any heritable title in the office was conferred 
] on him. No words of inheritance are used, as we should have 
i expected to find if the intention of the testatrix was to confer 
a heritable title, and her intention as we have already observed, 
"can only be gathered from the terms of the will. We must 
j hold therefore that on a proper construction of the terms of the 
will,' the directions appointing Udoy Chand manage* of the 
sheba must be held to be personal only and not to have invested 
him with any heritable title. 

So far as Shiba Sundari is concerned, we think the terms of the 
will can not be interpreted as appointing her to be a ^oint shebait 
with Udoy of the endowment, and, we hold that the contention 
put forward on behalf of the defendants in the second group is 
correct, that she was named merely as a co-adjutor of Udoy for the 
purpose of giving him in the management of the sheba of the 
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idol Ananda Moye Thakurani advice and assistance. The argu¬ 
ments advanced on the plaintiffs behalf that Shiba Sundari was 
appointed a joint shebait with Udoy Chand and that as the pro¬ 
perties v}jere not allocated to the different idols by the will, she 
must be taken to have been appointed a joint shebait of the whole 
endowment, are not in our oplnton sound. As the eldest lady of 
Udoy’s branch of the family, she would naturally have been selected 
by Bhaggobutty to see that the worship was continued in the 
same way as it had been carried on in her life-time and to assist in 
the preparation of the offerings. The actual worship would appar¬ 
ently be performed by a Brahmin priest. The mere direction in 
the will that Udoy Chand was to carry on the sheba of the 
Thakurani Ananda Moye in concert or agreement with Shiba 
Sundari can not be taken to amount to an appointment of her 
Vas shebait, even though she may have assisted in the preparation 
of the offerings to the deity and have given a voice in determin¬ 
ing the proper way in which the worship of that special deity 
was to be conducted. We cannot accept as a fact that the will 
made no allocation of the properties to the different idols. In 
it, on the contrary, there are distinct directions as to the funds 
from which the expenses of the worship of each deity were to 
be defrayed. 

We have now to consider whether the directions contained 
in the will for the distribution of the balance of the profits of 
the houses in Cliowringhee and Pathuriaghatta, after defraying the 
expenses of the worship of the Thakurani Ananda Moye, 
amounted to a permanent bequest of the shares to the persons 
. named and to their heirs, or merely to personal bequests to those 
three persons. In dealing with this part of the case, we may say 
at once that we think there is no substance in the argument 
advanced on behalf of the defendant No. 4, Shamlal Sett, and in 
support of which reference has been made to section 159 of the. 
Indian Succession Act and to decisions which we have already 
noticed, that as there were no words of limitation in the bequest, 
it must be taken to be a bequest of the profits permanently and 
as such to have carried with it a bequest of the right to the 
corpus of the. properties from which the profits were derived. 
The cases yelied on in support of this argument are clearly 
distinguishable from the present. In those casds, the bequest 
was eithei* of the interest arising on an entire fund, or of the 
^income of an entire estate, or of a share in the entire profits, the 
title to the entire fund, the entire estate, and the entire profits 
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remaining undisposed of. In all those cases it was held that the 
question ultimately for determination was the intention of the 
party, and in each case it was found that the intention of the 
party, was to convey the corpus as well as the profit^ to the 
donee. In the present case, the title fo the corpus of the pro¬ 
perties was by the will clearly conveyed to the idols, and no 
question can possibly arise that the bequest of the share in the 
profits conferred a title to the properties themselves. Certainly it 
did not. 

What then was the effect of the bequest ? In determining 
this question, we have again to look to the words of the will 
itself and in construing the will we are bound by them. In the 
directions in the will the three persons are specified. No words 
of inheritance are inserted to indicate that the bequest was to 
them and to their heirs and that after their death their heirs 
were to receive the shares in the surplus profits. Under the 
strict terms of the will, the bequest to each of the three persons 
cannot be taken to be more than a personal bequest, conferring 
no rights of inheritance on^their heirs. 

It has however been argued that in the proceedings in the 
previous suits the Supreme Court and this Court have held other¬ 
wise and that it is impossible in this suit to go behind or modify 
those findings. We have however to see whether in fact any 
definite decision on this point has been arrived at, which is bind¬ 
ing on the parties in the present suit. 

In his report of the 10th November 1857, the Master of the 
Supreme Court stated that Rs. 4,266-12-3 was due to and should 
be divided equally between Shama Sundari Dassi widow of Radha 
Kanta Sett, Golapmoni Dassee’s daughters Chand Kumari and 
Hara Kumari, and Monmohini Dassee as being the surplus profits 
of the houses in Chowringhee and Pathuriaghatta. He also stated 
.that Radha Kanta Sett and Monmohini had received Rs. 425 
qpd Rs. 2283-15-4 respectively out of the surplus which had fallen 
due fo them. The Supreme Court on the 14th December 1857, 
confirmed the report and ordered the shares in the surplus 
profits to be paid, one-third to the representatives of Radha 
Kanta Sett, one-third to the representative of Golapmoni 
Dassee and, the remaining one-third to Monmohini^, during her 
life-time and to-her representatives after her death. It is to be noted 
that Radha Kanta Sett had died in 1846 and Golapmoni in 1851. 

On the 15th March 1888, in the suit brought by Hara Kumari 
against Tarini Charan and his co-trustee for her share in the 
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surplus profits of the two houses, a decree was passed by the 
High Court declaring that son the account taken from the 6th 
j January 1859 to 19th January 1886 a balance of Rs. 24,036 was 
found to be due ^as surplus profits of all the endowed properties 
after defraying the expenses of the worship of the idols, and of 
this sum Rs. 6849 were declared to represent the surplus profits 
of the properties devoted to the worship of Issur Gopal Thakur, 
and the trustee l^irmal Chandra Bysack was directed to divide 
that sum between the parties then entitled to it in the proportion 
mentioned in the decree of the Supreme Court of the 14th 
December 1857. It has been already noticed that in this order, 
a mistake has been made in stating that the surplus profits from 
the properties devoted to the worship of Issur Gopal Thakur 
were payable to the persons named, instead of the surplus profits 
' of the properties demoted to the worship of Ananda *Moye 
Thakurani. However, on the 28th March 1889, an order was 
passed directing the payment of Rs. 1,1^41-8, being one-sixth of 
Rs. 6849, to the executors of Prianath Sett, one of the two sons 
of Radha Kanta Sett. It is not clear from the proceedings 
whether the remainder was afterwards paid to the persons held 
to be entitled to it, but theret seem to be no grounds for holding 
that it was not paid to them. 

Now these orders clearly directed the payment, after the 
death of the three persons named in the will, to their heirs and 
representatives of the shares in the surplus profits of the two 
houses which accrued both before and after their deaths, and the 
question arises whether they must be taken to have definitely and 
1 finally determined that the bequest of the shares in the surplus 
profits to those three persons was an absolute bequest conferring 
a heritable title to their heirs. The decision of this question is 
not free from difficulty owing to the conduct of the parties in the 
previous proceedings and to the fact that in them a proper cons-, 
truction of the will was never sought for. All that was apparently 
asked for*and given was a decision as to the rights of the parties, 
pending the proceedings in administration of the estate of 
Bhaggobutty Dassee, and it seems rather to have been taken for 
granted, than, to have been decided after argument and the 
receipt of ewdence, that the heirs and legal representatives of the 
.three persons, to whom the bequest of the shares iti the surplus 
Mas made, Vere entitled after the death of those three persons to 
the enjoyment of the same shares in the surplus profits. The 
question of the rights of the heirs and representatives to the 
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shares in the profits under the terms of the will was however 
never distinctly raised in those proceedings nor definitely deter¬ 
mined. So far,as the profits are concerned, which are dealt with 
by those decrees and orders, we are of opinion that the pa-ties to 
the present suit are bound by those orders and cannot reopen 
them. But now that the question of the title of the parties to the 
surplus profits has been definitely raised, on a construction of the 
will in the present proceedings, we are of opinion that we are not 
prevented by those orders from considering and determining the 
question so far as it affects the rights of the parties to the profits 
which have accrued since the last of those orders were passed. 

As we hold that under the terms of the will the bequest of the 
shares in the surplus profits conferred no heritable right on the 
three persons named, so therefore we hold that in the present 
suit the parties who claim shares in those profits as heirs of those 
three persons have failed to make out a valid title, and conse¬ 
quently that those surplus profits of these two houses must be 
regarded as part of the general assets of the trust estate created 
by the will. 

The questions whieh now remain for consideration on a 
construction of the will are, when did the succession to the 
shebaitship open, arid who of the several claimants in the present 
I suit is entitled to the shebaitship of the endowment. From the 
findings at which we have already arrived, the conclusion follows 
; that the succession to the shebaitship opened on the death of 
Udoy Chand. He was the only person who was appointed to 
\ that office by the will, and his appointment was purely personal 
and transmitted no rights to his heirs. In order then to « 
determine the right to shebaitship as between the present 
claimants, we have to determine who was the pieferential heir to 
Bhaggobutty on the death of Udoy Chand. 
i ' We may say at once that in our opinion the contention is 
> correct that, in the absence of any directions to the contrary in 
i the Will, the right of inheritance to the shebaitship follows the 
same’line as the right of inheritance to immovable property. Now, 
on the death of Udoy the following persons were alive, through 
whom the right to the shebaitship has been several'y claimed by 
the different groups of parties in the present suit: < Lakhimoni 
his daughter then a child of a year old, Joy Kn|to Bysack the 
lunatic son of Bhaggobutty, Radha Kanta Sett the daughter’s \ 
son of Bhaggobutty and Radha Kristo Bysack the son of Kanak- 
moni Dassi the co-wife of Bhaggobutty. 
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Lakhimoni being the daughter of a grandson of Bhaggobutty 
was certainly not the heir to fier stridhan property in preference 
* to the daughter’s son, Radha Kanta Sett. The elaim therefore 
of GopSl Lai Sett .defendant No. i and bis brother Kauai Lai Sett 
to the Shebaitship by right of inheritance fails. Nor has Gour 
Hari Bysack defendant No. 2 any title to it, he being a descendant 
of the half-sister of Udoy, Monniohini Dassee. 

The separate elaim set up by defendants Nos. 7 and 8, the sons 
of Nirmal Chand, to the shebaitship on the ground that the suc¬ 
cession passed to Joy Kristo Bysack the lunatic is also untenable. 
In our opinion, the contention advanced by the learned counsel on 
behalf of the descendants of Radha Kanto Sett the third group 
of parties, is supported by authority that, whatever may be the 
case in Bombay, it has been established in Bengal that insanity at 
v the time the inheritance falls in is sufficient to exclude from the 
succession even though the lunacy may not have been congenital, 
and that where the succession to an office is in question, the 
duties attached to which require that the holder shall be in full 
possession of his senses, lunacy is cerfainly sufficient to disqualify 
a person from succeeding. Nothing was heard of the right of 
Joy Kristo to succeed to the shebaitship till the present trial, and 
we are of opinion that the claim has no real substance. 

The fact that the right of Joy Kristo to succeed to a share in 
the property left by his brother Tfaj Kristo, on the death of Raj 
Kristo’s widow in 1847, was successfully contested on his behalf 
by his committee in* 1849 cannot be taken to support the 
claim that Joy Krisristo had a right to succeed to the shebaijship. 

’ The succession in that case opened on the death of Raj Kristo 
in 1821, and, though the mind of Joy Kristo is said to have 
become deranged in that year, he was not declared to be a lunatic 
till 1840 when a commission for that purpose was issued. He 
was not a lunatic, therefore, at the time when the succession 
opened in that case. 

The*re remain then the two sets of parties, viz., the plaintiff 
and the defendants in his group, and the defendants who are the 
descendants of Radha Kanto Sett and who form the third group, 
and the dispute between these two groups involves the decision 
of the importajlt. question, whether the daughter's^son or the son 
J*f a co-wife, asosing the preferential heir to the ayautuka stridhan 
F property of Bhaggobutty, had a prior right to the shebaitship, 
when the succession opened on Udoy's death. 

In support of their contention that the son of the co-wife is 
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the preferential heir, the plaintiff and the members of his group 
rely on verse 33 of section 3 Chap. iV of the Dayabhaga and con¬ 
tend that the text is a binding authority on that point and must 
be preferred to the opinion expressed by the different 1 com¬ 
mentators. 

The other party contend that the verse 33 on which the 
plaintiff relies is a palpable interpolation in the text, and that, fol¬ 
lowing the directions of the Privy Council in the case of Collector 
of Madura v. Mutthu Ramalinga Satthupathy (1), we ought to 
ascertain whether the doctrine propounded in that verse has 
been received in Bengal and sanctioned by usage. It is argued 
that the verse is out of place in chapter IV, section 3, which 
deals with the rights of childless widows, and that it is contrary 
to' the principles which have been accepted as governing the line 
of succession to Stridhan property. Those principles are that the 
succession primarily goes to the descendants of the deceased lady, 
following the line of propinquity and being governed by natural 
affection, and that it is not exclusively controlled by the doctrine 
of spiritual benefit. 

In dealing with this question, we are of opinion that it is 
impossible to accept the argument advanced by the counsel for the 
plaintiff that the text of the Dayabhaga by Jimuta Vahana must 
be regarded as in itself an authority absolutely binding on us 
without regard to the fact whether the doctrine propounded in 
the text has been accepted as a true exposition of the law and 
has been sanctioned by usage and without entering into a con¬ 
sideration of the question whether the verse of the Dayabhaga on 
which reliance is placed bears on its face evidence of being spuri¬ 
ous and an interpolation. 

It is not disputed that for two centuries posterior to the pub¬ 
lication of the Dayabhaga by Jimuta Vahana, no mention is made 
of the son of a co-wife as the heir of the stridhan property of a 
Hindu female. Of the learned commentators who have ex¬ 
pounded the Dayabhaga, Srinath Acharjya Churamoni and Ram- 
bhadra make no mention of that portion of the text which occurs 
in Chapter IV, Sec. 3, verses 31, 32 and 33 of the Dayabhaga by 
Jimuta Vahana in which the right of the son of the co-wife is 
dealt with, and ignore the right of the son of the co-ikife entirely. 
Achyuta Chakrabarti considers the reading of the text to be 
questionable, while Maheshwara pronounces it to be spurious 
because otherwise there would be a conflict between that passage 
( 1 ) ( 1868 ) 12 Moore I. A. 397 ; 10 W. R. P. C., 17 at 21 . 
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and verses u and 12 of section 2 of the same chapter of the 
Dayabhaga which was not ’possible of reconciliation : he is of 
> opinion that verse 31 of section 3 merely gives a list of the 
heirs without attempting to lay down the order of succession, and 
in support of this view refers to verse 38 of the same section. He 
further expresses the opinion that as the step-son is not the issue 
of the body of the deceased lady, no spiritual benefit could accrue 
to her from a pincl# offered by him to his father. Sri Krishna 
Tarkalankara attacks verse 33 as an interpolation and condemns 
it as spurious. In his Daya Krama Sangraha, Chap. XI, section 4, 
verses 7 and 8, he places the daughter’s son after the son’s son, 
relying on the text of Manu that “a daughter’s son delivers him 
in the next world like the son of a son.” Tha great-grandson is 
placed next and then the son of the co-wife. * 

It is clear, therefore, that at the outset the balance of authority, 
so far as it rests in the commentators, is opposed to the view that 
verse 33 of Chapter IV, section 3 of the Dayabhaga by Jimuta 
Vahana correctly lays down the line of inheritance. 

We may add that the view takemby Achyuta and Maheswara, 
namely, that the particular text of the Dayabhaga is corrupt and 
probably spurious, receives support from an examination of the 
manuscripts available. I hus, although two manuscripts (Nos. 153 
and 580) in the Library of the Government Sanskrit College at 
Calcutta support the readin§ in the printed edition, another manus¬ 
cript in the same Library (No. 154) gives the contrary reading, 
makes no mention of^the step-son, and places the daughter’s son 
immediately after the son's son. On the other hand, one of the 
manuscripts (No. 4478) in the Government Collection,* mentions 
not only the stepson but also his son as entitled to preference 
over the daughter’s son. In this conflict of readings, it is 
impossible in our opinion to hold on the printed text that the 
step-son succeeds in preference to the daughter’s son. • 

Coming down to the later authorities, we find that ShyaBia 
Charan*Sarkar in his Vyavastha Darpana (verses 282 and 283) 
gives the daughter’s son preference in the line of succession to 
the son of the co-wife (see table of inheritance at page 262), and 
approves of»the view taken by Sri Krishna that verse 33 of 
Chapter IV section 3 is an interpolation. Jogendra Smarta 
^ Siromoni in his Commentary on the Hindu Law’ (at page 393), 
adopted the line laid down by Sri Krishna. Jogendra* Nath 
Bhattacharyya in his Commentaries on Hindu Law notices (at 
page 390) the conflict between verses 11 and 12 of Chapter IV 
* Deposited in the Liljrary ot the Asiatic Society of Bengal, 
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section Ji of the Dayabhaga by Jimuta and verse 33 of Chapter 
IV, section 3 and accepts the order of succession as laid down 
by Sri Krishna. Sir Gooroodas Banerjee in his lectures on the 
Hindu Law of Marriage and stridhan (at pages 399-401) accepts 
the same view. Golap Chandra Sarkar Sastri in his treatise on 
Hindu Law (page 414) gives the line of inheritance as laid down 
in the Dayabhaga Chapter IV, section 3 verse 33, but is careful 
to point out that as there is a doubt as to the authenticity of that 
passage in the Dayabhaga, the order of succession given in it can 
only be taken as provisional. On the whole, therefore, later 
authorities also go to support the view that verse 33 of section 3 
of Chapter IV of the Dayabhaga of Jimuta is an interpolation. 

Lastly, we have to take into consideration the passage itself 
and its context, and see how far they go to support its genuine¬ 
ness as a true exposition of the law. Taking the edition of the 
Dayabhaga as translated by Colebrooke, we find that Chapter IV, 
section 2 deals with “ the, succession of a woman’s children to her 
separate property ” and verses 11 and 12 place the daughter’s 
son as next in succession to the son’s son. Chapter IV, 
section 3 deals with “ the succession to the separate property 
of a childless woman.” Verses 1 to 30 deal with the heirs down 
to the husband. Verse 31 commences by stating that on failure 
of heirs down to the husband, Vrihaspati has laid down that 
“ the mother’s sister, the maternal uncle, the father’s sister, the 
mother-in-law, and the wife of an elder brother are pronounced 
similar to mothers.” Then occurs the passage which has been 
used to introduce verses 32 and 33. It runs as follows : “ if they 
have tio issue of their bodies nor son of a rival wife, nor daugh¬ 
ter’s son, nor son of those persons, the sister’s son and the rest 
shall take the property.” Following the sequence of the sen¬ 
tence, the word “ they ” in the passage “ if they have, etc.,” would 
naturally refer to the persons previously specified in the section. 
Vsrse 32 however proceeds to explain verse 31 in a sense abso¬ 
lutely inconsistent with the context. The learned author is 
dealing with the line of succession to a childless woman. There 
can, in the case of such a person, be no question of “ any issue to 
her body.” The explanation which attempts to deal with the 
issue of a childless woman is clearly out of place and meaning¬ 
less. Then follows verse 33 which commences by raising the 
hypothesis which is impossible having regard to the nature of 
the matter',being dealt with in the Chapter. It runs thus :—“ If 
there be no legitimate son or daughters ” etc.; a childless 
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woman however could not have either the one or the other, nor 
could a childless woman have a grandson in the male line. THe 
wljole ver^e is impossible of reconciliation with thj context, and 
the concluding portion by which the daughter’s son of a childless 
woman is postponed in the line of succession *?o the son of a 
rival wife is, on the face of ft, impossible to understand. The 
right of a daughter’s son to succeed could never come into ques¬ 
tion in dealing with the property of a childless woman. The 
verse 33, as it stands, is clearly out of place, and construed by the 
context is meaningless. 

The learned counsel for the plaintiff has, however, argued 
that if the verse be an interpolation, it is a very clever one, as 
otherwise the son of the rival wife is given no place in the line 
of succession. There seems little doubt that the verse is *an 
v interpolation, and in ftur opinion it is a very clumsy interpolation. 

It is made at a place in which by no process of reasoning it can be 
made to fit, and moreover it creates a contradiction impossible of 
reconciliation with the line of succession as laid down in the 
section of the Chapter immediately .preceding it (see verses 11 
and 12 which deal with the succession of a woman's children to 
her separate property). If, on the other hand, the words “.of the 
rival wife ” be omitted from the last passage in verse 31, the 
passage is consistent with that which precedes it, and if verses 32 
and 33 be struck out, verse^jq fellows verse 31 in natural and 
intelligible sequence. For all these reasons, in our opinion ft is 
clear beyond reasonable doubt, both from the passage itself and 
the context, that verses 32 and 33 and the words “ of the rival 
wife” in verse 31 are interpolations and spurious, and the’refore 
they do not give a correct exposition of the law. 

All these circumstances and the balance of authority entirely 
support the conclusion that the verse 33 on which the plaintiff 
relies is a spurious interpolation ; the contention advanced oit 
his behalf, which relies on the authenticity of that verse, that the 
son of the rival wife is a preferential heir to the daughter's son 
in the line of succession of the ayautuka stridhan property of a ! 
Hindu female, fails. We therefore hold that in the present case « 
the third groyp of parties, viz., the descendants of Rad ha Kanta | 
Sett, the dfighter’s son of Bhaggobutty Dassee, have a title to the j[ 
^shebaitship of the endowed properties preferential'to the plaintiff i| 
and the defendants grouped with him who are descendants of [ 
Radha Kishen, the son of the rival wife. 

The result of the foregoing findings is that we dispose of the 
issues framed by the parties as foflows; 
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1. For the purposes of this case we have only to determine 

who was the preferential heir to the ayautuka stridhan property 
left by Bhaggobutty when the succession opened in 1842 on the 
death of Udoy Chand, and we find that the heir wgs^her . 
daughter’s son Radha Kama Sett. - fK' 1 ' */■ * ’ ~ ' ' .7 

2. Udoy Chand was under the win of Bhaggobutty appoint- 
ed executor of the will and shebait of the endowed property 
for his life-time only. 

3. Udoy had no power to appoint successors to the shebait- 
ship by his will. 

4. Shiba Sundari was not a co-shebait with Udoy Chand 
and she did not succeed him as shebait. She was appointed by 
the High Court to carry on the worship of the idols in accordance 
with the trusts created by the wilt as a temporary arrangement 
pending the administration of the estate of Bhaggobutty Dassee. 

5. This issue is disposed of by the findings on issue 4. 

6. This issue is similarly disposed of. 

7. On the death of Udoy Chand,the right to the shebaitship 
devolved on Radha Kanta Sett, the daughter’s son, and therefore 
the preferential heir of Bhaggobutty Dassee. 

8. Joy Kristo Bysack was a lunatic at the time of Bhaggo- 
butty’s death, having been declared to be so on a commission 
issued in 1840. He was also a lunatic when the succession to 
the shebaitship opened on the death of Udoy and so was perma¬ 
nently excluded from the succession. 

9. Joy Kristo was incapacitated by lunacy from succeed¬ 
ing both to the stridhan of his mother and to the shebaitship. 

10. The right to the shebaitship had not been determined 
up to the institution of the present suit. 

11. The orders passed by the Supreme Court and the High 
Court in the course of the previous suits and proceedings were 
Ijierely orders appointing trustees to carry on the worship of 
tlje idols in accordance with the trusts created by the will of 
Bhaggobutty Dassee pending the conclusion of the administration 
of hw estate. 

12. Neither Behari Lai Sett nor any of the descendants of 
Radha Kanta Sett are bound by the orders passed in those suits 
and proceedings so as in the present suit to be debarred from assert¬ 
ing their right to the shebaitship of the endowed property. 

13. The question of the distribution of the surplus income 
of the houses in Chowringhee and Pathuriaghatta is resjudicata, 
so far only as those surplus profits accrued prior to and up to the 
j6th January 1886 and are covered by the decree passed on the 
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14th December 1857 and the 15th March 1888 and by the orders 
passed in execution of those‘decrees. The question of the right 
to the surplus profits subsequent to 16th January 1886 is not res- 
judicata , but is open to.determination in the present suit. 

14. Bindubashini is not entitled to any share in the surplus 
profits which have accrued since the 16th January 1886. 

» 15. Bhaggobutty Dassee disposed, by her will, of all the 
stridhan property of which she died possessed and that question 
was finally determined by the Supreme Court. Under her will, 
she created, in favour of the idols named therein, an endowment 
of the whole of her stridhan property. 

16. Gopal Lai is not entitled to be a shebait. 

17. The succession to the shebaitship opened on the death 

of Udoy Chand. ’ 

18. The question raised in this issue was not pressed, the 
decision of the Supreme Court having been accepted as final 
that all the stridhan property left by. Bhaggobutty Dassee was 
her ayantuka stridhan. 

19. Shiba Sundari was associated with Udoy Chand only 
for the purpose of assisting him with advice in conducting the 
worship of the idol Anan’da Moye Thakurani and of n’o other 
idol. 

20. The Thakurs dealt with in the will are Issur Thakur 
Gopal Lalji, Issur Thakurani Airanda Moye, and the Thakur whose 
shrine stood on the banks of the Bhagirathi river. 

21. The will directs that the expenses of the worship of 
the Thakurani Ananda Moye are to be defrayed from the profits 
of the two houses in Chowringhee and Pathufiaghatta, that the 
expenses of the worship of the Thakur Gopal Lalji are to be 
defrayed from the profits of the garden called Gopal Lalji's 
garden in Sinti, and the worship of this Thakur as well as of the 
Thakur at the ghat on the Bhagirathi river are also to bh 
defrayed from the interest of the money invested in Governmebt 
paper. ' There is a further provision that the expenses of the 
Pujah of Issuri Saradea will be defrayed from the profits of two 
baitakhana houses purchased by Bhaggobutty Dassee in the name 
of Udoy Chand. 

22. This issue, on the findings at which we have arrived, 
, really requires no answer ; we hold however that there was no 

estoppel. 

23. It has not been established that any expenses have 
been incurred by defendants Nog. 7 and 8 on the worship of the 
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Thakurs since the i6th January 1886 up to date. If they have 
incurred any expenses they are efltitled to have them defrayed 
out of the assets of the trust estate ! and we direct the.Registrar 

to make an inquiry Into this matter and to ascertain and»report 

what sum, if any, is due to defendants ^ and 8 out of the trust 
estate from the 12th April 1892. If any sum should on such 
enquiry be found due to them and so reported to this Court, it 
will be open to the shebaits to put In an application, if so advised, 
for the purpose of ascertaining what if any shares belonging to 
the trust estate were in the hands of Nirmal on the 12th April 
1892 or have from time to time come into his hands against which 
the sum so found might be set off. 

24. This issue calls for no answer in this suit, as we hold that 
Joy Kristo inherited no title to the shebaitship when the succes¬ 
sion opened on the death of Udoy Chand. 

25. Shiba Sundari was not a shebait of Ananda Moye 
Thakurani and defendants Nos, 7 and 8 are not now entitled to 
the shebaitship of that idol. 

26. This issue cannot be answered on the materials now 
before us, 

The result therefore of the above' findings is that we hold that 
the right to the shebaitship of the endowed property lies with 
defendants forming the third group, namely the descendants of 
Radha Kanta Sett. It seems howevef desirable that, in order to 
provide for the due carrying out of the trust created by the will, 
a proper scheme should be framed for carrying on the trust. 

The shebaits and the present living representatives of Bhaggo- 
butty 'Dassee will put in a scheme, if agreed, or schemes, if not, for 
carrying out the trust for the approval of the Court within four 
months of this date. Copies of the scheme or schemes will be 
furnished to the plaintiff who will be heard with regard to them, 
if he so desires it, before the scheme is finally approved. 

Lastly, we have to deal with the question of costs. The 
plaintiff has no doubt failed in this suit, so far as his claim to the 
shebaitship is based on his right by inheritance. The object of 
the suit was further to have the will of Bhaggobutty Dassee cons¬ 
trued with the view that the trusts created thereby, which have 
been allowed to fall into neglect, might be properly enforced, and 
a scheme framed for the due administration of the trust and for the 
performance of the religious ceremonies for which the trust was 
created. The defendants who are descendants of Radha Kanta 
Sett and whose right to the shebaitship has been established to 
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the satisfaction of this Court, have never interested themselves to 
secure the assertion of their rights and in this suit have appeared 
- as defendants only, and in their defence they have raised a cross 
claim. Though ‘they have succeeded to the extent that their' 
claim has been allowed, they cannot be held to be entitled to their 
costs in supporting a claim which they never attempted by any 
independent action to enforce. The defendant Gopal Lall by 
virtue of his appointment as co-trustee was a necessary defendant 
to the suit, and in consequence of his position has set up an in¬ 
dependent claim. He is not in the position of a person who has 
needlessly opposed the plaintiffs suit, though both he and the 
plaintiff have failed to establish their claims to the shebaltship. 

Really, in the present case, there are only thrde groqps of opgos- 
^ing parties, and under these conditions it was quite unnecessary 
for the different members forming these groups to be represented 
in this case by separate counsel. The result has been rather to 
embarrass us in the decision by the ihtroduction of conflicting 
and inconsistent arguments, and, as in the case of Kanai Lai, to 
advance contentions which had afterwards to be withdrawn as 
untenable. The fact that in the previous proceedings the Court 
directed that the costs of the parties should be paid out of the 
trust estate appears to have encouraged the different members of 
the different groups to comp forward with separate counsel and 
separate cases in th£ belief that not they but the estate would 
suffer in the event of their failure. 

We do not think* that in the present case we ought to debit 
the costs of the parties against the funds to the credit of the trust. 
The plaintiff appears to be the only person who has taken any 
interest in securing the due performance of the trusts created by 
the will, but as he has failed to establish his claim to the shebait- 
ship he is not entitled to his costs out of tlie trust property. Wp 
consider that the conduct of the different parties to the siyt 
disentitles all of them to recover their costs from the .trust 
property, and we accordingly direct that all the parties da bear 
their own costs, except that the plaintiff do pay the costs of 
the infant defendants, of and incidental to the appointment of 
their guardians, 
s. c. R. 
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Present :—Lord Robertson , Lord Atkinson , Lord Collins , Sir 
Andrew Scoblb and Sir Arthur Wilson. 

MAHOMED ALI HAIDAR KHAN and another, 

HEIRS AND LEGAL REPRESENTATIVES OF 

MAHOMED ALI AMJAD KHAN 

v. 

THE SECRETARY OF STATE FOR INDIA IN COUNCIL 

AND OTHERS. 

[On Appeal from the High Court of Judicature at Fort 
, „ William in Bengal.] 

Regulation III of 1S01 (the Sylhet Jhum Regulation)—Considerations of law 
invoiced in the process of reasoniag—Jhum cultivation, nature of—Govern¬ 
ment's claim to confiscate proprietary rights—Burden of proof — 
Proprietary title—Long possession and enjoyment. 

When lands have long been in the enjoyment o£ the zemindar and R is 
asserted by Government that they“ arc entitled to confiscate the proprietary 
rights upon payment o£ compensation under Reg III o£ 1891, the onus is 
upon tlio Government to show that the tacts 6f the ease are such as to bring it 
within the operation o£ the Regulation. 

To bring a ease within the Regulation it is not sufficient to show that at 
the time of the Permanent Settlement the income from Jhum cultivation was 
taken into account as asset for purposes o£ assessment; it must also be shown 
that the inoome taken into account was derived from Jhum cultivation carried 
on beyond the limits of the settled estate. 

The question whether Jhum lands lay witluu or without the limits of tlio 
settled estate is not necessarily a question of fact, specially if at every point in 
the process of the reasoning considerations of law have to he regarded. 

Long possession of land in assertion of a particular title may be relied 
upon as proof of that title. 

“ Appeal from a judgment and decree of the High Court of 
Judicature at Fort William, in Bengal (March 29, 1904) which 
affirnfed a judgment and decree oi the Court of the Subordinate 
Judge of Sylhet (April 15, 1899). 

The principal questions raised on the appeal were the nature 
and extent of the appellants’ rights over the land irf suit and the 
application thereto of Regulation III of 1891. ' 

On May 16, 1891 the Sylhet Jhum Regulation (III of 189!) 
was passed. Material parts of the Regulation are set out in their 
Lordships’ judgment. In the exercise of the power vested in him 
by the Regulation, the Commissioner of Assam, on July 25, 1891 
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notified in the Assam Gazette that the Regulation would be put 
into force in certain areas ‘from the 1st October following. 
>- Among the tracts of land to which the notification related, was 
the aroa, which wjas the t subject of the present litigation, and was 
known as Mouzah Puber Pahar situated on the eastern border of 
Pergunnah Langla in the Sylhe’t District. 

On April 13, 1897, Mahomed Ali Amjad Khan instituted the 
suit in the Court of the Subordinate Judge of Sylhet. The 
defendants were the Secretary of State for India in Council, and 
nineteen persons who, jointly with the plaintiff, held fractional shares 
in the villages described in Schedule V annexed to the plaint. The 
plaintiff alleged that he was the sole owner of certain villages des¬ 
cribed in Schedule IV, attached to the plaint, qnd part owner of 
certain villages described in<Schedule V ; that the land describedfia 
Schedule II appertained to the taluqs mentioned in Schedtlle IV, 
and, the land described in Schedule III to the taluqs mentioned 
in Schedule V of the plaint ; and that h$ was still in possession 
of the lands. The entire tract in dispute was described in 
Schedule I to the plaint. The plaintiff claimed to be the sole 
and exclusive owner of the land of Schedule II, and to be part 
owner of the land of Schedule III on the grounds that the lands 
in dispute (known as the lands of Puber Pahar or Easten Hill) 
were part and parcel of the permanently settled lands described 
in Schedules IV anti V attathed to the plaint, not lands in which 
he and his co-sharers had merely the Jhum rights, and that *by 
adverse possession fey: over 60 years he had acquired a title 
against the Government. The plaint also stated that under the 
Permanent Settlement, the settlement-holders of those Estates 
were given absolute proprietary right to the land described in 
Schedule I ; and that the highest Revenue Author ities had 
decided that those lands appertained to the permanently settled 
estates. The plaint further alleged that the Regulation III of 
1891 was ulta vires and that in any event it had no operation efti 
the rights of the plaintiff, and prayed for, among other things, 
the following declarations :— 

(<*)•—That on a declaration that the land of Schedule I, 
does not conn? within the purview of the Sylhet Jhum Regulation, 
a decree ihay be awarded confirming the plaintiffs absolute 
f proprietary right and the right created by possession over 60 
years in respect of the whole of the land of Schedule II and of 
152827 

10 933837" S ur >dahs share of the land of Schedule III. 
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( fry —That a decree may be awarded declaring that notifica¬ 
tion No. 2788 issued by the Chief Commissioner of Assam and 
published in the Assam Gazette of the 25th July i89i have not 
affected and could not affect the plaintiff,s right and possession in 
respect of the disputed lands under the Permanent Settlement 
and by virtue of possession for over 60 years. 

In his written statement, dated September 11, 1897, the 
Secretary of State for India in Council denied that the lands in suit 
were included in the taluqs or estates named or that the plaintiff 
had acquired any title to the land by adverse possession. With 
reference to the other allegations made in the plaint, it was 
stated, in answer, that all that the highest Revenue Authority 
admitted was that the plaintiff had Jhum rights attached to the 
lands in dispute, but it was contended that, even if it were admit¬ 
ted that the plaintiff and his co-sharers really had such Jhum 
rights they had been extinguished by Regulation III of 1891. 

The Subordinate Judge framed eight issues, of which the 
three following are material:— 

5th :—Whether the lands specified in Schedules II and III 
appertain to the taluqs mentioned in Schedules IV and V of the 
plaint respectively ? 

6th :—Whether the land in dispute does not he within the 
limits of the permanently settled estates and therefore it comes 
within the operation of the Jhum Regulations ? 

7th:—Whether the plaintiff has acquired any title to the 
disputed land by adverse possession and whether the plaintiff 
is in possession of the same or not and whether the plaintiff has 
the alleged share in the land specified in Schedule III of the 
plaint or not ? 

The documentary evidence relied upon by the plaintiff may 
be summarised as follows :— 

' The records of the decennial settlement afterwards made 
permanent were not forthcoming, but the Mauzawari pagers for 
the year 1208 B. S. (1801-1802 A. D.) showed that the income 
derived from Puber Pahar was included in the collections of 
the villages described in Schedules IV and V of the plaint, and 
the Mauzawari papers for the years 1209 B.S. (1802-1803 A.D) 
and 1236 B.S. (1829-1830 A.D.) contained the following 
remarks;— • 

u This quantity is estimated by sight only, but it may be 
less or more on inquiry being made in the Pergunnah. The 
dastur of Jhum cultivation is* this ,—^Jhum is not cultivated in 
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one place every year. WhenJand is found anywhere within these 
boundaries Jhutn cultivation is made thereon, and after measure¬ 
ment and assessment the Mirasdars take the rest by apportionment 
accordihg to their respective shares in the Jhutn revenue at the 
time of the hastbud measurement. This hill is Jummai.” 

The latter statements referred to Mouzah Puber Pahar, and 
purported to be statements “ of mahals chuckla Sylhet, except the 
abadi and jungle lands of taluks, belonging to Mirasdars accord¬ 
ing to the hastbud prepared by Mr. John Willes.” 

There was documentary evidence to show that from 1837 
the plaintiff’s predecessors in title received kabuliyats from 
persons carrying on Jlium cultivation on the lands in question. 

About the year 1840 the Government granted & lease .of 
certain lands, not s^tled at the time of the permanent settle¬ 
ment, to Crum Singh Hazari and Crobind Singh Hazari. The 
lands leased were in the neighbouring pergunnah Patharia. 
The lessees made an attempt to realise rents from tenants culti¬ 
vating in Puber Pahar. Gour Ali Khan, the predecessor in 
title of the plaintiff, made objections, which were, on December 
14, 1842, decided in his favour by the Munsif of Hingajia, who 
held that “ it was satisfactorily proved that.the Jhutn lands, on 
account of the disputed rents as stated by the plaintiffs, belong to 
the jammai taluqs possessed by the Mirasdars of Langla Per¬ 
gunnah.” That finding was affirmed on appeal by the District 
Judge of Sylhet by judgment dated May 20, 1843, 

After inquiry an* order was made on September 18, 1848, 
excluding Mouzah Puber Pahar as lands permanently settled 
from the area of land claimed by the Government, as land 
in regard to which a settlement was still to be made. 

Later on further measurements were made of the Govern¬ 
ment lands, and in the maps prepared a large area of Puber Pahar, 
was included. On objection the Revenue Commissioner of Daccj 
ordered the exclusion from the map of the area claimed as .part 
of the estate of the plaintiff. • 

On September 14, 1855 the Board of Revenue again affirmed 
the title of the Plaintiff, and directed a refund of all moneys 
wrongly collected by the Government. 

In the year i860, some portion of Puber Pabar was again 
^included iq maps prepared of the Government lands, and was re¬ 
leased by an order dated February 28, 1861. 

Since then the plaintiff remained in undisputed and undis¬ 
turbed possession of Puber Pahar,* 
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On April 15, 1899, the Subordinate Judge delivered his 
judgment. He decided that the plaintiff failed to show that the 
disputed land Was included in the permanently settled estates, and 
it necessarily followed that it did not appertain, to the taluqs, or 
estates, mentioned in Schedules IV and V of the plaint; and that 
the land in dispute was beyond the limits of the permanently 
settled estates, and therefore that land came within the operation 
of Regulation III of 1891. On the question of> possession he was 
of opinion that the leases and accounts filed by the plaintiff were 
genuine. The earliest lease was dated December 28, 1837, and 
he considered that possession for 60 years was, therefore, not 
proved: He Was also of opinion that the nature of the acts of 
possession indicated a casual interest and not an absolute interest 
in the land which could by prescription mature into ownership. 
In consequence of those findings he made a decree dismissing 
the plaintiff’s suit with costs. 

The plaintiff Mahofned Ali Amjad Khan died pendente life 
and on his death his heirs and legal representatives Mahomd Ali 
Haider Khan and Mahomed Ali Asgar Khan, minors through 
their next friend I.. W. Lydiard, manager under the Court of 
Wards, were brought on record. 

Against the decree of the Subordinate Judge the appellants 
appealed to the High Court of Judicature at Fort William, in 
Bengal, which Court delivered its judgment on March 29, 1904, 
and agreed with the Subordinate Judge that the appellants 
failed to prove that the lands in suit lay vithin the boundaries of 
his permanently settled taluqs. The Court, therefore, decided 
that the appellants did not prove that a permanent settlement 
of the lands in dispute had been made with their predecessors in 
title, and that the rights exercised by them over those lands were 
not exercised in such a manner as to confer a title by adverse 
possession. In the result a decree was made dismissing the 
appeal with costs. 

, Against the decree of the High Court the appellants 
appealed to His Majesty in Council. Of the respondents only 
the Secretary of State for India in Council appeared. 

Sir Robert Finlay , Af.C., and Mr. DcGruythcr , AT.C., for the 
Appellants, referred to the Assam Code (Ed. 1897) the Sylhet 
Jhu,m Regulation, 1891 (Regulation III) ; Regulation I of 1793, 
s. 10 ; Regulation VIII of 1793, ss. 23-25 ; the fifth report from 
the Select Committee on the affairs of the East India Company, 
Vol, I, Bengal Presidency, (Madras Edition, 1883), pp. 14, 18, 21, 
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22, 23 (top of), 130, i 39 i 146 (recommendation), 147, 150, 568 P. 0. 

(third resolution), 569, 571 (Sfth resolution), 580, 585, 592, 609, 

611, 613, 616, 626 and 630 ; the Assam Land Revenue Manual, „ ,, 

by E.jA. Gait, (Calcutta Edition, 1896), pp. CXXV (refers to Khan 

the permanent se'ttleme’nt in Sylhet),* CXXVIII (refers to the The secretary of 
settlement of the Sylhet District carried out by Mr. Willes), State for India 
CXXIX, CXXXII, CXXXIV, 132 and 137; and Directions for in ^ olU 
Revenue Officers in the North-Western Provinces of. the Bengal 
Presidency (Calcutta Edition 1850). The officers of Government, 
who made settlements, were allowed to take into account only 
assets arising out of the estate. They could not lawfully take into 
account any asset that did not arise out of the estate. The 
evidence clearly shows that profits of the lands in suit were 
taken into account in settling the appellants' taluks. • It 
must be presumed that in this case the officers of Govern¬ 
ment duly followed the course laid down by law and included 
the profits of the lands in suit in estimating the assets of 
the appellants’ taluqs because the land formed part of the 
appellants' estate. The land in suit; is, therefore, beyond the 
scope of Regulation III of 1891. It is for the Government 
to show that the lands in suit are ‘beyond the limits.of’ the 
ippellants' estate, and unless the Government succeeds in 
.howing that the lands are so situated, the appellants are 
entitled to succeed. Whether the lands in dispute are within 
>r ‘beyond’ the limits of the appellants' estates is not merely a 
question of fact. In the consideration of that question, as already 
ihown, considerations of law are involved. 

The Mouzawari papers for 1802-1803 and 1829-1830’ show 
hat the lands in dispute were included in the appellants’ estates 
is Mirasdar, »>., proprietor and was assessed to revenue as such. 
r rom the date of the Settlement the appellants and their prede- 
;essors in title have held continuous possession of the lands, 
eceived rents realised therefrom and paid revenue originally 
issessed.thereon. The word Jhum means a hill or forest village. 

The cultivation in such a village would naturally be shifting 
There is nothing in the word itself, or its use, to indicate that a 
till or forest village cannot form a portion of Zamindar’s estate 
o which bis title was recognised at the permanent settlement. 

Vfter a review of the whole of the evidence it was* submitted that 
he evidence on record proved the title of the appellants and 
hat the decree of the High Court should be reversed. For the 
neaning of the word ‘mahal’ reference was made to the Regula- 
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tions of the Bengal Code, by C. D. Field, (Calcutta Edition, 1875) 
Introduction, p. 25. 

Mr. Cohen y K.C. and Mr. Ross , for the Respondent the Secre¬ 
tary of State for India in Council: Regulation III of 1891 is 
passed under the authority of 33 Viet. c. c 3, and is not ultra vires. 
A reference to the Preamble of Regulation III of 1891 and the 
Assam District Gazetteer, Vol, 2, Sylhet, pp. 212 et seq., shows that 
the contention that there is a strong presumption in this case that 
the lands in suit formed part of the appellants’*'taluqs because the 
officers of Government, who made the assessments, were not 
allowed by law to take into account the profits of any land that 
did not form part of the estate settled, is untenable. It is clear 
from these authorities that the officers making permanent 
settlement, in the District of Sylhet did include among the assets 
of the estates settled ‘the income then derived by the proprietors 
of those estates from shifting cultivation* carried on by them 
beyond the limits of those estates.’ The lands in dispute are 
beyond the limits of the appellants’ taluqs. It is for the appel¬ 
lants to show that those lands are within the limits of their 
taluqs. Both Courts in India have laid the burden of proof on 
the appellants and come to concurrent findings that the appel¬ 
lants have failed in proving that the lands in suit were within the 
limits of their permanently settled estates. 

(Lord Cou.ins : Concurrent findings seem to be conjectures, 
not findings.) 

Mr. Cohen : The question whethei the lands are within or 
beyond the limits of the appellants’ settled’ estates is treated in 
both Courts in India as a question of fact. The first time it was 
contended that it was a question of law is when the appellants 
presented their petition to the High Court for leave toappeal to 
His Majesty in Council. It is now too late to allow the appel¬ 
lants to raise that contention and it is submitted that such a con¬ 
tention is not open to them. There are also concurrent findings 
of the Courts in India, that the appellants failed to prove, as 
contended in their plaint, their title to the lands in suit by ad¬ 
verse possession of 60 years. It is submitted that the document¬ 
ary evidence on record, taken as a whole, clearly shows that the 
officers who effected the permanent settlements of the appellants’ 
taluqs, included, for the purposes of assessment among the assets 
of those taluqs, under the name of Jhum, the income then derived 
by the proprietors of those taluqs from shifting cultivation, 
9arn?d on by the proprietors or their dependants beyond th? 



Vol. viii.] 


PRIVY COUNCIL. 


44$ 


limits of those taluqs ; and farther, that the areas of such cultiva¬ 
tion were # altogether undefined, and varied in .different years. 
The laijds so undefined could not be and were not, included in the 
settled areas ; an <3 it is further submitted that this state of things 
is exactly what the Legislature Contemplated when Regulation III 
of 1891 was passed. The decrees of the lower Courts are right 
and ought to be confirmed. 

For the meaning of the word ‘mahal’ reference was made to 
the Glossary of Indian Terms by Wilson. 

Mr. DcGruythcr replied. 

The judgment of their Lordships was delivered by 

Sir Arthur Wilson: —This is an appeal.against a judg¬ 
ment and decree of the High Court of Calcutta, dated the 29th 
March 1904, which Sdlirmed the judgment and decree of the 
Subordinate Judge of Sylhet, dated the 13th April 1899. 

The question raised upon the appeal is whether Regulation 
III. of 1891, issued under the authority of the Act 33 Viet., C. 3, 
can properly be applied in the case, of certain lands known by 
the name of Puber Pahar. 

The regulation in question begins with a most useful pream¬ 
ble, which recites as follows :— 
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Whereas the officers who effected the permanent settlements 
of certain estates in the distinct of Sylhet included, for the pur¬ 
poses of assessment, among the assets of those estates, under the 

designation of jhum ., the income then derived 

by the proprietors of those estates from shifting cultivation 
carried on by them or their dependants beyond the limits of 
those estates, and from tolls levied by them on forest-produce 
cut, gathered or enjoyed in places beyond the limits of those 
estates . . . . ; , 

And whereas, inasmuch as the said cultivation and the* 
operations of those who cut, gathered or enjoyed the said forest * 
produce -shifted from year to year over immense and altogether 
undefined areas, the tracts of land over which they extended 
were not specified at the time of the settlement, and, in conse¬ 
quence of thisf rights of various, and in some cases vague, descrip¬ 
tions are fitim time to time asserted by the said proprietors over 
immense and undefined areas ; 

And whereas it is thus impossible for any person to obta'in a 
safe and clear title to land in those areas, and the extension of 
cultivations is, in consequence, imgeded ; 

And Whereas it is expedient that the rights, if any, corres* 
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ponding to the said /hum ..... assets should be com¬ 
muted. 

Section 2 enacts that:— 

All rights . . in respect of which jhuni . . assets were 
assessed in any permanent settlement of land, or which have been 
at any time acquired by virtue of or under cover of such assess¬ 
ment shall be deemed to have been extinguished. 

And Section 3 declares that all proprietors of such estates 
shall be entitled to compensation. 

The nature of jhttm cultivation is explained in an early 
official document relating to the hill lands in question :— 

“ That the dastur of jhunt cultivation is this : jhttm is not 
cultivated .in one place every year. When land is found any¬ 
where within these boundaries /hum cultivation is made thereon, 
and after measurement and assessment the Mirasdars take the 
rest by apportionment according to their respective shares in the 
jhum revenue at the time of the hastbud measurement.” 

And that description seems to be correct to the present day. 

After the passing of the Regulation the Government of 
Assam, whose jurisdiction included Sylhet, issued and published 
orders in due course, extending the Regulation to the areas in 
question, with others. 

The question, therefore, raised in the case and discussed 01 
this appeal is whether the Regulation can be put in force with 
reference to the lands to which it is sought to apply it. Thost 
lands have undoubtedly been long in the enjoyment (sucl 
enjoyment as is practically possible under the circumstances o 
the case) of the appellants’ predecssors in title. The Govern 
ment claims to apply to these lands a Regulation which woul< 
have the effect of confiscating proprietary rights, and givinj 
Compensation in exchange. Under these conditions their Lord 
s ( hips think it clear that it lies upon the Government to shor 
that the facts of the case are such as to bring it within th 
operation of the Regulation—in other words, that the preser 
^.case is one in which, at the Permanent Settlement, in makin 
settlement of certain taluqs with the appellants’ precedessors i 
title, the officers of Government included, for tha*purposes 1 
assessment, among the assets of those taluqs the income derive 
by their owners from jhum cultivation carried on beyond tl 
limits of the settled estate. 

That the taluqs now held by the appellants were setth 
at the Permanent Settlement is beyond dispute, and that 
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the estimating the assets of tjiose taluqs the profits of the present 
jhum lands were then brought into account is also beyond 
dispute. *But according to the appellants thcJSe profits were 
taken into acco&nt because the jhupi lands formed part of the 
settled estate ; while, according to the other side, the jhum 
land profits were taken into account as assets accruing to the 
owners of the settled estate, but derived from lands lying outside 
it. The questiorf is which of these views is to be accepted. 

It was contended on behalf of the Secretary of State that 
the question whether the jhum lands lay within or without the 
limits of the settled estates was a question of fact, and that their 
Lordships should accept the concurrent findings of -the two 
Courts in India. This contention their Lordships are unable to 
accept. In a sense, the question is one of fact ; b*ut at every 
point in the process of the reasoning considerations of law have 
to be regarded. 

It was contended on the other side that, under the Regula¬ 
tions in force at the time of the Permanent Settlement, no assets 
could lawfully be taken into account in settling the jumma of an 
estate, except those arising out of the estate itself; and that 
this consideration established a very strong presumption that 
in any individual case the course in accordance with law had 
been followed. But this contention was met, and in their 
Lordships’ opinion effectively met, by a reference to the preamble 
of the Regulation under consideration. That preamble shows that 
the course said to have been impossible was in fact followed, 
rightly or wrongly, and followed in a number of cases sufficient 
to render legislation desirable. It remains, however, to consider, 
in each case that comes before the Courts, whether the facts 
bring the case within the operation of the Regulation. 

The taluqs in which the lands in Question are said to have 
been included were, no doubt, settled at the decennial settlement, 
and that settlement was in due course made permanent. ^But’as 
might be expected after so great a lapse of time, little now 
survives of the original official papers, and what does survive is 
not very eajy to construe. ***" 

The rfnost important of the early documents are certain 
Mouzawari papers from 1801-02 onwards. These show clearly 
that, in* assessing the taluqs, the jhum assets were taken into 
account. But this, as has been shown, is a neutral fact consistent 
with the case of either party. Beyond this it is difficult to carry 
the effect of those papers. * 
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Those papers were examined in detail by Counsel upon bot 
sides on the argument of the appeal. It appears to thei 
Lordships unnecessary to repeat that examination. It is enoug; 
to say that there are circumstances favourable to one side am 
circumstances favourable to the other, but that no confiden 
conclusion could be drawn from these papers either one way o 
the other. 

Reliance was also placed upon certain thakbast maps, bu 
these are equally inconclusive. 

The only other matter which remains to be considered is the 
evidence as to possession and enjoyment of the lands in questior 
on the part of the plaintiff and those who preceded him. In the 
Courts in India the plaintiff sought to establish a title by 
adverse, possession for sixty years. In thisthe was held to have 
failed, and on the argument of the appeal no such case was 
contended for, but the evidence of possession and enjoyment was 
relied upon as proof of title. 

Regarded in this light, that evidence is important and it all 
points one way. It was shown that from as early as 1837 the 
appellants’ predecessors in title received kabuliyats from persons 
carrying* on jhitm cultivation on the lands in question. 

In 1842 and 1843 those predecessors in title succeeded in 
defeating an attempt to exercise rights over these lands on the 
part,of the persons interested in an adjoining Mouza. 

On several occasions in subsequent years the appellants’ 
predecessors successfully resisted proposals on the part of Revenue 
Officers of Government to settle portions of these hill lands 
as ilam lands open for settlement. The most important instance 
was Onethat terminated in an order passed by the Board of Revenue 
(the highest Revenue Authority in the Province) dated the 
14th September 1855. It r had been proposed to offer for settlement 
a portion of the lands now in suit as ilam lands. This was 
objected to by the appellants’ predecessors. The Collector over¬ 
ruled the objection but the Board of Revenue, concurring with the 
Commissioner, reversed that finding, and on the ground, as their 
lordships understand it, that the lands were included in the 
Permanent Settlement. After that the possession and eajoyment 
of the appellants and those through whom they claim seem to 
have been continuous. 

Their Lordships will humbly advise His Majesty that the 
appeal should be allowed, that the decrees of the Courts in India 
should be set aside, with the costs, and a decree made granting 

O 
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the appellants the declaration asked for by the plaint. The 
respondent, the Secretary pf State, will pay the costs of this 
Appeal. 

Mes!rs T. L. Wilson & Co .,—Solicitors for tlie Appellants. 
Solicitor, India Office,—Solicitor for the Secretary of State 
for India in Council. 

j, m. p. Appeal allowed. 
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Present : Lord Robertson , Lord Atkinson , Lord Collins , Sir 
Andrew Scoble. and Sir Arthur Wilson. 
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KALKA PARSHAD and others ' 

V. ' . , • 1908. 

MATI-iyRA PARSHAD and othfrs. • j MH e, io~n S> S3. 

[On Appeal from the Court of the Judicial Commissioner • juig , 27. 

of Oudh.J , 


Estoppel— Abandonment of point in the lower appellate Court—Formal admis¬ 
sion. impossibility of— Ream motion of ell the surrounding circumstanees 
_ Eudence — Admissibility—Pedigrees—Family records. 

Where the indgment of the Appellate Court contained a statement that a 
particular point had been abandoned, which statement was challenged, the 
udicial Committee considered the surrounding circumstances and held that 
he point had not, been abandoned. 

In support of a claim based oft an alleged right of inheritance, .three 
oedigrees were produced. 

Held—(\) that one of these pedigrees which had been drawn up post litem 
lotam, was inadmissible in evidence ; (2) that another pedigree was admissible 
is a declaration made by a deceased member of the family touching tlfe family 
eputation or tradition on the subject of its descent; to make this pedigree 
aadmissible, it was not sufficient to show that when it was drawn up, there 
•as some dispute between the parties ; it was necessary to prove that the 
latter now in controversy, after the statement, was in controversy then, before 
le statement and (3) that the third pedigree was admissible, for though nfit 
roved by the maker, it had been adopted by a member of the family, and \%as 
ot mixdC'Pvsi litem motam, * 

Freeman v. Phillips (1), Shrewsbury Peerage (2) and Puke of Devottohire v, 
r ei7I (3) followed. 

Appeal from a judgment and decree of the Court of thf 
udicial Commissioner of Oudh (April 17, 1906) reversing a 
ecree of*the Court of the Subordinate Jpdge of Unao 
December 16, 1903) (4). 


(1) (1816) 4 M. & S. 486, 494, 497. (2) (1857) 7 H. h C 1, 22. 

(3) (1870-1877) L. R. 2, Ir. 132. 

f4) Ma thura Parshad v. Kalita ParJhad, 9 Qudh Cases 239. 
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The property (which was immovable) in suit belonged to 
one Gur Sahai, who died about 1867 ; Gur Sahai was succeeded 
by his widow Musammat Parbati ; who died on March 22, 1896. 
After her death the first Respondent Mathura Parshad, who was 
the son of the sister of Gur Sahai took possession of the property, 
and succeeded in obtaining mutation of names in his favour in 
the Revenue Court. 


On May 20, 1901, the appellants, Kalka Parshad, Durga 
Parshad and Sunder Lai, instituted the present suit in the Court 
of the Subordinate Judge of Hardoi to recover possession of the 
estate of Gur Sahai. The original defendants were the first 
respondent Mathura Parshad (defendant jNo, 1), the second 
respondent Khan Bahadur Chaudhri Muhammad Nasarat Ali 
(defendant No. 2, to whom, it was alleged, that the bulk of the 
property in suit had been illegally transferred), and defendants 
Nos. 3 to 7, to whom, it was also alleged, that portions of the 
property had been illegally transferred. With the latter the 
appeal had no concern. They did not attempt to defend the 
validity of the alienations made to them, a decree was made by 
the Subordinate Judge against them, and against that decree 
they did not appeal. The plaintiff alleged (inter alia) that after 
the death of Musammat Parbati, their father, one Sheo Sahai, 
who died on September 22, 1899, was the nearest surviving heir 
of Gur Sahai, the last male owner of the property, and as such, 
entitled to obtain possession thereof from the defendants. The 
following pedigree* was filed by the appellants to show their 
alleged relationship. 

A written statement in defence was filed by Mathura Parshad, 
and Chaudhri Nasarat Ali filed a separate written statement. 
The defences were (inter alia) that Sheo Sahai was not the next 
reversioner, and that <^ther persons claimed title as reversioners 
who were necessary parties to the suit. Mathura Parshad filed a 
pedigree, which showed that Gur Sahai was not descended from 
Partab Mai, son of Chajmal Das, but from another son of .Chajmal 
■ Das, a younger brother of Partab Mai, named Shiam Das ; that 
«*-j|pur Sahai stood in the 15 th degree from the common ancestor, 
Chajmal Das, and Sheo Sahai in the 16th degree •„ and that the 
third respondent Sita Ram, the fourth respondent Manohar 
Lai, the fifth respondent Ram Sahai, and the sixth respondent 
Gur Parshad, who survived Musammat Parbati, were related to 
Gur Sahai in the same degree as Sheo Sahai. In consequence of 
the last mentioned plea eleven persons were added as defendants, 

* Bee next page. 
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who alleged that they in varying shares were jointly entitled with 
Sheo Sahai as heirs of Gur Sahai. Of those eleven persons, only 
four wh'ose names are mentioned above, were respondents to the 
appeal. Thus there were three appellants and six respondents 
to the appeal. * 

Of the eleven issues framed by the Subordinate Judge, it is 
necessary to mention here only the following :— 

2. 1^ the genealogical table filed by plaintiffs correct ? 

3. If so, is Sheo Sahai the nearest heir to Gur Sahai under 
the Hindu Shastra ? 

After the evidence both ora], and documentary was recorded 
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by the Subordinate Judge of Hardoi, who admitted, among 
others, the three pedigrees discussed in the judgment of their 
Lordships, the case was transferred to the Court of the Subor¬ 
dinate Judge of Unao, who delivered his judgment on December 
16, 1903. He found that the appellants had proved the pedigree 
filed by them ; that at the death of’Musammat Parbati, there was 
no heir living who was nearer to her husband, Gur Sahai, than 
Sheo Sahai, the father of the appellants ; and that as against 
the latter, the first respondent had no right to the property, and 
the transfers made by him were clearly invalid. Accordingly he 
decreed the claim of the appellants with costs. 

Against that decree the first and second respondents filed 
one appeal, and the third respondent filed another appeal in 
the* Court -of the Judicial Commissioner of Oudh. The two 
appeals 1 were disposed of by one judgment delivered on September 
18, 1905, by two learned Judges. They examined in detail the 
documentary evidence of the appellants, upon which the 
Subordinate Judge relied, and decided that the greater portion, 
including the three pedigrees discussed in their Lordships’ 
judgment, was not admissible in evidence. With regard to the 
oral evidence of the appellants to prove the pedigree filed by 
them, the learned judges, held that it was of as little value as the 
documentary evidence, and remarked that, at the hearing of the 
appeal, practically no attempt was made to support the finding 
of the Subordinate Judge. They were of opinion that the 
pedigree put forward by the appellants was not proved, but that 
on the pedigree admitted by Mathura Parshad, the appellants 
were entitled to succeed to a one-fifth share in the property in 
suit, the remaining four-fifths vesting in Sita Ram, Ram Sahai, 
Manohar Lai, and Gur Pershad. Decrees were accordingly made 
modifying the decree of the Subordinate Judge, and awarding to 
the appellants a one-fifth share in the estate of Gur Sahai. 

!i On December 16, 1905, the first and second respondents 
applied to the Court of the Judicial Commissioner for review of its 
judgment dated September 18, 1905 on the grounds, among 
others, mentioned in their Lordships’ judgment. On April 17, 
1906, that Court made an order which concluded that “Sheo 
Sahai, the plaintiffs' father, being sixteenth in descent from the 
common ancestor, Chajmal Das, was not a Simaitodaka of Gur 
Sahai,* and was not entitled to succeed to his property. As 
according to the Mitakshara, the right to succeed depends on 
propinquity of relationship, and the person who is sixteenth 
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from the common ancestor <jan scarcely be said to be a relation at 
all, while the sister’s son is a Banditti , the defendant, Mathura 
Parshad,* should be considered as nearer heir than Sheo Sahai." 
In cofisequence • decrets were made .reversing the decree of the 
Subordinate.Judge and dismissing the suit. 

Against the four decrees of the Court of the Judicial Com¬ 
missioner, dated respectively September 18, 1905 (two) and 
April 17, 1906‘(two), the appellants filed four separate applica¬ 
tions for leave to appeal to His Majesty in Council, and obtained 
from the Court of the Judicial Commissioner of Oudh the usual 
certificate granting such leave in each case. The respondents 
(Nos. 3 to 6 inclusive) Sita Ram, Monohar Lai, Rain Bahai and 
Gur Parshad did not appear at the hearing of the appeal. 

Mr De Grnythcr , K. C., and Mr. Kyjfitt , for the Appellants, 
referred to the Indian Evidence Act (I of 1872), sections 11, 32 
(5) and (6), and 50, and contended that the pedigrees were 
admissible under one or other of those sections and the Subor¬ 
dinate Judge was right in admitting them. Those pedigrees 
established the case of the appellants, and it was submitted that 
the de:ree of the Subordinate Judge should be restored. 
Reference was also made to Dcbi Pen-had Chowdhury V. Rani 
Radha Chowdhrani (1). In any event, the appellants were at 
least entitled to the share awarded them by the decree of the 
Court of the Judicial Commfssioner dated September 18, kjoj. 
Reference was made to Mayne on Hindu Law and Usage (7th 
edition) pp. 103 and<>79. 

Mr. Ross , for the first and second Respondents, contended 
that the evidence showed that the dispute really arose in 1891, 
and in consequence the pedigrees and statements made since That 
time were not admissible. The Court of the Judicial Commis¬ 
sioner had rightly held that the appellants had failed to prove 
their case, and its decree dated April 17, 1906 should be affirmed. 
The plaintiffs were estopped from contending that they were t^ie 
heirs of Gur Sahai, because they abandoned that part o£ their 
case before the lower appellate Court. 

Mr. De Gruyther. K. C. in reply, contended that looking at 
all the circumstances of what took place before the lower 
appellate Court, it was impossible to infer that the plaintiffs 
abandoned their plea that they were the heirs of Gur Sahai, 

The judgment of their Lordships was delivered by 
Lord Atkinson. —The suit out of which this appeal arises 
(1) (IU04) L K 311. A* 160 ; I. L. R. 32 Calc, 81. 
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was instituted by the appellants, who are the three sons of one 
Sheo Sahai, deceased, claiming through their father as heirs of 
one Gur Sahai, deceased, to recover possession of the immovable 
property in the plaint described, of which Gur Sahai died posses¬ 
sed about 40 years ago. 

Gur Sahai was succeeded in the possession arid enjoyment 
of the property by his widow, Musammat Parbati, who died on the 
22nd March l'8q6. Sheo Sahai died on the 22nd September 1899. 

The principal defendant, the respondent Mathura Pershad, 
is the nephew of Gur Sahai, his sister’s son. He took possession 
of the property on the death of Musammat Parbati, still retains 
it, and succeeded in obtaining a mutation of names in his own 
favour. 

Only two questions were discussed on the hearing of the 
appeal, and it is only necessary for its decision that their Lord- 
ships should deal with these. They are : 

J. Is it open to the plaintiffs, owing to what took place at 
the first hearing before the Court of the Judicial Commissioner, 
to attempt to establish that \hey are, according to Hindu Law, 
the heirs of Gur Sahai ? 

2. ‘ If it be open to them to do so, is the evidence, legally 
and properly admissible, given before the Subordinate Judge 
who tried the case in the first instance, sufficient to establish the 
fact of their alleged heirship ? ■ '' 

The course the proceedings took before the Court of the 
Judicial Commissioner is somewhat peculiar, The plaintiffs had, 
at the hearing, examined several witnesses and given in evidence 
several pedigrees which, in the opinion of the Subordinate Judge, 
proved that Gur Sahai and Sheo Sahai were descended from one 
common ancestor, Partab Mai, son of Chajmal Das, were only 
seven degrees removed 1 from that ancestor, and that the plaintiffs 
were, through Sheo Sahai, heirs of Gur Sahai. Mathura Parshad 
filed a pedigree which showed that Gur Sahai was not descended 
from Partab Mai at all, but from another son of Chajmal 'Das, a 
younger brother of Partab Mai, named Shiam Das, that Gur 
Sahai stood in the 15th degree from the common ancestor, 
Chajmal Das, and Sheo Sahai in the 16th degree ; and he con¬ 
tended that, under the Hindu Law, heirships did not extend 
beyond the 14th degree, and that therefore he (Mathura Parshad), 
though only a sister’s son, was to be preferred as heir to such 
remote relations. 

No evidence whatever was given to prove the latter pedigree. 
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Indeed it was abandoned by the respondents on this appeal. 

• • 
Yet the Court of the Judicial Commissioner, finding that it 

showed that five other persons stood in the same degree of 

relationship to Ghajmal Das as did Sheo Sahai, held that the 

Hindu law permitted them, notwithstanding this, to succeed as 

heirs to Gur Sahai, and gave a decree for possession of one-fifth 

(not one-sixth as it should have been) of the land, the 

recovery of which was sought, as the share of *Sheo Sahai 

therein. 

Thereupon the defendants Nos. i and 2 applied under 
section 623 of the Civil Procedure Code for a review of this 
judgment, setting forth amongst other things :— 

1. That the Court had held that the pedigrees set up by. 
the plaintiffs were not proved, and that they were therefore not 
exclusively entitled to the property in suit. 

2. That the question whether persons in the 16th degree 
could be preferred to Mathura Parshad, the nephew, was not 
allowed by the Court to be fully argued. 

On this application, the Court of the Judicial Commissioner 
decided that the Hindu Law forbade, what they had previously 
decided it permitted, namely, the succession of a person sixteenth 
in descent from a common ancestor, on the ground that he 
could scarcely be said to be a relation at all, and that therefore 
the nephew Mathura Parshad should be considered as nearer 
heir to Gur Sahai than Sheo Sahai. They accordingly dismissed 
the plaintiffs’ suit v^ith costs. It is to be observed, however, 
that the Court, in deciding on this application, made no reference 
^ to the first point which they had decided, viz., that the pedigree 
set up by the plaintiffs was not proved. 

In the first judgment of the Court, they state that the 
finding of the Subordinate Judge that bath Gur Sahai and Sheo 
Sahai were seventh in descent from Partab Mai, had beefi 
challenged by the defendants’ advocate, who contended that tfte 
plaintiff^ had failed to prove the pedigree on which they felied, 
and that all the documentary evidence on which the lower 
Court based its finding was inadmissible. They then proceeded 
to devote fflur pages of their judgment to a minute and critical 
examination of the evidence, written and oral, adduced by the 
^ plaintiffs, giving their reasons for holding that the documents 
v were inadmissible, and the witnesses unworthy of belief, and 
they wind up this examination with the passage on which the 
respondents rely as sufficient to shut out the plaintiffs from 
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attempting to sustain the decision of the Subordinate Judge. ‘ It 
runs as follows : 

“ The or;fl evidence to prove the pedigree in the plaint is "* 
thus, in my opinion, of as, little value as the documentary evidence 
on which the plaintiffs relied, ajid at the hearing of the appeal 
practically no attempt was made to support the finding of the 
Subordinate Judge. The only contention was that, accepting 
the pedigree filed by the appellant, Mathura Parshad, the. 
plaintiffs are heirs of Gur Sahai, as according to it they are 
SamanodakaSy and therefore, in the absence of other nearer heirs, 
exclude the defendant, who is the son of Gur Sahai’s sisters.” 

It -is inconceivable why the evidence given before the 
Subordinate Judge should be thus elaborately reviewed, if the 
plaintiffs’ advocate had formally admitted ( he could not support 
that Judge’s finding. It is almost as strange that this advocate 
should confine himself to a contention based on a pedigree 
proved by nobody, and "binding on nobody but the person who 
filed it, and which, at the best, could only secure to his clients 
one-sixth of what they sought to recover. It is not less peculiar 
that the contention which is stated to have been the only 
contention put forward by the plaintiffs, is the very contention 
which was conducted in such a fashion that a review was success¬ 
fully applied for. Having regard to these several matters, it 
appears to their Lordships impossible to hold that the plaintiffs 
are by the statement contained in this paragraph estopped from 
endeavouring to sustain, on this appeal, the finding of the 
Subordinate Judge on this point. The second question, therefore, 
alone remains for decision. 

' The plaintiffs gave in evidence at the trial three pedigrees, 
amongst others, namely (i) a pedigree purporting to have been 
written by one MaharAj Bahadur in 1872 ; (2) a pedigree purport¬ 
ing to have been filed by Sheo Sahai in 1892 or 1894 > n a civil 
suit concerning lands other than and different from the lands 
sued c for in this action, in which Sheo Sahai was plaintiff and 
Kesho and others defendants; (3) a pedigree filed in a suit 

brought for the recovery of the possession of certain lands in 

« 

which Shankar Sahai (the son of the second defendant) was 
plaintiff, and pazal Husain and others were defendants. The 
Subordinate Judge, though he held—quite rightly,, in their 
Lordships’ opinion—that the controversy out of which this 
appeal has arisen is but a stage in the dispute which arose on the 
death of Musammat Parbati 4 n 1896, admitted each of these 
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pedigrees in evidence, and the plaintiffs relied strongly upon 
them. They are not ancient family records, handed down from 
generation to generation, and added.to, as a member of the family 
dies or i| born, but documents drawn up on a particular occasion 
for a specific purpose \>y members cJf the family, and must 
accordingly b» treated as mere‘declarations made by the persons 
who respectively drew them up or adopted them. Taking them 
in the reverse order, the last is inadmissible, having .been made 
*post litem motion. The second is endorsed . “ (Signed) Sheo 
Sahai, Plaintiff, by the pen of Sunder I.al, Special Agent,’’ and is 
on the evidence of Sunder Lai clearly admissible as a declaration 
made by a deceased member of a family touching the family 
reputation or tradition on the subject of its descent. It was 
held by the Court of the Judicial Commissioner not to be 
admissible on the same ground as the third pedigree becausb, in a 
statement made by Musammat Pnrbati in the absence of Sunder 
Lai, in a suit instituted by him against her in the year 1891 for 
cutting down trees in a certain gtove in the village of Rampur 
Ansu, which he alleged was a halting-place, she had said;—“I 
have no kinship with him, nor ant I on visiting and dining terms 
with him as a fellow-caste-rtian. He has no concern with my 
proprietary interest (Jmkkuit) . . . The’Plaintiff’s [Sunder 

Lai’s] father, and his co-sharers have wasted their shares in the 
hakkiat /’ But it is clear that,the controversy to which this 
statement refers was not a controversy as to the heirship to (iur 
Sahai, but referred to an entirely different matter. In order to 
make the statement inadmissible on this ground, the same thing 
i must be in controversy before and after the statement is mfide- — 
Freeman v. Phillips (1), Shrewsbury Peerage (2) and Duke of 
Devonshire v. Neill (3). In their Lordships’ opinion, having 
regard to the evidence of Sunder Lai and ( of the other witnesses 
examined for the plaintiffs, this pedigiee was clearly admissible. • 
The first pedigree purports to be signed by Maharaj BahaduS, 
a son of Sheo Narain, a deceased member of the plaintiffs’ faftnily, 
who was however not examined as a witness. According to the 
evidence of Kalka Parshad, it was in the handwriting of the 
former and was obtained by him from Sheo Narain in the 
years i894-f8g6 (the precise date is not fixed) as a statement of 
the family descent, for the purpose of being given'in evidence in 
^certain criminal proceedings instituted under section 323 of the 

(1) (1816)4 M & S. 486, 494,. 497 (2) (1857) 7 H. L. C. 1, 22. 

(.3) (1876-77) L.R. 2 Ir. 132. 
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Indian Penal Code in the case of In re Baiju and others v. 
bandar Lai and Durga Parshad. Jit was thus adopted by Sheo 
Narain, is not .shown to have been made post litem rnoiam , and is . 
therefore, in their Lordships’ opinion, admissible. • 

These pedigrees disclose that Gur Sahai and Sheo Sahai are 
descended from a common ancestor, Partab Mai, one of the sons 
of Chajmal Das, the first through his son Har Parshad, the second 
through his.son Ram Ghulam, each being six, degrees removed 
from Partab Mai. Six of the many witnesses examined on behalf 
of the plaintiffs, members of the family, prove descent from this 
common ancestor. Three of these, namely, Kalka Parshad, 
Mohabbat Rai, and Sunder Lai, prove pedigrees, substantially 
identical with that signed by Sheo Sahai filed in 1892 or 1894, 
arid others, such as Hazari Lai, prove important portions of it ; 
while Lalta Parshad, one of the defendants’ witnesses, deposed 
as follows :— 

“ Sheo Sahai also .belongs to the family of Gur Sahai. I 
have heard that he is also remote by six degrees. In my opinion, 
both [»>., Madho Ram and Sheo Sahai] are equally related, i.e., 
in the same degree.” 

And Sri Kishen, another witness for the defendants, a priest 
of the family of Sita Ram deposed :— 

“Sheo Sahai and Sheo Narain descend from Ram Ghulam, 
Gur Sahai descends from Har Parshad ; Ram Ghulam, Har 
Parshad, and Shiam Das are sons of Partab Mai.” 

This evidence precisely accords with the above-mentioned 
pedigrees numbered 1 and 2, proves, in fact, some of the most 
important steps in them, and is, therefore, the strongest corro¬ 
boration of them. 

Further corroboration of these pedigrees is to be found in 
the mode in which a certain Mohalla Sarai has been enjoyed. 
The family reputation is fhat this Sarai was founded by Sundar 
Das (one of the brothers of Partab Mai), who died childless. If 
the pedigrees of 1872 and 1894 be correct, then half, or an 
8-annas share in this Sarai, should be found in the enjoyment of 
the descendants of Partab Mai, and the remaining 8-annas share 
in the enjoyment of the descendants of Shiam Das, the only 
brother of Partab Mai who had descendants. That, according 
to the evidence of Raghunath Parshad and Kalka Parshad, is 1 
precisely what is found. Two-annas shares were enjoyed by 
Sheo Sahai, Sheo Narain, and Gur Sahai respectively ; a 2-annas 
share by Sheo Dyal and Ram Dyal (who died childless) jointly, 
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and the remaining 8 anna by Sita Ram, Gur Parshad, Ram 
Narain, Shankar Sahai, anil other descendants of Shiam Das. 
The Subordinate Judge points out that had Sheo.Sahai and Sheo 
Narain been descended, as was contended for by the defendants, 
from Shiam Das and not from Partab* Mai, the whole 8 anna 
share of Partab Mai must, m the events which have happened, 
have come to Musammat Parbati. Sita Ram, one of the defen¬ 
dants, gives in dejail the distribution of an eight ann£ share in the 
Sarai coming into the hands of his branch of the family, and 
states that the Sarai is joint property. No evidence is given to 
contradict that of Raghunath Parshad and Kaika Parshad as to 
the persons amongst whom the share of Partab Mai in the Sarai 
is distributed. . , 

It was argued by Mr. Ross, on behalf of the defendants, that 
the fair conclusion ’to be drawn from the evidence ulas that 
Maharaj Bahadur was either not born in 1872, or was then of 
such tender years that he could not, have drawn up the first 
pedigree, as deposed to by Kaika Parshad. No doubt there is 
much force in this argument, but. even if it prevailed, there 
remains the second pedigree, th&t of 1892, corroborated as it has 
been in the manner pointed out. 

Their Lordships think that it is impossible to put aside all 
this evidence, as was done by the Court of the Judicial Commis¬ 
sioner. They are, therefore,, of opinion that the conclusion at 
which the Subordinate Judge arrived is that to which* the 
evidence properly adjnissible, on the whole, most reasonably leads, 
and that the decision of the former tribunal was erroneous and 
l that its decrees should therefore be reversed with costs, and this 
appeal allowed. They will humbly advise His Majesty accord¬ 
ingly. The respondents must pay the costs of the appeal. 

Messrs. Youngs Jackson , Beard King, Solicitors for the 
Appellants. * • 

Messrs. 7 . L. Wilson & Co., Solicitors for the first and second 
■Respondents. , 
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Respondents Nos. 3 to 6 inclusive did not appear. 


J. M. P. 


Appeal allowed. 
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Before Mr. Justice Casperz and Mr_ Justice Coxe. 

BEJOY GOPAL MUKERJI and others 

V. 

GIRINDRA NATH MUKERJI and others* 

* AND «■ 

SANKAR NATH MUKERJI and others 
v, 

BEJOY GOPAL MUKERJI and others* 
and 

LOKE NATH SAHA CHOWDHURY and others 
v. 

BEJOY GOPAL MUKERJI and others.* 

Widow , lease by—No legal necessity—Beneficial arrangement—Bargain not 
prejudicial to the, reversioners—Legal necessity depending on facts of each 
case — Possession, suit for, by some of the reversioners, of their shares, 
maintainability of— Family Settlement, principle of, applicable to arrange • 
ment between parties interested in the property — Notification—Indian 
Contract Act (IX of 1872) Secs. 196, 190. 

A suit by some of the reversioners to recover possession of their shares from 
the lessee of a Hindu widow after her death is maintainable. 

Each case of legal necessity must be judged upon its own facts, * 

The reversioners must establish a very 1 strong case \o induce a Court of 
justice, equity and good conscience to set aside a beneficial arrangement by a 
Hindu widow which induced a sense of peace and security and one that has 
had a far-reaching consequence. 

If a'Hindu widow made a good bargain for herself, and if that bargain 
did not prejudice the position of the then reversioners, it should be given 
effect to. 

Dayamani Debi v. Srinibash Knndu (1) applied. 

Venkaji Sridhar v. Vishfiu (2) refered to. 

^ If parties arrange to avoid the necessity for legal proceedings their arrange¬ 
ment. is supported by sufficient consideration. 

Apart from legal necessity a widow can validly alienate property that has 
devolved on her from her husband with the consent of the reversioners. The 
widow can make such an alienation by the entire surrender of her own interest 
and thereby accelerate the interest of the reversioners or she can, part with her 
direct interest in the estate and convert it into an annuity. Subject to the 
payment of the annuity, the transferee will acquire an absolute interest. 
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• Appeals from Original Decrees Nos. 71.94 and 99 of 1899, against the 
decree of Babu Prosanna Coomar Ghosh, Subordinate Judge of Nadia, dated 
the 28th November 1898. 


(1) (1900) I. L. R. 83 Calc. 842. 


(2) (1893) I. L. R. 18 Bom. 034, 
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Hem Ghunder Sanyal v. Sumomoyi JDebi (1) referred to; Qobind t, 
IJChunni (2) distinguished. • • 

The principle of family settlements is applicable to an arrangement by 
~wMch the persons interested iu the property mutually couseRt that the property 
shall be fcanaged m a particular and a convenient manner and if the arrange¬ 
ment does not seriously prejudice the parties to it or those who come after 
them, a Court of equity will be slow to set it aside. 

Ratification m the proper sense of the term, as used with reference to the 
law of agency, 19 applicable only to acts done on behalf of the ratifier. A 
woman with a limitecf interest could not by acts ex post facto charge upon the 
estate which she represents, obligations not originally binding upon it. A 
Hindu widow cannot be said to give a lease on behalf of the reversioners. The 
acts performed by the reversioners after the death of the widow cannot amount 
to a ratification of the lease, as the widow is not the agent of the reversioners. 
Raja llai BJuigwat Doyal Singh v. Debt Dayal Saha (3) followed. 

Appeal by the Plaintiffs (iu No. 71 of 18 & 9 ) and by the* 
Defendants (in Nos. 411 . and 99 of 1899 ;. 

Suit to recover Mas possession of a four-seventh share of 
certain properties. 

The facts of the case and argument appear sufficiently from 
the judgment. . 

Dr. Rash Behary Ghose And Babas Ram Charan Mttter , 
Promotho Nath Sen and Mahindra Nath Bhattacharjee for the 
Appellants (in appeals Nos. 94 and 99 of 1899) and for the 1 
Respondents (in appeal No. 71 of 1899). 

Babus Baidya Nath Deitt, JJwarka Nath Chuckerbutty , Harajj .' 
Prosad Chatterjee , Surcndra Nath Ghosal and Biraj Mohun 
Mojumdar , Dr. Priya Nath Sen and Baku Ramani Mohun^ 
Chatterjee for the Respondents (in Appeals Nos. 94 and 99 ofjV( 
4 1899; and for the Appellants (in appeal No. 71 of 1899). 

C. A. V. 

The judgments of the Court were as follows : 

No. 94. 

The suit giving rise to this and the connected appeals 
was brought by four out of the seven reversionary heirs ot 
of one Chandra Bhusan Mookerjee who died in the year # i832. 
The plaintiffs sought to recover khas possession of a 4-7th^hare 
of certain properties, and, prayed for a declaration that an 
ijara dated the 23rd Bhadra 1270 (7th September 1863) granted 
for a term of sixty years by Sayamani Debi the widow of 
Chandra Bhusan Mukerji ; and the Dur-ijaras , and Se-ijaras 
derivativejy created thereunder had become inoperative .since 
the death of Sayamani Debi. The plaintiffs allege that all these 
transactions are not binding on them. 

(1) (1894) I. U B 22 Calc. 364(361). (2) (1907) I L R 29 All. 487 (494). 
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The ijara was granted by Sayamani Debi to Annada Proshad 
Mookeriee the father of the plaintiffs, and to Sarada Pershad 
Mookerjee, the. son of the brother (Gouri Pershad) cf Annada 
Pershad. The geneological tree (at page io of the paper book 
in appeal No. 71 of 1899) is not disputed. The history of the 
litigation between the members of the family goes back to the 
year 1814 when Chandra Bhusan Mookerjee’s paternal grand¬ 
father Mohadeb Mookerjee made a partition of the zemindari 
and gave a 4 anna share to the father of Chandra Bhusan 
Mookerjee. Baman Das Mookerjee (the father’s brother’s son 
of Chandra Bhusan) appropriated this share under cover of a 
deed of trust dated the 7th Aswin 1239 (1832) bearing the 
signature of Chapdra Bhusan Mookerjee. The deed of trust pur¬ 
ported to snow that Chandra Bhusan Mookerjee had adopted 
Mathura Nath Mookerjee the third son of Bamandas Mookerjee. 

In the year 1844, twelve years after the death of Chandra 
Bhusan Mookerjee, his. widow Sayamani Debi instituted suit 
No. 39 of 1844 against Baman Das Mookerjee and obtained a 
decree for her share of the inheritance. The final decision in that 
litigation is reported [Bamandoss Mukerjia and Mussamut 
Raj Lrukhee v. Mussamut Tarinee (1)]. It bears dates the 22nd 
and 23rd February 1858. 

The defendants Nos. 9 to 13, the appellants in the 
present appeal, who are some of the representatives of 
Barhandas Mookerjee, support the ijara granted by Sayamani 
Debi against the plaintiffs. Their case is jthat Sayamani Debi, 
harassed and exhausted by the protracted litigation, and unable 
to get’complete and effective possession of the properties decreed 
to her, with the exception of three smaller properties, entered 
into an arrangement with the then reversioners (Annada and 
Saroda) and granted them an ijara of all the properties for a 
term of sixty years in order to secure a competence for the rest 
of her life, leaving the lessees to continue the contest with 
Bamdndas Mookerjee the remaining reversioner, and that, for 
this purpose ekrarnamahs were executed between the parties 
simultaneously with the ijara of the 7th September 1863. It is 
conceded that numerous Dur-ijaras and Se-ijaras Were created 
after the original ijara during the interval up to tfie death of 
the widow which occurred thirty years later, in the year 1893. 

The Subordinate Judge found that the suit was not barred 
by limitation and gave the plaintiffs a decree for all the properties 
tl) (1858) 7 y. I. A. 109, 
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with the exception of certain properties, in the Mymensing and 
Faridpur Districts, the claim to which, in the opinion of tfie 
court bel<*w, could not prevail because the plaintiffs had ratified 
the ijata in respect of thfse properties after the death of the widow. 
In this court (Sir Francis Maclean, Chief Justice and Geidt, J.) the 
decision of tne Subordinate Judge was reversed on the question 
of limitation, and it was held that the suit was barred. The 
matter then we*t up to His Majesty in Council, and their 
Lordships of the Judicial Committee remanded the cases fora 
consideration on the merits. The Judgment of the Privy 
Council' is reported in Bejoy Gupal Mukerji v. Krishna Mohishi 
Debt (i). 

In these circumstances, this and the connected appeals havq 
been reargued before the present Bench, and the points arising 
for determination are first , whether Sayamani Debi executed 
the ijara , dated the 7th September 1863, for legal necessity, 
and whether, for any other reason, the ijara does or does not 
bind the present reversioners ; Secondly , whether the doctrine 
of ratification bars the suit ; and, thirdly ) whether the suit is 
defective because the plaintiffs seek to recover not the whole 
property but only a 4-7th share of the same. 

The third contention may be dismiss'ed in a few words. 
The pjaintiffs did not sue to set aside the ijara but to recover 
possession of their share of* th^ immovable properties in dispute, 
and, in accordance with the view adopted by the Judicial 
Committee on the question of limitation, the suit cannot be 
defeated because the plaintiffs did not sue to recover the entire 
property of Chandra Bhusan Mookerjee. 

The facts do not appear to be seriously disputed, and Jhe 
learned Counsel and the learned Vakeels representing the different 
parties in this and the other appeals* have argued on the 
inferences to be drawn from the facts and on pure questions ef 
law. Sayamani Debi brought her suit in 1844 not only agaiflst 
Bamanhas Mookerjee but also against Annada Prosad Mookerjee, 
the father of the plaintiffs, and Gouri Pershad Mookerjee the 
father of Sarada Proshad Mookerjee, and she was assisted by 
her cousin ‘Umesh Chunder Roy, otherwise known as Moti 
Babu, to ^vhom she, on the 25th November 1851, gave an ekrar 
which isjjrinted at page 227 of the paper book In appeal No. 71 
of 1899. It was recited in that ekrar that the lady had become 
indebted to the extent of rupees 38,000 for which she had 


Civil. 

1908. 

Bejoy Copal 
Mukerji 
r. 

OirinHra Nath 
Mukerji. 
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executed a mortgage bond in favour of Umesh Chunder Roy’s 
brother Bhagaban Chunder Roy. She undertook to pay 
Rupees 50,000,, including the previous Rupees 38^)00, with 
interest at the rate of 12 per cent, per annum, when she had 
realised the costs and mesne profits due to her under the decree 
of the Sudder Court, and she gave security for chat amount. 
This ekrar was entered into shortly after the decree of the 
Sudder Dewjmy Adawlut, in favour of Soyamotji Debi, passed on 
the 30th September 1850. The litigation continued until the 
decree of the Privy Council (in 1858) to which we have already 
referred. 

There can be no doubt as to the bona Jides of the claim 
advanced by Sayamani Debi and the fact can not be controverted 
thut she had been involved in protracted litigation for the 
attainfnent of her just rights and the rights of her husband’s 
reversioners. 

After obtaining her decree from the Privy Council, Sayamani 
Debi recovered possession of the three properties mentioned in 
the ijara of the 7th September 1863 where it was recited that she 
was in possession of those properties by collecting rents. Reading 
the ijara we find that Sayamani ^Debi leased for a term of 
60 years the whole of the talooks, Indigo factories, gardens, 
tanks, &c., described in the Schedule, possession of which had 
not been taken, together with the three properties possession of 
which had been recovered. The lessees undertook to pay 
Sayamani a balance of Rupees 5,300 annually after paying the 
Government revenue amounting to Rupees 7,030 odd. They, 
also, Undertook to assist Sayamani in duly executing the decree 
of the Privy Council and she covenanted that she would do so. 
The arrangements were embodied in the ijara lease and the 
ekrarnamahs Exhibits ,,A and A2 all of the same date. At that 
time the lessees Annada Proshad Mookerjee and Sarada Pershad 
Mookerjee were disputing with Bamandas Mookerjee. But they 
adjusted their differences in the year 1866 when Bamandas 
Mook'erjee took a darijara of the 1-3 interest in the ijara of the 
7th September 1863. This darijara was in the name of Bamandas 
Mookerjee’s son, but there can be no question that Bamandas 
was the person beneficially interested. The defendants Nos. 9 
to 13, the appellants in the present appeal, derive their title, as 
we have already stated, from Bamandas Mookerjee. 

The plaintiffs did not bring the suit in their capacityfof sons 
of Annada Proshad—one of the original ijaradars —but as the 



Voi. Vllt.j 


sidfc COtrflt. 


Ui 


reversionary heirs of the husband of Sayamani Debi who grantee] 
the ijara. But, in considering the circumstances in which that 
, > ijara was •granted, we cannot shut our eyes td the fact that 
the plaifltiffs are standing upon a technical legal right and not 
upon any equities affecting thq welfare of the descendants of 
Mohadeb Mookerjee who effected the partition in the year 1814. 

We have already observed that the Subordinate Judge 
decreed the suit for all the properties with the exception of 
certain properties lying within the Districts of Mymensingh and 
Faridpur, the claim to which, in his opinion, could not prevail, 
because the plaintiffs had ratified the ijara in respect of those 
properties after Sayamani’s death in 1893. On the question of 
[ legal necessity the Subordinate Judge held that the ijara was • 
% at most a beneficial arrangement not amounting to legal* necessity 
in the sense in which that expression is used in Hindu Law. 

It will be convenient to consider this question first. 

The doctrine of legal necessity has been elaborated in a 
series of judicial decisions. Each case must be judged upon 
its own facts. There can be no do&bt that when Sayamani 
entered into the arrangement with Annada Proshad Mookerjee 
and Sarada Proshad Mookerjee her fortunes were at a very low 
ebb. She was in debt and her cousin Moti Babu and her gomasta 
had been convicted by a Criminal Court in connection with some 
cases arising out of an attempt fb execute decrees for rent in ■ 
the property of which she had obtained nominal possession. 
The ijara arrangement turned out to be eminently successful 
because her principal opponent Bamandas Mookerjee took a 
^darijara in the year 1866, and the numerous parties who have 
been impleaded in the present litigation, or rather such of them 
as were then alive, regarded the i/ara as a sound and honest 
disposition of her property by Sayamani »Debi. It can be said 
that, as the term of 60 years was evidently beyond the then* 
expectation of life of Annada Pershad and Saroda Pershad, it 
may be reasonably inferred that they considered it a benegcial 
arrangement not only for themselves but for their descendants. 

A sense of peace and security was induced. For 30 years, until 
the death of fhe widow in 1893, derivative titles were created 
and acted upon. The plaintiffs must establish a very strong 
jtfCase indeed to induce a Court of justice, equity and good 
conscience to set aside a beneficial arrangement of this kind and 
one that has had such far-reaching consequences. 

For the plaintiffs it has been argued that Sayamani Debi wai 
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coerced by cruel necessity into granting the ijara and that she 
might very well, if she had been desirous of parting with her life 
estate, have granted it for the terms of her natural li*e and not 
for 60 years. We, however, think that the very fact that the 
term actually adopted was 60 years, and not the uncertain space 
of human life, is a very strong indication that all the parties in¬ 
terested sought to make a definite arrangement possessing the 
best elements of finality and, if we find that the arrangement was 
for the benifit of the estate, and did actually benefit the estate, 
we should apply and even broaden the principle adopted in the 
case- of Doyamoni Debi v. Srinibash Kundu. (i) There it was 
said that a Hindu widow, as regards her management of the 
estate, has not less power than the manager of an infant’s estate 
and that the reversioners were not entitled to set aside perma¬ 
nent leases granted by her which were found to be beneficial to 
the estate and by which they were found to have been benefitted. 
The principle is based upon decisions of their Lordships of the 
Judicial Committee and it was applied in Venkaji S/iridkar v. 
VishYm Babaf Beri, (2) where Sir C. Sargent C.J.,said “ A widow 
like a manager of the family must be allowed a reasonable latitude 
in the exercise of her powers, provided she acts fairly to her ex¬ 
pectant heirs.” A fortiori if Sayamoni Debi made a good bargain 
for herself, and if that bargain did not prejudice the position of 
- the then reversioners, it should Le gfven effect to, and the present 
reversioners ought not to be allowed to obliterate the history of 
nearly half a century. No doubt the authorities to which we 
have been referred as showing that costs of litigation may amount 
to legal necessity are not precisely in point. It does not appear 
that the ijara was entered into merely to meet the costs incurred 
by Sayamoni Debi in the litigation. But the concurrent ekrar- 
namahs provided for t?he liquidation of all her debts and if the 
"widow chose to become an annuitant and to make over her estate 
to the next taker some of whom accepted the arrangement then 
and there, and some of whom subsequently accepted it, 0 there is 
no reason on principle or authority why such an arrangement 
should be set aside. We are disposed to give a broad meaning 
to the word 1 arrangement.’ It does not necessarily imply an 
agreement; see Massumgv. Eastern Counties Railway Company (3) ; 
but here it proceeded on representations of facts, not of mere 
intentions. [Narain Das v. Ramaunj Dayal (4)]. In connection 

(1) (1906) X. L. R. 33 Calc 842. (3) 12 M. & W. 237 (263). 

" (2) (1893) I. L. R. 18 Bom. 634. (4) (1897) I. L R. 20 All 209 (P. 0.) 
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with the subject of subsequent assent we rely on Bajratigi Singh 
v. Manokarnik Bakhsh Singh (i) where their Lordships of the 
*■ Judicial Gbmmittee observed that the consent of the reversioners 
was sufficient anck that i* was immaterial that it was given after 
the execution^of the deed, thep in question, and they applied the 
maxim omnis ratihabitio retrotraliitur et mandato priori crqui 
paratur. Transactions of this kind may become valid by the 
consent of all those who are likely to be interested fn disputing 
them. Raj Lukhee Dabea v. Gokool Chtinder Chowdhry (2). 
The circumstances of the present case warrant an application of 
the further principle that if parties arrange to avoid the necessity 
for legal proceedings their arrangement is supported by sufficient 
consideration. Apart from legal necessity a widow can validly* 

a • 

alienate property that has devolved on her from her husband with 
the consent of the reversioners. The widow can make such an 
alienation by the entire surrender of her own interest and there¬ 
by accelerate the interest of the reversioners or she can, as in the 
present case, part with her direct interest in the estate and con¬ 
vert it into an annuity. Subject ^to tfte payment of the annuity 
the transferee would acquire an absolute interest ; Hem Chunder 
Sanyal vs. Sarnatnoyi Debt (3). Our attention has been cSHed to 
the judgment of Sir John Stanley C.J., and Burkitt, J., in 
Gobind * Krishna Narain v. Khunni Lai , (4) where, quoting Mr. 
J. C. Ghose’s book on Hintfu Law, it was said “a decree against 
a widow to bind the reversioners must have been passed after full 
contest and a compromise decree, or a decree on an arbitration, 
can have no higher footing than an alienation by the widow.” 
k 'On the facts of that case the doctrine of family settlement of 
doubtful claims was not applied. The case of Imnt Konwur»v. 
Roop Narain Singh (5) was a case of compromise by a widow as 
against her minor daughters. But the ija*a ol the 7th Septem¬ 
ber 1863 was not a compromise. There was no settlement thert 
effected of doubtful claims. Nevertheless, the principle of famify 
settlements, in our opinion, is applicable to an arrangement by 
which the persons interested in the property mutually consent 
that the property shall be managed in a particular and convenient 
manner, and,’ if the arrangement does not seriously prejudice the 
parties to it or those who come after them, a court of equity will 
^ be slow tq set it aside. 
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(1) (1007) 8 C. L. J. 768(778) (P. C.) (3) (1894) I. L. R. 22 Calc. 354 (361.) 

(2) (1869) 13 M. I. A 209 (228.) (4) < 1907) I. L. R. 20 All. 487 (494.) 

(6) (1880) 6 C. L, |t. 70 (81.) 
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How, then, have the plaintiffs been prejudiced by the ijara 
of the 7th September 1863 ? We have been unable to find a 
satisfactory answer to this question. The test is how long has the 
arrangement been acted upon. In Qamarwthan Chztti v. 
Murugappa CAcWf, (1) Lord Macnaghten observed. “The un¬ 
broken usage for a period of 19 years is, as against the appellant, 
conclusive evidence of a family arrangement to which the court 
is bound to give effect. ... It was one which the court would, no 
doubt, have sanctioned, if its authority had been invoked.” In 
Helan Dasi v. Durga Das Mundal , (2) the test of long usage was 
not necessary because other considerations were found to be 
sufficient ; see Williams v. Williams (3) and Stapiltonv. Stabilton , 
.(4). Sayamani lived for 30 years after 1863; the suit of the 
plaintifls was instituted on the 30th April 1897. This long 
period of rest was attributable to the measures taken by Sayamoni. 
She had executed her decree and obtained possession of three pro¬ 
perties ; she had entered into negotiations for an adjustment of 
her claims, and had actually remitted Rs. 1,72,000 on account of 
mesne profits to Baman Bass Mookerji ; she had received a 
sum of rupees 42,000 up to the 8th February 1861. Apart from 
legitimate and natural influences, no coercion had been exercised 
upon Sayamoni. She was in a position of superior to Bamandas 
Mookerjee owing to the decree of the Privy Council. He pctually 
begged her to show him some •con’sideration. In a deposition 
given by Sayamani, on the 6th June 1889 (pages 1 to 9 of the 
paper book in appeal No. 94 of 1899) the, lady, shortly before 
her death, said. “ In the execution case Bamandas Babu alone 
was the judgment-debtor. Annoda Proshad and Gouri Proshad 
ware not judgment-debtors, consequently what I remitted was 
remitted to Bamandas Babu alone. I made an ijara settlement 
with Annada Proshad and Saroda Proshad at the time of the family 
dispute amongst my husband’s elder brothers. Being in diffi¬ 
culties on account of my debts, and as both the parties were 
particularly eager about it, I granted the said ijara settlement for 
a term of sixty years.” Such was the impression left on the 
mind of the aged lady 26 years after the transaction, and we 
think that her impression should not be disregarded: A prudent 
management of the property of Chandra Bhusan Mobkerjee was 
called for. It was situated in numerous districts ; it had been 

(1) (1906) L. R. 33 I. A. 139 ;40.L, J. 189 {P C.) 

(2) 11906) 4 C. L. J. 323 (331.) (3) (1867) L. R. 2 ch. App. 294. 

(4) (1739) 1 W. and T. L. C. 7th ed 228. 
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out of possession for 26 years at least (1832-1858) and adverse 
rights must have grown up. The usual method of management 
in such cases is by granting sub-ldhses of convenient parcels of 
the estate. Then^ the disputes arising jn the course of execution 
proceedings had resulted in loss of collections. Any one conver¬ 
sant with the management of landed property in the mofussil 
must be well aware that disputes between co-sharers lead to a 
total cessation of rent collections. In our opinion, therefore, the 
end justified the means adopted by Sayamoni who, in securing 
that end, which was a prudent and effective management of the 
properties decreed to her, after a protracted litigation, acted 
within her powers, and the fact that her principal opponent 
took a darijarn , and accepted the situation in the year 1866,. 
conclusively shows that the ijara arrangement was made for tfie 
benefit of the estate and did not prejudice any one. 

We have referred to the growth of adverse rights during 
1832-1858. It appears that, under the law prevailing before the 
present Limitation Act came into operation, adverse possession 
against a widow was held to be advSrse possession against the 
reversioners. The estate of Sayamani was, therefore, in danger 
of being lost unless the parties opposing her came to teytis and 
took the management into their own hands. 

Fot these reasons, we think the plaintiffs should not be 
allowed to take po*session*of the properties in suit until the . 
expiry of the ijara term of sixty years. 

The next contentkm raises the question of ratification of the 
yarn by the plaintiffs after the death of Sayamoni in 1893. 

Section 196 of the Contract Act provides that where acts are 
done by one person on behalf of another, but without Jpis 
knowledge or authority, he may elect to ratify or to disown 
such acts. If he ratify them, the same effects will follow as if 
they had been performed by his authority. Section 199 embodies 
the general rule that where a ratification is established as to*a 
part, it dperates as a confirmation of the entire transaction. In 
Raja Rai Bhagawat Dayal Singh v. Dihi Dayal Sahu (1) the 
Privy Council pointed out that ratification in the proper sense of 
the term, as Used with reference to the law of agency, is applicable 
only to acts done on behalf of the ratifier. Their Lordships 
observed “ It would be a serious extension of la*w, as hitherto 
applied, to hold that a woman with a limited interest couPd, by 
acts ex post facto , charge upon the estate which she represents, 


(1) (1907) 7 C.UJ. 335 (366). 
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obligations not originally binding upon it.” It cannot be said 
that Sayamani gave the ijara in 1863 on behalf of the reversioners 
who would betome entitled <0 the estate of her husband at her 
death in 1893. The acts performed by, the reversioners after 
1893 cannot, therefore, amount to a ratification of the ijara, in 
the strict sense of the term. Sayamani was never the agent of 
the plaintiffs. 

But the' defendants really rely on the doctrine of election 
and the case of Modhu Sudan Singh v. E. G. Rooke (1). There 
the reversioners had elected to treat as valid a putni lease granted 
by the widow ; he had accepted rent in respect of the tenure 
after the death of the widow. 

„ The question, then, resolves itself into this: Did the 
plaintiffs elect to affirm the validity of the voidable ijara lease of 
the 7th September 1863 ? The question does not arise if 
Sayamoni granted the ijara lease for legal necessity or for any 
other sufficient reason as,we have found she did. 

In our opinion, the evidence does not amount to proof of an 
electibn by the plaintiffs. As regards the payment of Govern¬ 
ment Revenue and cesses by the ijaradars, the use of the words 
horat (bn behalf of) can not in itself saddle the plaintiffs with the 
responsibility of acquiescence in the ijara. The ijaradars were 
bound to pay the revenue and cesses without reference to their 
lessors. .That they continued to do s'o is cogent evidence that 
the arrangement made in 1863 was adhered to or, at any rate, 
that it was not repudiated by the plaintiffs until they failed to 
get advantageous terms from the ijaradars and the persons hold¬ 
ing by sub-infeudation ; secondly, as regards the receipt of ijara.. 
rents, we do not find that the plaintiffs ever received such rents. 
The plaintiffs’ brother Upendra Lai Mookerjee (defendant) did 
not collect rent dues on account of Sayamoni’s share and the 
Shaha defendants had no ijara or seijara under the plaintiffs (see 
tke evidence at pp. 142-3 of the paper book in appeal No. 71 of 
1899.) The postcard Ex. A26 relied on by the Subordinate 
Judge proves nothing and the Acharjya defendants who made 
some payment or other have entered into a compromise with the 
plaintiffs. The other piece of evidence commented on in the 
judgment of the Court below refers to a darijara grant’ed to one 
Moijuddin by plaintiffs’ brother the defendant Upendra Lai 
Mookerjee and we accept the explanation of plaintiff Bijoy Gopal 
On this point. There is no proof of any clear and unequivocal 
(l) (1897) I. L.cS. 25 Calc. 1. 
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election by the plaintiffs, and Moijuddin’s lease came to an end in 
1894 after which he obtained a fresh settlement from tlie 
plaintiffs* • , 

Fftr all these reasops we disallow the second contention on 
behalf of the defendants appellants an <3 we find that plaintiffs did 
not ratify or elect to affirm the ijara of 1863 after the death of 
Sayamoni Debi. 

The appeal aucceeds on the first contention onl)%and plaintiffs' 
suit must be dismissed with costs payable to the defendants 
Nos. 9-13. 


Civil, 
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Appeal No. 99. 

The judgment we have just delivered in appeal No. 94 of 
1899 will govern this appeal also. The appellants are the shahas, 
Defendants Nos. 36*44 ; they represent two darijaras and*one se- 
ijara (p.p. 64, 79 of the paper book in this appeal). 

The contentions on behalf of the shaha defendants are the 
same as those in appeal No. 74, but they lay particular stress on 
the doctrine of election. . . 

For the reasons already given we allow this appeal on the 
first contention, namely, thht the ijara of 1863 is valid .and not 
voidable. The plaintiffs must pay the costs of these defendants. 


• Appeal No. 71. 

The judgment we have just delivered in Appeal No. 94 of 
1899 will govern this appeal also.. The appellants are the 
plaintiffs. They have entered into a compromise with defendants 
Nos. 49-61 in this appeal and we have sanctioned the same on 
behalf of the minor defendants. Defendants 47 and 48 do not 
appear. 

We have found in favour of the plaintiffs on the question of 
ratification or election. 

Even if the plaintiffs had succeeded in their main conten^on 
they wpuld not be entitled to mesne profits before suit.. Their 
conduct and the circumstances of this litigation disentitle them 
to such mesne profits. 

The remaining contention is special to this appeal. It is 
covered by the nth and 12th issues dealt with in the Court 
below. The plaintiffs seek to set aside certain putni leases 
granted’by Baman Das and Sambhu Nath long before the yara of 
1863. We entirely agree with the Subordinate Judge in his 
reason on this point. But as it appears that some of the 
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defendants (18-24) compromised the matter with the plaintiffs 
on the 2nd June 1903 and that the decrees of the High Court 
and Privy Council are not affected thereby the compromise in 
question will hold good as between the parties to it. 

Appeal No. 71 of 1899 being in the nature of a cross appeal, 
and appeals Nos. 94 and 99 being successful, this appeal stands 
dismissed. We make no separate order for costs of this appeal. 

a. T. m. " Appeals Nos $4 and QQ allowed. 

Appeal No yi dismissed. 


Civil. 
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' Before Mr. Justice Mookerjee. 

MAQBUL AHMAD 

v. 

HARA GOBINDA KALAL and others* 

Limitation Act (XV of 1S77) Sell. II. Acts. 14, 121—Noabad taluk, 
incident of. 


Article 14 of Schedule II of the Limitation Act refers to orders and pro¬ 
ceedings of a functionary to which by lav is given a particular effect in favour 
of one person or agam9t another, subject, n the regular course, to a further 
judicial proceeding having for its object to quash them or set them aside. 

Slueaji v. Collector of Ratnagin (1) followed. 

The article has no application where an order is null and void and does 
not affect the plamtif’s interest, so that there is no occasion to set it aside. 

Lojoy Cliand v. Kcisto Mohmi (2) Mott Lai v, Karrabuldem (3) and 
Roghunath v. Katux (4) referred to. 

Where subsequent to the purchase of an entire Noabad mehal at a sale for 
arrears of revenue by the plaintiff, the term of the taluk expired and Govern¬ 
ment resettled the taluk in favour of the defaulting pioprietors and the plaintiff • 
instituted a suit for recovery of possession of a paroel of land included in the 
taluk purchased. 

Held .—That the rule of limitation applicable was that embodied in Article 
121 and not in Article 14 of Schedule II to the Limitation Act. 


, A Noabad taluk is not necessarily temporarily settled ; it may be a perma¬ 
nently fettled one. The re-settlement, of a Noabad taluk does not necessarily 
mean a settlement with new talukdais; it may be an adjustment of the revenue 
and nothing more. 

Prosunno Coomar v. Secretary of State (5) referred to 

* Appeals from Appellate Decrees Nos. 2080, 2081, 2096 and 2162 of 1903 
against the decrees of Babu Govinda Chandra Das, Officiating Subordinate Judge 
of Obittagonedated the 6th August 1903, affirming those ot Babu Cbaru Chandra 
Mitra, Munsiff of Chittagong dated the 26th Deoember J902. 


(1) (1886) I L. B It Bom. 429. (3) (1897) I. L. B. 25 Calc 179 P. C. 

(2) (1894) I. L. B. 21 Calc. 626 (4) (1902) I. L. B. 24 All. 467. 

(6) (1899) l, L. fi. 26 Calt). 792. 
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Appeal by the Plaintiff. 

Suit for recovery of possession. * 

- The fhcts of the case and argument appear sftfficiently from 

the judgment. • • 

Babu Lai Mohan Doss and Mon hi Serajnl Islam for the 
Appellant. 

Babu Dhirendralal Kastgir for the Respondent. 

• • 

C. A. V. 

The judgment of the Court was as follows : 
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Mookerjee J. —On the 18th October, i88q, the plaintiff 
appellant purchased an entire Noabad mehal at a sale for arrears 
of revenue. On the 7th October, 1901, he commenced the 
action out of which the present appeal arises for recovery* of 
possession of a parftl of land included in the taluk purchased 
by him. The first defendant is a tenant under the second and 
third defendant who were the defaulting proprietors. The fourth 
defendant is a benamdar of the plainiff and the fifth defendant is 
his brother, and as no relief has been, claimed against the/n, no 
further reference need be mader to them. The contesting defen¬ 
dants resisted the claim substantially on three grounds, pamely, 
first, that the suit is barred by limitation, as the 'plaintiff 
was not in possession within the statutory period ; secondly , 
that the defaulting proprietors held an undertenure which 
was in the nature of a protected interest, and was .not* 
affected by the revenue sale ; and thirdly , that subsequent 
to the purchase by the plaintiff, the term of the taluk had 
expired, and Government had created a new taluk in favour of 
the defaulting proprietors, defendants 2 and 3. The Court of 
first instance tried only the question of limitation and held fhat 
the suit was barred under Art. 14, schedule II of the Limitation 

Act. In this view of the matter, the Munsiff did not deal with 

• 

the other questions, and dismissed the suit. Upon appeal, tjie 
Subordinate Judge affirmed the view that the suit was .barred 
under Art. 14, and went on to add the following observations 
with regard to the third issue which raised the quetion, whether 
the plaintiff.had any subsisting title : “With regard to the third 
issue, it may be observed, that as the Government appears to 
have made a new settlement with the defendants 4 and 5, with 
effect from 1895 or 1896, the old taluk which the plaintiff appears 
to have purchased in revenue sale is now a nonentity and a new 
state of thing has now come into existance”. It is said by the 
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learned Vakil for the respondents that the Subordinate Judge 
meant to find that the settlement had been made with defendants 
2 and 3. Be thut as it may, the Subordinate Judge -dismissed 
the appeal preferred to him. The plaintiff has appealed 10 this 
Court, and two points have been urged on his behalf, namely, 
first , that the suit is not barred by limitation, and secondly , that 
the question whether the plaintiff has a subsisting title has not 
been property tried. 

In support of the first point, it has been contended, that the 
rule of limitation applicable is that embodied in Art. 121 of 
schedul II to the Limitation Act which provides that a suit to 
avoid an incumbrance or undertenure in an entire estate sold 


for arrears of Government revenue, may be brought within twelve 
years from the time when the sale becomes final and conclusive. 
In this view, the suit would be within time. In my opinion, 
this contention is clearly right. It has been argued however by 
the learned Vakil for the respondents that Art. 14 is applicable, 
because the suit ought to be treated as one to set aside an order 
of an dfficer of Government in his official capacity. I am unable 
to accept this contention as sound. The plaintiff does not seek 
to set Aside any order of an officer of Government ; he sues to 
recover possession on the ground that he has purchased the 
property free of all incumbrances, and he has brought his suit 
within twelve years of the date when the sale became final and 
conclusive. It may be open to the defendants to show that the 
title which the plaintiff acquired at the sale has been subsequently 
extinguished ; but if they do show this, the plaintiff will fail, 
not because his claim is barred by limitation, but because he 
has no subsisting title upon which to rest his claim. It may 
further be pointed out that Art. 14 has no application, where 
there is no order to be set aside, or where the order is a nullity 
ahd does not require to be set aside ; see Bejoy Chand v. 'Kristo 
Mohini (1). In other words, where an order is null and void 
and does not affect the plaintiff’s interest, so that there is 
no occasion or necessity to set it aside, Art. 14 has no application. 
On the other hand, if the plaintiff cannot succeed, on his title or 
recover possession so long as the order is not set aside, Art. 14 
will apply ; see Mott Lai v. Karrabuldein (2) and Raghunath v. 
Kama. (3) In the case before me, the suit is in substance, as it 


(1) (1894) 1. L. N. 21 Calc. 626. (2) (1897) X. L. E. 25 Calc. 179 P. C. 

(3) (1902) I. T., B. 24 All. 467. 
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is in form, a suit for possession by a purchaser at a revenue said ; _ Oifiu 

no order has been pointed out to me as the one wtyich the plaintiff 
* seeks to set aside, or which is capable of being set aside. I must 
hold consequently, thatlihe article applicable is Art. 121 and not 
Art. 14 which*seems to me to rfefer to orders and proceedings of 
a functionary to which by law is given a particular effect in favor 
of one person or against another, subject in the regular course, 
to a further judicial proceeding having for its object to quash 
them or set them aside. (Shivaji v. Collector of Ratnagiri) (1). 

The first ground taken or behalf of the appellant must, therefore, 
prevail. 

The second ground taken on behalf of the appellant refers 
to the question, whether or not the plaintiff has a* subsisting 
title. I have already quoted the single sentence in the judgment 
of the Subordinate Judge in which this question is supposed to 
be disposed of. The learned Vakil for the respondents frankly 
admits that the question is very unstisfactorily treated, but he 
seeks to support the judgment by reference to some observations 
of the Munsiff upon the question of limitation. This does not 
appear to me to be a satisfactory mode of dealing with an 
important question. An examination, however, of the ju 3 gment 
of the Munsiff shows that that officer as well as the Subordinate 
Judge hSve made a nurpber pf assumptions which are not well- 
founded. In the first place, it is quite clear from the case*of 
Prosunno Coomarv. Secretary of State (2), as also from the history 
of the Settlement of*Noabad lands as given in Mr. Cotton’s 
Revenue History of Chittagong and the correspondence orr the 
'Settlement of Noabad lands, that a Noabad taluk is not necessarily 
temporarily settled ; it may be a pemanently settled one. The 
resettlement of a Noabad taluk does not necessarily mean a settle¬ 
ment with new talukdars ; it may well be an adjustment of the. 
revenue and nothing more. The learned Subordinate Judge i» 
therefore in error in assuming that because a new settlement*was 
made in 1895 or 1896, the taluk which the plaintiff purchased has 
become a nonentity. Before this conclusion could be supported 
a number of fajts which have not yet been investigated would have 
o be deterifnned. For instance, what were the incidents of 
he taluk purchased by the plaintiff, was it permanently settled 
fr temporarialy settled—would be a very important question. 

The learned vakil for the respondents observed that the plaintiff 
lid not produce the original patta of the taluk ; but the learned 
( 1 ) ( 1886 ) I. L. a. 11 Bom. 429 .^ ( 2 ) ( 1899 ) 1 . 1 -. B 26 Calc. 792 , 
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Civrt. Vakil for the appellant very pertinently pointed out that the 
1906 . respondents who are the defaulting proprietors have the custody 

MaqbuTAhmad °f t ^ le document, and that his client, the auction-purchaser could 

■r. not be expected to produce it. Another Question of fundamental 

Hara Gobinda Kalal. . . , , , . , . . . ... ., 

_ importance would be, under what circumstances, did the settle- 

Mook erjee, J. ment take place ? Was it merely for assessment of revenue ? 

, If the original taluk was not permanently settled, was the new 
settlement made during the pendency or after the expiry of the 
term ? Was any notice served upon the new talukdar, the 
auction-purchaser ? Under what circumstances and in what 
c character were the names of the defendants entered in the settle¬ 

ment papers ? Was it because they were and claimed to be in 
' actual occupation'as holders of a protected undertenure ? Upon 
this question, the fact that the defendants have never paid Govern- 
. ment revenue whereas the plaintiff has paid the same, will have an 
important bearing. I have stated enough to indicate that the ques¬ 
tion of title, which is the real question in the case, has not been pro¬ 
perly, tried, and when it comes to be considered after remand, it 
would be desirable to refer to chapter V. of Vol. V. of the Manual 
of Settlement of Noabad lands which deals with the question of 
the status of the Noahad talukdars. The Subordinate Judge 
may, in his discretion, allow the parties to adduce fresh evidence 
on this point, the bearing of which does not appear to have been 
rightly appreciated. If the question of title is decided in favour of 
the plaintiff, the further question, whether the defendants have 
any protected interest will require exanfination. The second 
point-taken on behalf of the appellant must consequently be 
upheld. 

< The result, therefore, is that this appeal must be allowed, 

the decree of the Subordinate Judge set aside, and the case 
remitted to him for trial in accordance with the observations 
contained in this judgment. The costs of this appeal will abide 
the result. 

-This order, it is conceded, will govern appeals Nos. 2080, 
2081 and 2162 of 1903. 


A. T. M. 


Appeals allowed: cases remanded. 
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Before Mr. Justice ftoxe and Mr. Justice Doss. 

BEPIN BEHARY SEN and others 

• • 

v. 

•KRISHNA BEHAR.Y SEN.* 

Ci vll Procedure Code (Act XIV of 1%82) Secs. 509, 522—Difference of opinion, 

no provision for—Judgment not in accordance with award — Appeal. 

When the arbitrators have given an unanimous award, the award is not a 
nullity because no provision has been made in the order of reference for a 
contingency that has never arisen, etc., that the arbitrators might have differed. 

Gour (thunder Bhuttaeharjee v. Sodtnj Chunder A'umlee (1) followed. 

Putt eh Singh v. Gango (2), Thakoor Dues Chuckcrbuttg v. llam Jeebun 
Chuckerbuttg (3) and Muhammad Abul v. Muhammad Asghar (4) distinguished. 

Section 522 of the Code of Civil Trocedure does not allow an appeal on the 
giound that the judgment is in excess of the awmd but only on the ground that 
the decree is so. , 

Appeal by the Defendants. 

Appeal against an order confirming tin arbitration award. 

Babus Shib Chandra Palit and Jfianendra Nath Sarkar for 
the Appellants. , 

Babus Mohendra Nath Pay and Nogcndra Nath Ghose for 
the Respondent. . 

The judgment of the Court was as follows : 

■ This is an appeal against an order of the second Subordinate 
Judge flf 24-Pergunn^hs confirming an arbitration award. 

A preliminary’objection is taken by the respondent that 
under section 522 Civil Procedure Code no appeal lies. We 
think that this conteiftion should prevail. It is argued on behalf 
of the appellant to meet this preliminary objection, firstly , that 
^here was no valid award at all ; and secondly , that the decree 
is not in accordance with the award. 

As regards the first point, the validity of the award is 
attacked on two grounds : firstly , that there was no provision ip 
the order of reference to arbitration, for a difference of opinian 
among the arbitrators ; and secondly , that the award was not filed 
in due time. Another objection is also raised to the effect that 
the petition for reference to arbitration was not duly signed. 
But it is admitted that there is no evidence on this point and the 
learned pleader for the appellant very properly withdraws the 
objection. • 

• Appeil from Original Decree No 253 of 1906, against the decree at Babu 
-Jngendra Nath Mukerjee, Subordinate Judge 2nd Court, of 24-Parganas, dated 
the 12th March 1906. 

<1) (1871) 17 W. B. 30. 

(2) (I860) 4 W. R 4- 


OlVUi. 

1908. 

July, 7, 8. 


July, S. 


(3) (1870) 14 W. B. 150. 

• (4) (1885) 1. h. B. 8 Al), 64. 
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On the question whether or not the award was filed in due 
time, we find from the order sheet that the arbitiators were 
directed to submit their report on or before the loth July 1905. 
On the 10th July the following order was passed : “ Read arbi¬ 
tration report. Time is allowed, till 10th August 1905 for sub¬ 
mission of their award”. On the 10th August a similar order 
was passed allowing time till the 21st August and on or before 
the 21st August the arbitrator’s award was filed. It is said that 
the Court had no power to extend the time for submission of the 
award except the application of the arbitrators, and it is said that 
as a matter of fact no such application was made, and there is no 
such application on the record. But we think we cannot go 
behind the distinct terms of the orders of the 10th July and 10th 
August. These orders recite that the arbitration report was read 
and we must take it that there was an arbitration report before 
the Court when this order was passed. Such a report can only 
have been the request of the arbitrators for further time, for 
there is no other matter to which it could have refered. We 
think'therefore, that the objection that the award was not filed 
within the proper time necessarily falls to the ground. 

Then as to the objection that the absence of any provision 
in the order of reference to arbitration for a difference of opinion 
among the arbitrators invalidates the whole award, we think that 
this too cannot succeed. Assuming for the sake of argument 
and only for the sake of argument, that an appeal would lie 
on such a ground, a view against which there is high authority, 
we dq not think that the defect in the order of reference is at 
all vital. We have been referred to the cases of Futteh Singh 
v. Gango (1), Thakoordass Chuckerbutty v. Ram Jecbun Chucker- 
bntty (2) and Muhammad Abid v. Muhammad Asghar (3), 
in each of which an award was held to be invalid by reason 
of the absence of any provision for any difference of opinion in 
the order of reference. But in all these cases the arbitrators 
disagreed and it stands to reason that in such cases the award 
must fail because the arbitrators arrive at different conclusions, 
none of which is the opinion of the whole body of arbitrators, 
and no provision exists for reconciling the different opinions or 
for determining which opinion shall prevail. In such cases 
there is no real award at all. But that is no justification 
for finding, when the arbitrators have given an unanimous 

(1) (1866) 4 w. R. 4. (2) (1870) 14 W. R. 160, 

(3) (1886) I. Ei. R 8. All. 64 



Vol. VIII.] 


HI8B COURT. 


477 


award, that the award is a mere nullity because no provision has 
been made for a contingency that has never arisen, namely that 
the arbitrators might have differed.* For this view we have the 
authority of the case of^ Gotir Chundcr Bhuttacharjee v. Sodoy 
Chitnder Nuttdee (i). We thinjv therefore that this objection also 
falls to the ground. 

Then there remains the objection that the decree is not in 
accordance with 4 he award ; of course, if this is the case, an appeal 
would lie in so far as the decree and award differ. But on read¬ 
ing the decree we find that it runs thus : “ It is ordered and 
decreed that the suit be finally disposed of according to the 
arbitration award and the said arbitration award be considered 
as part of the decree. It is further ordered that the parties dp 
get possession of their respective shares by demarcation of mites 
and bounds.” It is very difficult to see how this decree can 
differ from the award which it embodies. But it has been argued 
before us that whether this is so or not, the learned Subordinate 
Judge goes considerably beyond the award in his judgment. 
But Section 522 Civil Procedure? Code does not allow an 
appeal on the ground that the judgment is in excess of the 
award but only on the ground that the decree is so. The decree 
is the operative portion of the decision and we are not concerned 
with tfce question whether the judgment exceeds the award or 
not. Whether the Subotdinate Judge in delivering his judg ; 
ment went beyond the award or not, it is clear that he did not 
give effect to any .thing beyond the award in the operative 
portion of his decision. We think therefore that as the decree 
is not shown to be in excess of or not in accordance with the 
award no appealJies from the decision of the Subordinate Jm^ge. 
The appeal is accordingly dismissed with costs. 

a. T. m. • Appeal dismissed. 

(1) (1871) 17 W. It. 30 
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Before Mr. Justice Doss. 

SURJA PROSAD THAKUR 

* v. 1 

RAJMOHAN, TOPEDAR and others.* 

Pai tition decree—Mortgagee, not made a party if binding on mortgagee — Find¬ 
ings in judgment—Mortgagee taking advantage of—Estoppel, mutual. 

Ths judgment and decree in a suit for partition, to which a prior motgagee 
is not made a party, are not binding upon the mortgagee. 

Poona Sahu v. Joonarain Poll (1), Bonomalee v. Koylash Chunder (2) 
Sita Ram v. Amir Regain (3), Soshi R/iusan v. Gogan Chunder (4', Keokuk and 
Western Railroad Company v Missoni i (5), Columbia Avenue $e, v. Dawson (6), 
Bancroft v. Wicomico (7). and Southern Bank v. Folsom (8) followed. 

The morgagee in such a case cannot take advantage of any finding in the 
said judgment. The estoppel must be mutual. 

Orija Kanta Lahiry v. Ilurnsk (9) relied upon. 

Appeal by the Plaintiff. 

Suit for declaration of title and for possession 
The material facts and arguments appear from the judgment. 
Babus Dwarkanath Chakravarti and Tarak Chandra Chakra- 
varti for the Appellant. 

Dr. Rash Bchary Ghose and Balm Govinda Chandra Dey 
Roy for the Respondents. 


The following judgment was delivered 
, Doss J. This is an appeal by the plaintiff in a suit to recover 
possession of 33 bighas odd of land in Mouzah Nathur Kona as 
appertaining to Taluk Sarapdi Khan. The plaintiff is the owner 
of 5 annas 6 gundas 2 koras 2 krants share in the Taluk, and seeks 
to recover possession of that share in the 33 bighas odd. In 1885 
Brojo Mohun Biswas, father of Nobin Chunder Biswas, was the 
owner of Taluk Anandiram Biswas and of certain shares in Taluk 
Sarapdi Khan. On th^,2nd of Bhadro 1292, corresponding to 
the 17th of August 1885, Brojo Mohun Biswas mortgaged Taluk 
Anandiram Biswas and another property to the ancestors of the 
defendants. More than two years after the mortgage, that is in 
December 1887, Ram Sunkar Bhaduri, who is one of the co-sharers 
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in Taluk Sarapdi Khan, brought a suit for partition of that 
Taluk against the present plaintiff, and Nobin Chunder Biswas, 
who at that time was the owner oft> annas 13 gandas 1 kara 1 
krant Share of that TaJuk and also against the owner of the 
remaining share. The decree.in that suit was made on the 29th 
of June 1895. During the pendency of this partition suit, that 
is, in January 1890, the ancestors of the present defendants, that 
is the mortgagees, instituted a suit upon their nfortgage and 
obtained a decree on the 24th of February 1890. In execution of 
that decree Taluk Anandiram Biswas was sold and purchased by 
the mortgagees on the 21st of January 1892. Under the partition 
decree, the disputed lands fell to the share of the plaintiff in lieu 
of his undivided one-third share in Taluk Sasapdi Khan. The 
plaintiff alleges thatjie was in exclusive possession of the disputed 
lands after the decree made in the partition suit, that the defen¬ 
dants under their purchase at the auction-sale in 1892 obtained 
collusive rent decree against the tenant* on the land and thereby 
dispossessed him and he, therefore, brings the present suit for 
possession of the lands in dispute. * 

The Courts below have held that the defendants, who were 
prior mortgagees, not being parties to the partition suit,'are not 
bound by the decree made in that suit, and, further, that the 
plaintiff has failed to prove that the disputed lands appertain to 
Taluk Sarapdi Khan. Up&n these findings the Courts below have 
dismissed the plaintiff’s suit. 

The plaintiff fil^t in the Court of first instance a judgment 
and a decree of the year i860 obtained by the ancestor of the 
present plaintiff against Brojomohun Biswas, under which, it is 
urged on behalf of the plaintiff, his ancestor obtained a decree for 
possession of 5 anna 6 gundas, 2 karas 2 krants share of the entire 
Mouzah Nathur Kona with other lands a» appertaining to Taluk 
Sarapdi Khan. This judgment and decree were apparently net 
relied upon before the Munsiff, because no mention of th%se 
documents is to be found in this judgment. But the$ were 
strongly relied upon before the learned Subordinate Judge, 
and, he seems to have been of opinion that though the decree 
of i860 shoVed that the entire Mouzah Nathur Kona belonged to 
Taluk Sarapdi Khan its effect was considerably impaired, if 
not whplly destroyed, by the findings in the Judgment in the 
partition suit of 1895. 

Both the Courts below have dismissed the plaintiff’s suit. 
The plaintiff has appealed, and„on his behalf, insistent reliancf 
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has been placed upon the judgment and decree of i860. Wha 
the effect of that decree is upon the present suit I shall deal witl 
later. 

I agree in the view taken by the Gourts ‘below that th< 
judgment and decree in the partition suit of 1887 arq not bindinj 
upon the defendants. See Donna Sahoo v. Joonaram Loll (1) 
Bonomalee Nag v. Knylash Chttnder Dey (2', Sita Ram v. Ami 
Begam (3), Soshi Bhusnn Guha v. Gogan Chunker Shaha (4) 
The same view has been taken by the Supreme Court of th< 
United States in Keokuk and Western Rail Road Company v 
Missouri , (5) by the Federal Courts (see Columbia Avenue Savings 
Fund & Co. v. Dawson , (6) Bancroft v. Wicomico Country Com 
missioners (7) Southern Bank & Co. v. Folsom (8) also by the 
Supreme Courts of most of the states ; see Cyclopedia of Law 
and Procedure Vol. 23 p. 1268 (where most of the cases are 
collected). Though Mr. Justice Markby in his judgment in the 
case of Bonomalee Nag v. Koylash Chuuder Dey (2) laid down 
the law with some decree of hesitancy, the essential reasons upon 
which that rule is based have subsequently been fully expounded 
in the luminous judgment of Mr. Justice Mahmood in the case of 
Sita Ram v. Amir Begam (3) and, if this view has, as I have 
indicated, been accepted by most of the Supreme Courts in 
America and also the unanimous judgment of the Supreme 
Court of the United States, there c&n scarcely be any room for 
doubt as to the soundness of the rule. 

The rule of law that a puisne mortgagee'is not bound by a 
judgment and decree obtained by a prior mortgagee against his 
mortgagor upon his mortgage, to which the puisne mortgagee is 
not a party, and that the amount, if any, due upon the prior 
mortgagee must be proved afresh in his presence [see Umesh 
Chunder Sircar v. Zahui' Fatima (9)] Dehendra Narain Roy v. 
R'amtaran Banerjee (10) is merely another illustration of the same 
doctrine ; similar instances are to be found in other legal relations 
as, for instance between grantor and grantee, assignor and assignee, 
lesser and lessee (herein with some apparent qualifications) and 
so forth. These rules are merely particular applications of a 
higher and more universal principle that a judgment pan only 

<1» 0869) 12 W. R. 362. (4) (1894) I. L. R. 22 Calc. 364. 

(2) (1878) I. L K. 4 Calo. 692. (6) (1893) 162 United States Reports 301. 

(8) (1886. I. L. R. 8 All 324. (6) (1903) 130 Federal Reporter 152. 

(7) (1903) 121 Federal Reporter 874 ; 

(8) (1896) 75 Federal Reporter p. 929, see also Van Fleet’s Former Adjudica* 
tion Vol. II p. 1078. 

, (9) (1889) L. R. 17 I. A. 201 ; I. L. R. 18 Calc. 164 ; 

(10)^1903) I. h, R. 80 Calc. 599 (P. C.) 
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bind the quantum of interest (in the subject matter) represented 
in the suit and adjudicated upon thereby. The case of Hindu 
widow a«d a reversioner or that ort successive shfebaits, proves no 
real exception ta this principle. The binding character of the 
judgment in such cases depends on the 'quantum of interest (in 
the subject matter) represented in the suit and this quantum 
varies according to the nature of the suit, or the character of the 
transaction adjudicated upon. * 

It has, however, been urged on behalf of the appellant that 
the case of Dooma Sahoo v. Joonar/iin Loll (i), Botiontalec Nag v. 
Kaylash Cliunder Dey (2), and Soshi Bhustin Gtiha v. Gogan 
Chunder Saha (3), ought to be reconsidered in the light of the 
decision of the Privy Council in the case of* Byjnath Lall' w 
Ramoodccn Choivdhrv (4) and the judgment of this Court jn Hem 
Chunder Ghose v. Tha/co Moni Debt (?). In the first mentioned 
case, the Privy Council held that in the absence of fraud or col- 
lution, a mortgagee of an undivided share of land, is bound by a 
partition held by the Revenue authorities and can only enforce 
his mortgage against such lands as have been allotted to his 
mortgagor in severalty at 4 he partition. In the last mentioned 
case, the same principle was extended to a partition by the Civil 
Court. The grounds upon which this principle is based are stated 
by theif Lordships of the Judicial Committee in the following 
passage at page 119*0! Law'Reports 1 Indian appeal: “ It is,tlu;re-* 
fore, clear that the mortgagor had power to pledge his own un¬ 
divided share in thes» villages ; but it is also clear that he could 
not by so doing, affect the interest of the other shares in .them, 
and that the persons who took the security took it subject to the 
right of those shares to enforce a partition, and thereby to ’con¬ 
vert what was an undivided share of the u^iole into a defined 
portion held in severalty.” In other words, the fundamental 
reason is that the persons who took the security took it subject 
to the rights of those shares to enforce a partition. 

Notv, does this reason apply to the case of a judgment 
between the mortgagor and a third person under the mortgage ? 
Of course, if the defendants’ ancestors had taken a mortgage of 
some share in taluk Sarapdi and had not been made a party to 
the subsequent suit for partition of that Taluk, they would, under 
these decisions, have been bound by this partition unless there 
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was fraud or collusion between the parties in the partition suit, 
and would have been entitled to enforce their mortgage against 
such lands only as had been illotted to their mortgagor on parti¬ 
tion. But that is not the case here, thedefendants claimed the 
disputed lands as part arid parcel of taluk Anandiram Biswas, 
which taluk admittedly did not form the subject matter of 
partition. The real point in controversy between the parties is 
whether the disputed lands form part and parcel of taluk Sarapdi 
Khan or of taluk Anandiram Biswas. If the plaintiff in the parti¬ 
tion suit and his co-sharers had before the suit for partition 
brought a suit against Nobin Chundra Biswas for declaration 
that the disputed lands appertained to taluk Sarapdi Khan 
, and not to taluk Anandiram Biswas which was owned by 
Isobin and if in that suit judgment had been passed in favour of 
the plaintiff declaring the lands as forming part of taluk Sarapdi 
Khan, such judgment would not, according to the authorities 
I have mentioned have been binding upon the defendants, who 
ex hypothesi were no parties to such a suit. And, if after such 
judgment a suit for partition of taluk Sarapdi Khan had been 
brought upon the basis of this declaration, the decree m 
the partition suit would have been as ineffectual against the 
defendants as the judgment in the suit for the declaration, 
because the decree in the partition suit, in so far as it includes in 
the partition the lands in question proceeds upon the basis of 
the declaration in the previous suit. The decree for partition 
under consideration may be regarded as compounded of these 
two suits ; and, the finding in the judgment that the lands in 
question form part of taluk Sarapdi Khan may be considered as a 
declaration previously made in an independent suit, when the 
defendants took a mortgage of taluk Anandiram Biswas from 
Nobin, they could not be said to have taken the security subject 
' to the right of any co-sharers to enforce a partition, because 
admittedly in taluk Anandiram there were no co-shares. There 
were co-shares in taluk Sarapdi Khan, but the defendants' ancestors 
did not take a mortgage of taluk Sarapdi Khan. It seems to me, 
therefore, that the reasons which underlie the decision of the 
Privy Council in Byjnath Lull v. Ramoodecn Chowdhury (i), 
and Hem Chunder Ghose v. Thako Moni Debi (2), cannot affect 
the grounds of the decision in the cases of Dooma Sahoo v. 
Joonorain Lall (3), Bonomalee Nag v. Roy lash Chunder Dey (4). 


(I) (1874) L. It. I. I. A. 106. (3) (1869) 12 W. R 362. 

(.2) (1893) 1.LEJ0 Calc. 633. (4) (1878) 1, L R. 4 Calc, 69?. 
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Soshi Bhusan Guha v. G»gan Ch under Saha (i) and Sita 
'Rant v. Amir Begam (2) or t^e ground of the decision 
in the present case. I am of opinion, therefore, that the 
defendants are not bounfl by the partition decree of 1805. 

One of tfie reasons assigned by the learned Subordinate 
[ Judge for his view that the partition decree is not binding upon 
* the defendants is that the respondents, that is, the^defendants, 
had purchased Notin's right in Nathur Kona as appertaining to 
both taluk Sarapdi Khan and taluk Anandiram in 1892, and that, 
therefore, Nobin had ceased to have any interest in the property 
partitioned, before the partition decree was made. This is evidently 
a mistake, because admittedly the defendants purchased taluk 
Anandiram only. They did not purchase taluk*Sarapdi Khan.* * 

Both the Courts below have found that, since December 1892, 
the defendants have been in .possession of the disputed lands. The 
present suit was brought on the 4th of October 1904. Therefore, the 
possession by the defendants is within twelve years of the present suit. 

I have now to consider the effeetpf the judgment and decree 
of i860 to which I have already adverted. The learned Subor¬ 
dinate Judge, as I have said, is of opinion that the decre? shows 
that the entire Mouzah Nathur Kona was the. subject matter of 
the suit, but that its effect was nullified by the findings in the 
judgment in the partition suit. I do not think that this is a 
sound reason for, if the judgment and decree in the partition 
suit are not, as I have already pointed out, binding upon the 
defendants the£ can *not be permitted to take advantage of any 
findings in that judgment : for, an estoppel must be mutual. 
[See the observations of the Privy Council in Grija Kant Lajiiry 
Chtewdliury v. Hnrrish Chandar Chowdhury (3) and Kcskak and 
Western Rail Road Company v. Scotland Country (4)] I must 
therefore, consider the probative effect of the decree of i860* 
or rather the summary of the claim stated in that decree, 
independently of, and as unaffected by the finding in* the 
judgment in the partition suit. The judgment in the sifit in 
which that decree was made shows that the main question 
between the parties was as to the extent of the share to which 
the plaintiff in that suit was entitled. There was no question 
Raised as to whether the plaintiff had claimed lands of any other 
taluk except taluk Sarapdi Khan. No doubt, in the summary 
of the claim stated in the decree the claim is for a certain share 
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of.Mouzah Nathur Kona and othqr lands as appertaining to 
taluk Sarapdi Khan, but it is, in my opinion, not safe to rely 
upon such a statement in fhe absence of the pleadings in that 
suit. The question in the present case is'whether the laftds in 
dispute formed parcel of taluk Sarapdi Khan. I do not think 
that from this statement alone any positive inference can be 
drawn that the lands in dispute did really form part of the claim 
in the suit of i860. 4 

Both the courts below have, as I have said, held that the 
defendants have been in possession since December 1892 : but it 
seems to me that the cardinal issue which ought to be tried for 
the purpose of determing whether the lands in dispute formed 
parcel of taluk Sarapdi Khan or Anandiram has not been tried 
and that issue is who in 1892, that is at the time when the 
defendants obtained possession under their purchase, and there¬ 
fore, was in possession of the disputed lands. The plaintiff is 
admittedly the owner of -5 anna 6 gundas 2 karas and 2 krants 
share. If the disputed lands formed part of the Taluk Sarapdi 
Khan, one would naturally "expect that the plaintiff would be in 
possession of a one-third share of the lands in dispute as forming 
part of ’taluk Sarapdi Khan. If he was in possession of the 
lands in suit in [892, then that possession would have a two-fold 
consequence. It would show in the first place that the plaintiff 
was in possession within twelve yeai s’ of the •present suit, which 
undoubtedly he must prove in order to be able to succeed in the 
case ; and, in the second place, it would rarse an inference that 
the decree in i860 probably included the lands in dispute, for he 
could not have obtained possession except under that decree. 
Thirty two years intervened between the date of that decree and 
the date when the defendants obtained possession. It is there¬ 
fore all important to enquire who during that period was in 
possession of the disputed lands : If the plaintiff or his ancestor 
was in,possession of the disputed lands as appertaining to taluk 
Sarapdi Khan, then he ought to be able to adduce conclusive 
evidence in proof of that fact. To my mind, it is the most 
essential question to be tried in this case, before any satisfactory 
solution can be obtained. I must, therefore, remand' this case to 
the lower appeljate Court for a finding upon this issue. The 
appeal will remain on the file of this court, and the question of 
costs will be decided at the ultimate hearing. 


N. k. n. 


Case remanded. 
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Bejore Mr. Justice Mookfrjce and Mr . Justice Casfrerss. # 
THAKUR PROSAD alias SHUMBOO NARAIN 
v. * 

* FUNK A L SINGH. 0 

Specific Relief Act (I of 1S77 ) Sec. 4'f — Declaration, suit for, that a decree mvij 
fraudulent—Further relief—Court fee how to he assessed—Plaint ori¬ 
ginally correctly framed—Subsequent amendment , defect ire—Jlestoration 
by appellate fl\urt. * 

It is necessary for the plaint jIT to ask not only for a declaration that a 
decree obtained against him was fraudulent but al«o for a consequential relief, 
nz, cither to have the fraudulent decree set aside or to have a perpetual 
injunction granted to re-train the decree-holder from executing it. 

(tour Mohun Oonh v. Dmonath Karmohar (1) followed. m 

A suit for a declaration that a decree obtained against the plaintiff was 
fraudulent, with a consequential relief, should ordinalily be valued at the 
amount for which the decree sought to be set aside was obtained. 

Musxt Bib/ Fmatul Bitul v. Mnsst. Xan/i Koer (2) followed. 

Where the plaint was originally coneetly framed, but by reason of an un¬ 
founded objection as to deficiency of Court-fees taken by the defendant, the 
plaintiff withdrew lus prayer for consequential lelief, which resulted in the 
dismissal of the suit on the ground of its not being maintainable, \\w High 
Court in second appeal allowed the plaint to be amended and restored to its 
original form. 

Appeal by the Defendant. 

Suit to set a'ltle a decree upon declaration that it jvas" 
collusive and fraudulent and to save the holding from liability 
to auction sale. 

V. The facts of the case and argument appear sufficiently from 
the judgment. 

Babu Gunada Charan Sen (for Baku Mohini Mohan 
Chattcrji) for the Appellant. . 

Babu Dwarka Nath Mittcr for the Respondent. • 

The judgment of the Court was delivered by 

Mookeijee J.—The circumstances which gave rise-to the 
litigation out of which the present appeal arises may be briefly 
outlined. TJie plaintiff respondent holds in tenancy right 5 bighas 
5 cottahs of land under the first defendant, who is the zemindar 

•Appeal from Appllate Decree No 2512 of 1 906 against the Decree of E. 
Panton Esq., District Judge of Sarun, dated the 7 th September 1905, affirming 
that of Babu Bepin Behary Dey, Munsiff of Cbapra 3rd Court, dated the 31st 
March 1905. 
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of,the village within which the lands.are comprised. In 1901 the 
first defendant brought a suit for rent against the second defendant 
upon the allegation that the laiter was a tenant in respect of the 
disputed property, and obtained an expsrtc decree against him. 
He subsequently made an application to execute this decree with 
the result that the holding was advertized for sale on some date in 
September 1904. Thereupon, on the 13th September 1904, the 
plaintiff comrtienced this action to set aside the decree upon 
declaration that it was collusive and fraudulent, and to save the 
holding from the liability of auction sale. The plaintiff also prayed 
that his possession might be confirmed. 

The daim was resisted by the first defendant alone at whose 
instance the question was raised, whether the plaint which bore 
a court-fee of ten rupees, was sufficiently stamped. It appears to 
have been argued that the plaintiff was bound to pay court-fees 
upon the value of the property in dispute which was estimated at 
Rs. 250. With a view to avoid this objection, the plaintiff with¬ 
drew the second and third prayers in the plaint, so that the suit 
thereupon became one for declaration that the decree passed 
on the 8th January 1902 was fraudulent and collusive. 

The .Court of first instance tried the suit on the merits 
and found upon the evidence that the second defendant had no 
title to the disputed holding and that the second defendant, had 
been set up by the first defendant in order that the latter 
might obtain a fraudulent decree in execution of which the 
property might be ultimately sold. In thiswiew of the matter, 
the Munsiff gave the plaintiff a declaration that the decree was 
fraudulent and collusive and also set asidejthe decree as prayed. 
The -first defendant then appealed to the District Judge, and it 
was argued on his behalf that the suit was not maintainable 
because after the second and third prayers in the plaint had been 
withdrawn, the suit became one for a declaratory decree, and was 
consequently not maintainable under the proviso to section 42 
of the Specific Relief Act. It was contended that it was open to 
the plaintiff to ask for consequential relief and that as no conse¬ 
quential relief was asked for in the amended plaint, he could not 
proceed with the suit. ( 

The District Judge over-ruled this contention. He found 
Upon the evidence that the decree was fraudulent and in this 
view of the matter dismissed the appeal. 

The first defendant has now appealed to this Court, and 
on his behalf it has been argued that the suit is not main- 
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tainable. In our opinion this contention is well-founded. The 
plaintiff was bound to ask for consequential relief, namely, either 
to have t]ie fraudulent decree set aside or to have a perpetual 
injunction granted to restrain the fir 4 t defendant from executing it. 
In the plaint as originally framed, such consequential relief was 
sought and ih our opinion properly. As was pointed out by this 
Court in the case of G'jitr Mohun Gonli v. Ditto Hath Karmokar(i} y 
it is necessary for the plaintiff to ask for consequential 
relief in a case of this description, because if consequential 
relief is not asked for, it would be open to the decree-holder to 
proceed with the execution of the decree. The learned Judges 
of this Court in support ot this view relied on the case of 
Kunhamed v. Kuth (2) In that case the plaintiff had "asked for 
a declaration that a certain decree had been obtained against Jiifn 
by fraud, but had Omitted to ask for a perpetual injunction to 
restrain the decree-holder from executing that decree. It was 
pointed out that the prayer for injunction was necessary, because 
it was only by an injunction that the plaintiff could really pro¬ 
tect himself from execution proceedings being taken against him 
by the decree-holder who had Obtained a decree by fraud. That 
this view is well-founded dn reason is obvious from the .circums¬ 
tances of the present case When the suit was instituted, the 
sale t^as impending and the plaintiff found it necessary to ask for 
a temporary injunction ti» resfiain the deciee-holder from pro¬ 
ceeding with the execution pending the hearing of the wit In 
the Court of first instance. He obtained a temporary injunction 
whien could have been granted only upon the assumption that 
ultimately in the suit a perpetual injunction would be granted to 
restrain the decree-holder from executing the decree. BqJ. after 
he had obtained the temporary injunction, he withdrew the prayer 
for perpetual injunction. In our opinmn, it was not open to the 
plaintiff to adopt this course. . . 

The learned vakil for the respondents placed reliance 01* the 
deciskm of the Allahabad High Court in the case of Vmmo Singh 
v. Hardco (3), to show that a suit may be maintained for a ddblaration 
that the decree has been obtained by fraud, without any prayer 
for consequential reiief. An examination of the case cited, shows, 
howevef, that there is no foundation for this contention. In the 
case which the learned Judges of the Allahabad High Court had 
to deal with, the plaintiff had asked for consequential relief, 
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because he had prayed that the decree obtained by the defendant 
might be declared fraudulent and set aside. 

We must consequently^ hold that it was necessary for the 
' plaintiff to ask not only for a mere declaration, but also that the 
decree might be set aside, or a perpetual injunction granted 
against the decree-holder. The plaint, as we have already stated, 
was originally framed correctly, but by reason of an unfounded 
objection a$ to deficiency of court-fees, taken by the defendant, 
to which the plaintiff yielded only too readily and to which effect 
was given by the Court of first instance without much considera¬ 
tion, the prayer for injunction was withdrawn ; and the plaint 
as it now stands is open to objection. The proper course to 
follow under these circumstances is to allow the plaint to be 
amended arid to restore it to its original form. There can be no 
substantial objection to this course, inasmuch as we find that the 
plaint as it originally stood, was correctly stamped. It was pointed 
out by this Court in Musst. Bibi Umatul Bntul v. Musst. Nanji 
that in a case of this description the suit ought to be valued 
at the amount for which the decree sought to be set aside, has 
been obtained, because, if that decree is set aside, or a perpetual 
injunction is granted against the decree-holder, the effect is to 
deprive the decree-holder of the benefit which he would otherwise 
have obtained, and the fruits he would have lealised by execution 
of the decree. In the present case, the decree-which was sought 
to be set aside on the ground of fraud, was for the sum of Rs. 68, 
and the court-fees, which were paid on the„plaint, were amply 
sufficient for this purpose We, therefore, direct that the plaint 
be amended and restored to its original form. 

The result is that this appeal fails, and must be dismissed 
with costs. 

, Appeal dismissed. 

At T. M. 

‘ (1) (1907) 0 C. L. J. 427 , It. C. N. 703. 
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Before Mr. Justice Ceispersz ana Mr. Justice Coste. , 

. PROMOTHO NJATH ROY 

SRIMATI* NAGTsN DR A BALA* CHOWDHURANI 

• and ’others.* 

H'iH— Daybhaga—Widow entitled only to maintenance, i f can contest the 
validity of grant to idols or construction of will — Residence, restriction 
as to place of —“ Just cause " for non-compliance — Maintenance, right 
to and amount , f can be limited by will—Hindu testator, power of, 
to deprive his widow of share of property — Maintenance , right of, if can 
be excluded by implication. 

Where the plaintiff, being a widow of the testator, is entitled to mnintc* 
nance and is a stranger to the estate, which, on an intestacy, would go {p 
the adopted son, she is no* competent to raise any question ns*to the valfility 
of certain provisions in ftie will relating to the establishment and maintenance 
of certain idols or to have a const ruction of the entire will. 

Bnnda Chaudhrain v Radhika Chnudhram (1) followed. 

One of the clauses of the will was as folldtos “ If, after my death, my 
wife resides in my house at Madhupur, or in my house at Benares, she shall, 
so long as she lives, get from my estate, an*allowance of Rs. 125 a tfionth for 
her maintenance and for doing religious or pious acts ; if, instead of residing 
in my house at Benares, she realties at Calcutta or elsewhere, and, does not 
adopt a son according to the directions contained in para 2 of^tlic will, or 
does not live a chaste life, she shall not get the aforesaid allowance, or any 
assistant or benefit from my estate ” The testator’s concubines were 
living in the Benares bouse, nrnf the?Madhupur house was not fit for human 
habitation and the widow proposed to live with the adopted son in Calcutta 

Held, that there waaji just cause for the widow not to reside at Benares or 
at Madhupur, and a sum of Us 320 per mensem was a proper allowance for her 
^ maintenance, the excess over the sum of Rs 125 was due to her ns compensation 
for her inability to reside at Benares or at Madhupur and that the said amount 
of Rs 3*20 should be made a charge upon the estate. * 

Per Can per sz J .—The amount of maintenance fixed by the testator himself, 
which is not a nominal amount, and which is not, contrary to any provisions 
of Hindu law. cannot be varied by the Court. • 

A Hindu widow is not obliged to live a life of asceticism. She is bound to 
perform various religious, social and domestic ceremonies ; she is not entitled to 
a bare subsistence or a starving allowance. • 

A Hindu widow cannot be deprived of her right to maintenance by any 
provision in a Dayabhaga Will. 

AHindu*in Bengal may by will exclude his widow from her right to a 
share in his^roperty on partition between her sons and grandsons. 

Dtbcndra v. Rrojendra (2) referred to. • 

The rfght of a widow to maintenance cannot be excluded by implication. 

* Appeal from Original Decree No. 180 of 1907, againt the decree of Babtl 
Kanti thunder Maker] t, Subordinate Judge of Kungpur, dated the 8th 
April 1907. 

(1) (1885) I. L. R 11 Calc 492. 


CIVIL. 

1908. 

May, 18, 19, 99, 


(2) (1890) I. L. R. 17 Calc. 880. 
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Per Coxe J. — A Hindu husband haa not the right to reduce the amount of a 
chaste widow’s maintenance below the proper provision. That provision has to 
be calculated on (a) the value of the [ state and (i) the position ar»l status of 
thedeceased husband and the widow. In calculating the amount (tup on th^second 
consideration great weight should be attached to a statement in the husband’s 
will, not as being a legal limitation of the Widow’s right but as evidence as to 
what a lady in the position of his widow should need. 

NiUohittory Damee v. Jogen/lro Nath Mvlhek (1) referred to. 

Appeal by the Defendant No. 1 . 

Suit for the construction of the Will. 

The facts of the case and argument appear sufficiently from 
the judgment. 

Dr. Rash Behary Chose and Babus Dwarka Nath Chucker- 
btttfy , Promotho Nath Sen and Harris Chunder Roy for the 
Appellaht. 

Mr. B. Chuckerbutty ( Counsel) and Babus Nilmadhub Bose , 
Sureudra Nath Roy, Provas Chunder Mitra and Sushil Madhub 
Mullick for the Respondents. 

. . c. a. v. 

The judgments of the Court were as follows : 

Caspersz J. —Dakshina Mohan Roy Chowdhuri, a Hindu 
governed by the Dayabhaga law, executed a will, on the 5th 
November 1895, and a codicil to the same dated the 3rd July 
1897. He died on the 22nd March 1898 leaving him surviving 
his widow Srimati Nogendra Bala Chowdhurani and an adopted 
son Dakshaja Mohun Roy Chowdhuri whom he had adopted on 
the date on which the codicil was executed. The widow contest¬ 
ed the probate proceedings, but, in the end, probate was granted 
to the,executors. She then instituted the suit, giving rise to the 
present appeal, for a construction of the will of Dakshina Mohun 
Roy Chowdhhri, alleging that she was benefically intrested in the 
will and that certain of its provisions were invalid, inoperative, 
and ineffective. 

The Subordinate Judge gave the plaintiff a modified decree. 
The surviving executor and the adopted son appealed to this 
Court ; but, on the conclusion of the argument for the executor, 
the adopted son was, on his application and without opposition, 
transferred to the category of respondents, and learned counsel 
on his behalf has argued in support of the finding of the Subor¬ 
dinate Judge with regard to the disposition creating certain 
Debutter property. 

The Subordinate Judge has increased the plaintiff’s mainten- 

(1) (1878) L. R. 6 I. A, S3. 
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ance from rupees 125, the monthly sum mentioned in the will, 
to rupees 500 per mensem. He has declared the provisions* of 
the willaledicating certain properties to the wo^hip of the idols 
to be«established at Benares to be invalid. He has, also, declared 
that the plaintiff shall not forfeit h&r right to maintainance for 
not living af Benares or at the family dwelling house at Madhu- 
pur in the district of Rungpore, and he has construed the will 
in other respect^ as appears from the decree framed in accord¬ 
ance with his judgment. 

The executor Promotho Nath Roy is now the sole appellant, 
and Dr. Rash Behary Ghose has argued on his behalf that the 
provisions of clause ? of the will, regarding the establishment of 
the thakuranis and a thakur at Benares, are valid according to 
Hindu Law, and that the plaintiff, being entitled to maintenance 
only, and being a sfranger to the estate which, on an ifltestacy, 
would go to the adopted son, is not competent to raise any 
question as to the validity of the Debutter. It is, also, urged that 
unless the widow lives at Benares or at Modhupur, she will not be 
entitled to any maintenance, and that she must be limited to the 
monthly sum of Rs. 125 mentioned in the will of the testator. 

The only clauses in tHe will calling for attention in Jthe pre¬ 
sent appeal are the jth and i-ph clauses. "In the 5th clause the 
testator says : “ I have an intention to establish at Benares, after 
my name, the deitjes Dakshin^ Kali, Tara, Bhubaneswari Thakur¬ 
anis and Dakshineswar Siva Thakur. During my life time I*shall 
establish and consecrate the aforesaid Thakur and Thakuranis, 
construct temples for them, and make provisions for their seba 
(service) and worship. Should I happen to die, which God forbid, 
without having in my tife-time established the said Thakuranis 
in that case, as soon as possible after my death, my begotten son, 
if any living, and in his default, my adopted son, or if there be 
any son living a minor, or in tlie absence of any begotten,or 
adopted son, the executor of this will and, in his default, the per¬ 
son who may, according to the directions made below, be appoint¬ 
ed administrator by the Judge of the District of Rungpdre, for 
the time being shall from the income of my property other than 
the debutter property cause the aforesaid thakur and thakuranis 
to be established and consecrated and temples to be constructed 
for them, and consecrated at a cost not exceeding Rs. 7000 and 
the immovable properties mentioned in the schedule 'given in 
the foot of this will, shall be dedicated to and set apart for the 
said Dakshineswar Siva thakur and Dakshina Kali, Tara and 
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Bhubaneswari Thakuranis to meet the expenses of their sebtt 
(service) and worship, and after my d'eath the aforesaid properties 
shall be the absolute debit tizr properties of the said thakur and 
thakuranis and with the profits of the same the expenses of the 
deity and periodical worships, service and offering and other 
necessary expenses in connection with the same, and the expen¬ 
ses of the repairs of the thakurbaries and of the construction of 
new houses, when necessary, shall continue to be defrayed, but on 
no account there shall be daily given less than 30 seers of rice 
and upakarans suitable to the same, and the religious mendicants, 
beggars, poor Brahmins and Baisnabs will be fed with the prosad 
of the offerings so made. No sebait, and none of my heirs and 
representatives shall be able to create any incumbrance over or 
to make any transter or make puttii or any other kind of perma¬ 
nent settlement or any ijara settlement for more than 10 years, 
or do any acts injurious to the profits of the aforesaid debutter 
property and should he do so, it shall not stand valid." 

It is obvious that the Thakur and Thakuranis had no material 
existence, by the names mentioned in the will, at the time of the 
testator’s death. They were not personified or visnalized, and 
if the case of Upendra Bural v. Hen Chandra Sural ( 1) was 
correctly decided, the gift or dedication of properties in favour of 
these deities was certainly invalid. It was there observed “ if 
there was a gift to the idol, it wa^ bad because there was 
no idol in existence at the time of his death ; if there 
was a power to make such a gift the power was ineffective 
because, on the authority of IIai Motwahm v. Bai Mamoobai (2) 
we think that a power must be to convey to a person, who was in 
existence, either actual or in contemplation of law, at the death 
of the testator, and the idol to which the dedication is sought to 
have been made was not then in existence.” 

The learned Judges then proceeded to say, “ the deity, no 
doubt, is always in existence, but there could be no gift to the 
deity as such, and there was no personification of the deity to 
whom vhe gift could have been made or who was capable of 
taking it." The same point was similarly decided by Mr. Justice 
Stanley in Rajamoye Dassi v. Troilokho Mohiny Dasyi (3) and 
by Mr. Justice Stephen in Nagendra Nandini Dassit v. Benny 
Krishna Deb (4)* If it were necessary to decide the point, we 


( 1 ) ( 1897 ) I. L. R. 35 Calc. 405 . 

(2) (1897) I L. R 21 Bom. 709 ; L. K. 24 I. A. 93 

l») 0»01) I. L. B. 29 Calc. 360 $73). (4) (.1902) I. L. B. 30 Calc. 621. 
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should be disposed to accept the view of law which has prevailed Civil. 

since the earlier case of Dar^n Pun,id Dus v Shco Prosfid 

Pundahy Jt) cited in the judgmentfcf Mr.' Justice Stanley. Rut. p I0nmth 7 <Ja»h Roy 

in our. opinion, the widow is not* competent to raise such a r. 

question, or to have a construction of rtie entire will. The 5th Nawnulrabala • 

clause, of which she seeks const met ion, does not militate against t’lmwilhunuii. 

her interest which is restricted to maintenance on the conditions 

specified in the 14th clause of the will I11 this view we aie " 1 

supported by the decision in Rim hi Chuu-dhrani v. Radhna 

Chowdhraui (2) where it was said that a widow is entitled to 

maintenance and to bring a suit to have hei maintenance made a 

charge upon the estate of her deceased husband This case was 

distinguished by Runerp and Stephen JJ 111 Gara/nnt Dam v. 

Protap Chandra Shaha (t) Rut the learned Judges thought that* 
v they were entitled to took at the piovbums of the wilhof the 
adopted son of the widow’s husband in order to see it it really 
affected the right of the widow to maintenance, and, looking at 
the will, they said that it did not affect her right in any way 
whatever It follows, in our opimyn, that the widow's interest 
must be restricted to her claim for maintenance, and that other 
questions regarding the construction of the will must j?e dealt 
with between the executor representing the estate find tile- 
adopted son who is the beneficiary under the will The adopted 
son, Dalcshaja Mohan Roy ^’haudhuri, never sought to have cons¬ 
truction of the will of Dakslnna .Mohan Roy Ciloudhuri • He 
is not entitled in his new capacity as respondent, to have cons¬ 
truction as against flic executor who was a co-defendant ill the 
\^suit as originally brought by the widow. I he contrary view 
would enlarge the scope of the present litigation which, as we 
have said, must be restricted to the interest of the widow only^ 

Coming then to the question of maintenance and residence 
we observed that the 14th clause of t.lie wftl of Dakslnna Mohan 
Roy Choudhuri was based 011 the assumption that his widqw 
would adopt a son in accordance with the authority delegated to 
her by the second clause of the will. He hating himself taken a 
son in adoption, by his codicil of later date, the 14th clause must 
be read subject to the codicil wherein he declared that “ should 
the aforesaid will made by me, contain any provisions contrary to 
this codicil, they shall be inoperative and the provisions of this 
7 codicil sh*all prevail." * • 

(1) (1880) 7 c, L. R. 278. (2) (188S) I L. R. U Calc. 492. 

(3) (1900) 4 C. W. S. WJ2. 
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The 14th clause consists of four parts : “ (1) If, after my death, 
rfiy wife, the said Nagendra Bala "Choudhurani, resides in my 
house at Madtyupur or in nfiy house at Benares, sh»* shall, so 
long as she lives, get from my estate an allowance of, Rs. 125 
a month for her maintenance and for doing religious or pious 
acts. (2) Except receiving that 'fixed allowance, she shall have 
no right to the debutter or other properties left by me, nor 
shall she be able to interfere with the same in any way. 

(3) If, instead of residing in my house at Madhupur or in 
my house at Benares, she resides at Calcutta or elsewhere, 
and does not adopt a son according to the directions contained in 
para 2 of this will, or does not live a chaste life, she shall not get 
the aforesaid allowance, or any assistance or benefit from my 
estate. (4) If there be any disagreement between my said wife 
and riiy begotten son or adopted son, and‘if my wife like to live 
separately, in that case, if she lives at Benares she shall get two 
rooms either on the first floor or on the second floor of my 
Benares house to live in and, if she resides in my Madhupur 
house, she shall construct four thatched huts within the compound 
of that house, which is surroufided by walls on all sides and live 
in the rame and she shall get from my estate reasonable expenses 
for the construction and repairs of those huts.” 

The first sentence confers an absolute right to receive Rs. 125 
a month provided the widow resides in the testator’s house at 
Madhupur or in his house at Benares. The second sentence 
takes away all right to the debutter and other properties, and we 
may observe that it precludes her from seeking a construction of 
the 5th clause as we have already held. The 3rd sentence has 
ceased to be operative because the testator himself adopted a son 
and the widow can not be visited with any penalty for omitting 
to comply with the wishes of her husband. The fourth sentence, 
also, appears to be inapplicable to the present circumstances. 
There is no disagreement between the widow and Dakshaja 
MohaSi Roy Chowdhuri. But this sentence is important as 
showing that the testator desired his widow and adopted son to 
live in the same house either at Benares or at Madhupur, and 
effect should be given to this very proper intention -on the part 
of the testator when the question of his widow’s residence comes 
to be settled. , v 

It is unnecessary to consider the precise meaning of the term ® 
“ residence ” ; whether exclusive residence or the occasional use 
of the testator’s house would be sufficient compliance with the 
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provisions of the 14th clause^: see Gyanendra Mohan Tagore y. 
Raja Jotindra Mohan Tagore (1). p« the facts, we agree with 
.* the Subofdinate Judge in thinking! that there ft 14 just cause” 
for the*widow not to reside at Benares or at Madhupur. The 
testator’s concubines are living in the Benares house, and the 
Madhupur house is not fit for human habitation owing to the 
earthquake of 1897. One of the concubines is an old woman 
with a family; th<f other is a hahartn, and no Hindif lady could 
live in the same premises with such persons consistently with her 
position and dignity. 

The most difficult question, however, is whether the widow 
can challenge the express provisions for her maintenance. It is 
unnecessary, for the purpose of the present litigation, to consider* 
whether she could challenge the will if no maintenance at jll had 
been allowed to her. It has been held in Dehendra Coomar Roy 
Chowdhuri v. Brnjendra Coomar Roy Chowdhury , (2) that a 
Hindu in Bengal may by will exclude Ins widow from her right 
to a share in his property on partition between her sons and 
grandsons. But this is not the qase fiere. Again, the right of a 
widow to maintenance can not be excluded by implication. This, 
also, is not the case here. As Mr. Mayne observes.'in his 
treatise on Hindu law and usage (7th edition, page 628) 4 The 
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right o# a widow to her maintenance arises by marriage. It 
seems, therefore, contrary to principle to hold that by devising* 
property to another the husband can authorise that other to hold 
it free from the claim which neither he himself nor his heir 
could have resisted,’ and it seems, on the authorities, (hat a 
widow cannot be deprived of her right to maintenance by any 
provisions in a Dayabhaga will. * . 

But, in our opinion, these larger questions do not properly 
arise in the present case. Here there is a 8vill of which probate 
has been granted, and we have to construe that will and not to 
make a new will for Dakshina Mohan Roy Chowdhuri. The 

. e • 

conclusion can not, in my opinion, be resisted that the aipount 
of maintenance fixed by the testator himself, which is not a 
nominal amount, and which is not contrary to any provision of 
Hindu law^can not be varied by the Court. But, I think that this 
Court is at liberty, in effectuating the wishes of the testator, to 
place a reasonable construction on the 14th clause of the .will by 
compensating the widow for her inability to reside at Benares or 
at Madhupur. She cannot reside at either of those places owing 
I (I) (1874) L. B. 1 1. A. 387 (394). * (2) (1890) I. L. B. 17 Calc 88«. 
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to, no fault of her own. The executor might no doubt make 
arrangements for the ‘widow's residence. But this would be an 
unsatisfactory solution of the difficulty, regard being had to the 
persistent litigation which has been going on, and it wotfld pro¬ 
bably result in further disagreement. Moreover, th,e 14th clause 
does not contemplate that the widow should reside at Benares or 
at Madhupur apart from the adopted son ; and, as the adopted 
son Dakshaja Mohan is living in Calcutta, the widow may 
reasonably ask to be allowed to live near him. What then, 
would be a proper monthly sum to be paid to the widow to 
enable her to comply with the intentions of her late husband ? 

The surrr of Rs 125 per mensem is obviously inadequate. It 
was raised to Rs 320 by an order of this Court during the probate 
proceedings, and, in the absence of anything to the contrary, 
that sum commends itself to us as adequate. From the deposi¬ 
tion of Kumar Chandra Kishore Roy it appears that his mother 
received Rs. 50 a month, but she had not to pay house rent, 
wages of servants, and boarding expenses (page 232 of the paper 
book). The witness Bepin Chandra Roy Chowdhuri deposed 
that his mother received, besides maintenance, whatever was 
needed V any time. There is abundant authority to show that 
a Hindu lady, in the position of the respondent Nagendra Bala 
Chawdhurani, is not obliged to live a life of asceticism. She is 
bound to perform various religious, social and domestic 
ceremonies. She is not entitled to have subsistence or a starving 
allowance. The Subordinate Judge has fixed a monthly allowance 
of Rs 500 which he arrived at on a consideration of certain \ 
reported cases where there were no wills in the way fettering the 
discretion of the Court. If there had been no will in the 
present case, we would not have interfered with the discretion of 
the Court below though, to a certain extent, .the Subordinate 
Judge is wrong in taking' into consideration the wants of the 
widow’s father and other relations. He has allowed Rs 50 
monthly on that account, and, in any event, this part of his 
judgment could not be sustained. 

In our opinion, the proper amount to be paid to the respon¬ 
dent Nogendra Bala Chowdhurani is Rs 320 per mensem. The 
excess over the sum of 125 allowed by her husband being, in 
our opinion, due to her as compensation for her proved inability ' s 
to reside at Benares or at Madhupur. 

The decree of the Court below will be varied in accordance 
with our observations. The findings of the Subordinate Judge, 
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with regards to the debtittej property and the other like provi¬ 
sions in the will, must be expunged, f The result is that Nogendra 
I Bala Chofcdhurani will receive her, maintenance and compen¬ 
sation horn the *i8th November 1005 at the rate of Rs. 320 per 
month during,her lifetime from.the estate of the late Dakshina 
Mohan Roy Chowdhuri, by whomsoever represented, that she 
shall not forfeit her right to that monthly sum for not living in 
the house at Bdhares or at Madhupur, and that she will have a 
charge upon the estate for the said monthly sum so decreed. 
The costs of this apppeal will come out of the estate. 

Coze J- —I agree that the allowance of Rs. 520 is suitable, 
that the widow has just cause for not living at Madhupur and 
Benares and that she ha<= no locus standi for contesting the gnyit* 
to the thakurs in this.suit. But I am not prepared to admit the 
proposition that a Hindu husband has the power of limiting the 
amount of his widow’s maintenance by will. No authority has 
been shown us for this proposition and though there is no direct 
authority against it there is a considerable amount of indirect 
authority. It is well settled th.%t the husband cannot deprive a 
chaste widow of maintenance altogether and the question arises 
whether this is because the Hindu Law directs that he shall-provide 
for her maintenance or because her right of maintenance is a 
right pdtamount or superior to his power of testamentary disposi¬ 
tion It appears to file that the’balance of authority is in favpur * 
of the latter view. It was laid down 111 Jamua v. MachnlSa/iu (l) 
which was followed In RclIui v Mothua (a) that a husband 
could not deprnc his widow of maintenance altogether, and 
Sh e ground assigned was that the wife is in a subordinate sense 
a co-owner with her husband in the whole of his property. T?abu 
Golap Chandra Sarkar in his work on Hindu Law states that 
there cannot be aj*y doubt that under Ilindti Law a widow's inain-^ 
tenance is a legal charge on the husband’s estate and though this 
cannot be said to be a correct statement of the law if it means, that 
it is a charge that finds the property in the hands of persons who 
ha\e purchased it honestly, without notice and without any 
attempt to defraud the widow of her rights, still there* are 
numerous c^ses that lay down that in the hands of heirs, and of 
purchasers colluding with heirs to defeat the widow's rights, the 
property is charged with the widow’s maintenance. I may refer 
for example to the* remarks of Wilson J. in Sorolah Dasi v. 
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If then a husband cannot deprive a widow of maintenance, 
because she is in a subprdinate sense a co-owner with him in the 
property and her right to maintenance is in a limited way a 
charge on the property, it seems logically to follow that he 
cannot limit its amount. It seems illogical to say that when the 
question is whether the husband can deprive his widow of mainte- 
nance, her right to maintenance is superior to his power of testa¬ 
mentary dicposition but that when the questIon is how much 
the widow ought to have, his power to testamentary disposition 
is superior to her right to maintenance, 

It is true, of course, that a husband can within limits lay 
down that his widow shall forfeit her maintenance if she does not 
Jive in the family .house. This certainly, at first sight, seems to 
make her rights subject to his power of disposition. In the 
Calcutta cases on this point the question was whether the widow 
forfeited her rights under the will on a breach of the condition, 
and the question whether she forfeited her rights under the law 
outside the will does not seem to have been considered. But in 
the Bombay cases it was decided that she forfeited her rights 
altogether. At the same time it must be remembeied that in the 
eyes ot. Hindus the family house is undoubtedly the proper place 
lor the widow to reside, and the special right given to the husband 
to insist on her living theie need not necessarily be regacded as 
'making the right to maintenance cntiiely subject to the husband’s 
power of disposition. 

It is true, too, that a husband can by w, : ll deprive his widow 
of a light to a share on partition. Dcbcudia Coowai Roy Chowdluy 
v. Rrojcndia Cooinnr Roy Chowdhry (i). But that is quite a 
different thing to depriving her of maintenance and, in the 
case quoted, the latter right was admitted. 1 cannot, therefore, 
agree that a Hindu husband has the right to reduce the amount 
of a chaste widow's maintenance below the proper provision. That 
provision has to be calculated on (i) the value of the estate and (11) 
the position and status of the deceased husband and the widow. 
Sreemutty Nettokissory Dossee v. Jogcndro Rath Mu Hick (2). I 
agree, however, that in calculating the amount due on the second 
consideration great weight should be attached to a statement in 
the husband's will, not as being a legal limitation of the widow’s 
right but as evidence as to what a lady in the position of his 
widow should need. And I think the learned Subordinate Judge 
has not given sufficient consideration in this case to the husband’s 
(l) (1890) I. h. H |7 Calc. 888 » (2) (1878) L. R. 6 I. A. 86. 
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estimate of his widow's need* I think the allowance of Rs. ilo 
sanctioned by the Court of Wards' which usually merely makes 
careful ^enquiries into matters of* this kind is a reasonable 
allowance and may be granted. • 

It follow# from the abo\'e remarks that in my opinion the 
widow's rights are not in any way affected by the attempted grant 
to the thakurs and that she has no locus standi for .questioning 
those grants in this suit. 

A. T. M. Decree varied. 
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Sht'battuh'ji — I tohunth — Tr,inert, /ion nt — S/t/iri 10/ ii ml Snhon/i/hitt Mutt, 

rr'iltion of—/.’tuition of Mo/itinth — Cit'loin tiourntioj Mutt ~Coiutitlonnt 
ihrrrr ijii i mj p as, risinn till o Mobnnth aduli/ ittitullrtl, if to hr/i.tnitnl, 

A Mohunth of a omit c.iu not li.uu.fi i the^ight of ni.umgi'iiiLMit lotted in 
him, though couph'd w 1 11 1 tin* fdiligitmn Jo innn.igr in r.mforimly with the trust 
annexed thereto. 

* • 

Rajah Yurmah v. Win Yurmah (1) an<l ft hum Samba nda v. I tin l'andi - 
i am (2) icf cued to. 

Where one mutt is submdiu.itu to unothu m the sense that the hitter 1ms 
the right o£ nomination of the Mohunth of the foimcr, the Mohunth of the 
former mutt can not bj a deed of transfer alienate his rights in f.uour of*thc 
Mohunth of his superior mutt 

There is no fixed rule irhieh regulates the relation between a superior and 
n subordinate mutt ; even if a mutt is subordinate to another, it must be 
- governed by its own rules of management. 

Kashi liasht llimluvj v Ch it u tuber nath (3) and (ittjana St m band ha •v. 
Kandasanu (4J icfened to. 

In the case of mutt* the custom governing the particular cst iblishmcnt has 
to be proved. # * 

Greedharee v. Nundoktssore (5), Janokt Debt v. Gopal (6) and Afuttn RamfA 
Unga v. Pananayagum (7) referred to. % 

In thetase of mutts , there is no uniform custom applicable to all mrdts so 
far as the question of succession to the office of Mohunth is concerned. 
Vidyapurnti v. Vidyarudhi (8) refered to. 

• Appeal fio» Appellate Decree, No. 1421 of 190J, against the decree of tiabu 
Surjanarain Qas, Subordinate Judge of Purnea, dated the 16th April 190') 
reversing that of Mr. Mahmood Hasan, Munsiff of that place dated the 28rd 
December 1904. 

? U) (1876) L. U. 4 1. A. 76. 

(2) (1899) l. L. R. 23 Mad 2?l ; I,. R 27 I A. 69. 

(3) (1873) 20 W. B. 217 V. C. (4) (1886) I. L. B. 10 Mad. 376. 

(6) (1867) 11 M I. A 406 

(6) (1882) 1 L B a Calo. 766 ; h. K. 10 1 A 33 ; 13 C. L. K. 30. 

it) (1874) 1 Mao. I A. 209. , (8) (1903) l. L. U, 27 Mad. 433 at 467. 
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In cases in which a Mohunth is allowed by custom to nominate his successor 
by word of mouth or by a will, sucjh nomination is subject to the confirmation 
of the entire >K>dy pf Sanyasts of different mutts, who are invited tq be present 
at the ceremony of installation when the new Mohunth is invested with the 
Chudder or the robe of office. 

When no custom is proved and no authority m the outgoing Mohunth 
to make a nomination is established, the Mohunth should be elected by all the 
Sannyasis of the institution. 

Madho Dm* v. Kamta Das{ I) and Maka nth fiamji I&ss v. Lachhu Dass{ 2) 
referred to. 

Where the plaintiff has not asked for declaration of his rights to nominate 
a Mohunth for another mutt , nor in the plaint stated preoisely the nature of the 
iclations between the two mutts but claimed title in himself on the basis of the 
Supardanama (which created no valid title in him in the disputed properties', 
.he can not, at the appellate stage of the case, be peimitted to turn round and 
say that he is entitled to have a decree for administration, to recover possession 
of the disputed properties and to keep such possession till a Mohunth has been 
appointed. 

Sat hap pa yy Or v. Penasauu (3) distinguished. 

Appeal by the Defendants. 

Suit for recovery of properties movable and immovable, 
belonging to a limit and several other iinit/s paid to bo subor¬ 
dinate thereto. 

4 

The facts of the case and argument appear sufficiently from 
the judgment. 

Babus Nullin' Rin jan Chativrjee and Khctia Mohttn Sen for 
the Appellants. 

Babus Nilmadhub Bose and Nandfl Lai Banerji for the 
Respondent. 

c. a. v 

• The judgment of the Court was delivered by 

Mookerjee J.—This is an appeal on behalf of the defendants 
, in an action commenced against them by the plaintiff-respondent 
.for recovery of properties, movable and immovable, belonging to 
the Madhubani mutt and several other mutts said to be subor¬ 
dinate thereto. The case for the plaintiff as stated in the plaint is 
that he is the Mohunth of the Patiala mutt in the Punjab ; that the 
Mohunths of Madhubani mutt receive chudder or robe of office 
from the Patiala mutt at the time of their installation ,• and that the 
properties of which he claims to recover possession were acquired 
by the Mohunths of the Madhubani mutt, the last of whortjy 
Mohunth Ganga Das transferred all his rights to the plaintiff by a 

(1) (1878) I. r, Tt. 1. All. 589. (2) 7 C. W. N. 145. 

(3) (1890; l I. K. 14 Mad. 1. 
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document called a supaidauama on the 15th December, 1903. 

The defendants are alleged to jbe trespassers who had Been 
originaHy appointed as agents by Mohunth Ganga Das when in 
iqoi’he went on pilg/image, and 1 upon his return, had refused to 
deliver possession to him. The plaintiff therefore seeks for decla¬ 
ration of his title based upon the supurdanama and asks for re¬ 
covery of possession of the properties belonging to the Madhubani 
mutt and to the mutts subordinate thereto. TJie defendants 
resisted the claim of the plaintiff upon various grounds amongst 
which it is sufficient to mention that they denied that the 
plaintiff had acquired any valid title undei the document which 
is the foundation of his claim. They also alleged that the mutt 
was under the management of Habu Nan.ik Pershad and tljey 
had acted as his agents for over eight years. The Comt of first 
instance held that the plaintiff had no title to the disputed 
properties under the uipanianama inasmuch as the Mohunth of' 
the Madhubani mutt had no disposing power over the properties. 

In this view of the matter the learned Munsiff dismissed the suit. 
Upon appeal the Subordinate Judge has icversed that?decision. 

In his opinion the main question 111 the case was, what was the 
custom and practice 111 the selection and appointment of Mohunth 
for the Madhubani mutt and whether 111 that respect the Madhu- • 
ban^/ww// was part of and subordinate to the Patiala mutt. He 
answered this question m favour of the plaintiff. He also loqnd 
that the defendants originally came into possession of the disputed 
properties as agents of the last Mohunth Ganga Das and that 
they had no title to continue in occupation after his death. As 
regards the deed of suparduuama upon which the claim of the 
plaintiff is based, he held that it was operative inasmuch #s,it was* 
in substance a resignation of the office of Mohunth and of the 
charge of the trust properties to the appellant as the superior of 
the endowment and the chief controlling authority in whom* the 
trust properties were really vested. The Subordinate Judge 
also' held in the alternative that the supardanama could be 
construed as a deed whereby the last Mohunth Ganga Das retired 
and practically nominated the appellant to be the superior 
Mohunth of the Madhubani mutt. In this view of the matter, 
the Subordinate Judge made a decree in favour of the plaintiff, 
against which the defendants have appealed to this Court. 
During the pendency of the appeal one of the defenSants has 
died without leaving any legal representative and the appeal hag • 
been heard at the instancy of the surviving defendant. Th$ 
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•decision of the Subordinate Judge has been challenged, sub¬ 
stantially, on two grounds ; (namely, first, that the question 
which is described by the Subordinate Judge as the main question 
in the case was never raised in the Court'of first instance and 
that the decision of the appeal ought not to have bpen made to 
depend upon the decision of such a question ; secondly, that the 
Subordinate Judge has misunderstood the legal effect of the 
supardanama' under which it ought to have befin held that the 
plaintiff had acquired no valid title to the properties in question. 
In my opinion each of these contentions is well-founded and 
must prevail. 

In support of the first contention of the appellant, reference 
h^s been made to the plaint, an examination of which manifestly 
shows that the claim of the plaintiff is bas$d upon the deed 
executed by Mohunth Gunga Das on the 15th December 1903. 
No doubt, it is. stated in paragraph 2 of the plaint that the 
Mohunths of the Madhubani mutt upon their installation get the 
Mohunth’s chuddcr from the Patiala Mohunth, but it is nowhere 
suggested that the mult at Ma'ilhubani is part of and subordinate 
to the Patiala mutt. The general question which was raised by 
the Subordinate Judge as to the custom and practice in the 
selection and appointment of Mohunth for the Madhubani mutt 
and whether the Madhubani mutt was a part of and subordinate 
to the Patiala mutt, is not covered bj the second and third issues 
raised in the case. The learned Subordinate Judge appears to 
have appreciated the difficulty and this is cleat'from the lauguage 
he uses, namely that “ the question was sufficiently indicated by 
the second and the third issues framed by the lower Court." I 
must hold consequently that the general question of the subor¬ 
dination of the Madhubani mutt to the Patialla mult does not 
properly speaking arise 'upon the plaint. It is not necessary 
however to rest the decision of this appeal on this ground, 
because, in my opinion, the appellant is entitled to succeed on 
the merits, 

The second ground upon which the decision of the 
Subordinate Judge is challenged is that the deed executed by 
Mohunth Ganga Das, called the supardanama did not create any 
valid title in favour of the plaintiff and that the plaintiff is not 
entitled on„the basis thereof to recover possession of the dis¬ 
puted properties. In my opinion the plaint makes it abundantly 
clear that the title of the plaintiff is based upon the supardanama 
And the supardanama alone. ThUre is no allegation in the 
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plaint that the plaintiff is entitled to succeed on the basis of any 
title independent of the tupardauama. The plaintiff does not 
allege tjiat the relation between the Patiala^ mutt and the 
Madfyjbani mutt was of such a character that the Mohunth of the 
former mutt was entitled as the hfcad of the superior mutt to 
recover possession of properties belonging to the latter mutt 
and also of all mutts subordinate thereto. If the.plaintiff had 
based his claim pn any such allegation, the relationship between 
the two mutts ought to have been specifically alleged and put in 
issue. The plaint however is entirely silent upon this point, and 
I have no doubt that the title of the plaintiff must be determined 
upon reference to the supardanama and the supardanama alone, 
The supardanama states that Mohunth Ganga J")as was a discipje 
of Mohunth Sath Narain Das, that the mutts mentioned iifthe 
document were acquired by Berhan Bilas Das who was a chela 
of the Mohunth of Patiala, that the Mohunths of the Madhubani 
mutt were appointed under the oiders of the MoVianth of Patiala, 
and that the chudders used to be granted to them on the occasion 
of their installation The deed then recites that the executant 
was very ill and apparently unable to carry on the duties of the 
endowment specially as he’had no chclas nr Gum Binds ie chelas 
of lus spmtual preceptor lie therefoie chin eyed and entt usted 
to tl«^ present plaintiff, the Mohunth of tho Patiala mutt, the 
properties of the .Madhubani .mutt and of the several subordinate - 
mutts mentioned The deed concludes thac the Mohunth bf the 
Patiala mutt woniy be at liberty to deal with the properties in 
any way he liked and to manage them as the Mohunth. It is 
quite clear therefore that under this document the executant 
renounced all his rights as Mohunth and conveyed whatever 
interest he had in the properties of the mutt to the grantee. 
The question consequently arises, whether a transfer of this 
description is valid and operative* under the Hindu Law. Now 
it is settled beyond the possibility of all controversy (hit a 
Mohunth of a mutt cannot transfer the right of managemetfl vested 
in him, though coupled with the obligation to manage in 
conformity with the trusts annexed thereto. It is sufficient to 
refer to thS decisions of their Lordships of the Judicial Committee 
in Raja Vurmah v. Ravi Vurmah (t) and Gnauasambanda v. Vein 
Fandargm (2). In the second of these two cases, it was stated by 
Sir Richard Coueh that an assignment by the manager of a mutt 

(1) (1876) L. R 4 I A 70 

( 2 ) ( 1899 ) L, tt. 27 1 A 69 . 1 . 1 ^. It 23 Vlad 271 . 
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of the right of management thereof was beyond his legal compe¬ 
tence under the common law of India, and that in the case before 
the Judicial Committee no custom to do so had been est'ablished.- 
This principle is based upon the obvious ground that if an°office 
to which are attached essentially thf conduct of religious worship 
and the performance of religious duties were held to be transfer¬ 
able, the very object of the religious foundation might be defeated. 
The learned ’vakil for the respondent did not controvert this 
position, but he argued that as the transfer in this particular 
case had been made to the head of the mutt to which the 
Madhubani mutt was in a sense subordinate, the transfer was 
operative.. In my opinion, there is no foundation for this conten¬ 
tion. In the first- place, as I have already stated, no specific 
allegation was made in the plaint as to the precise relation 
between the Patiala mutt and the Madhubani mutt. In the 
absence of any such allegation, it is impossible to hold that as a 
matter of law the Mohuntb of the Madhubani mutt is entitled to 
transfer the Mohunthship of the Madhubani mutt and the title 
to all th’e properties belonging thereto, to the head of the Patiala 
mutt. As has been repeatedly pointed out by their Lordships 
of the Judicial Committee, in the case of mutts the custom governing 
the particular establishment has to be proved. See Greedliarcc 
v. Nuiulukissore (t), Jannki Dcbi v. Gopal (2) and Jfuttu 
Pamalinga v. Perianayngum (3). In t'ne case before me, there 
is a special reason why this rule should be observed. The 
Madhubani mutt is an endowment of recent origin. In all 
probability, there is no ancient custom which may be regarded as 
enforceable in law. It would he necessary, therefore, to determine 
the precise relation between the Madhubani mutt and the Patiala 
mutt , if the one is really subordinate to the other, by reference 
to the rules, laid down by the founder. In the second place, in 
thC case of mutts it is well Established that there is no uniform 
custom applicable to all mutts so far as the question of succession 
to the office of Mohunth is concerned. As was pointed out by 
the learned Judges of the Madras High Court in Vidyapurun 
v. Vidyanidhi (4), “ In most cases the successor is ordained 
and appointed by the head of the mutt during his own ^tfe time, 
and in default of such nomination, the nomination may rest with 
the he?d of some kindred institution, or the successor may be 


(1) (1867) 11 M. I. A. 405. 

(2) (1882) L. R. 10 I. A. 32, 1 L. R 9 Calc 760 ; 13 C. L. R. 30. 

(3) (1871) 1 Mac. 1. A 209. (4) s (1903) I. h R. 27 Mnd. 433 at 437. 
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appointed by election by the disciples and followers of the mutt) 
or in the last instance, by the'court af representing the sovereign!” 

- j It is well-Jtnown however that in cases in which a mohunt is 
allowed* by custo/n to nominate h(s successor by word of the 
mouth or by a will, such nomination is subject to the confirma¬ 
tion of the erftire body of sannyasis of different mutts who are 
invited to be present at the ceremony of installation) when the 
new Mohunth is invested with the chudder or the robe of office. 
In cases in which the Mohunth has no power of nomination, he is 
sometimes elected by all the sannyasis of the mutts of his order. 
It may be taken as a general rule that when no custom is proved 
and no authority in the outgoing Mohunth to make a nomina¬ 
tion is established, the Mohunth should be .elected by all the 
< sannyasis of the institution. Madlw Das v. Kamfti Das ft)’ 
and Mahanth Ramji Dass v. Lachhu Dass (2). Even if we assume 
therefore that the Madhubani mutt is subordinate to the Patiala 
mutt in the sense that the Mohunth of tjie Patiala' mutt has the 
right of nomination of the Mohunth of the Madhubani mutt , it 
does not follow in the least that the Mohunth of the Madhubani 
mutt is entitled by a deed of transfer to alienate his rights in 
favour of the Mohunth of his superior mutt. It may be observed 
that there is no fixed rule which regulates the - relation between a 
superior and a subordinate mutt ; even if a mult is subordinate 
to another, it must he governed.by its own rules of management.. 
See Kashi Bashi Ramling v. Chitumbarnath (3) and Giy'ana 
Sambandha v. Kandasgni (4). The claim which has been set up by 
the learned vakil for the respondent, on behalf of the Mohunth of 
Vhe Patiala mutt is, in my opinion, of an exceptional character, 
and is not supported by any authority to which my atten¬ 
tion has been invited. That claim is that it is open to the 
Mohunth of the subordinate mutt to tranter the mutt and its 
properties to the Mohunth of the superior mult , so that the oni 
may be merged completely in the other and the Mohunth' 
of the superior mutt may not only continue as such Moliunth 
but also become practically the Mohunth of the subordinate 
mutt. I have not been able to trace any authority which 
supports such a position as this. It is admitted in the case before 
me that Gahga Das, the last Mohunth of the Madhubani mutt , 
„ylied shortly after he executed the deed of suparJanama oi\ the 1 
1 5th December 1^33. Since then, it is stated, no steps'have 

(1) (1878) I. L. B. 1 All 689. (8) (1873) 20 W. B. 217. 

1*> U*») 1 C. W.-N. 146. . (4) (1884) I. L. B. 10 Msd. 876, 
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been taken for the appointment of his successor. If the case of 
the plaintiff be true, h^ ough^ to take the initiative in this matter. 
He has obviously no title to the Madhubani mutt under the deed 
of supardanama , and the proper course fpr him.i to pursue is to 
get a suitable person appointed as the Mohunth of the Madhubani 
mutt. When such appointment has been made, it will be for the 
new Mohunth to bring an action against the defendants to eject 
them from the properties of the endowment. „ 

As a last resort, the learned vakil for the plaintiff-respondent 
suggested that a conditional decree should be made in his favour, 
giving him possession of the properties to be retained by him till 
a Mohunth is duly installed. In support of this suggestion, 
^reference was made to the case of Sathappayyar v. Periasrami (i). 
That case, however, is clearly distinguishable as it was treated 
in substance as a suit by the representative of the founder 
of a private endowment for removal of the Mohunth on the 
ground of misconduct and for administration of the trust pro¬ 
perties. The scope of the present litigation is entirely different. 
The plaintiff here has not asked for declaration of his right to 
nominate a Mohunth for the Madhubani mutt. He has not in 
the plaint even stated precisely the nature of the relation between 
the two mutts. He has claimed title in himself on the basis of 
the supardanama , which clearly creates no valid title in him in 
, the disputed properties. He cannot now be , permitted to turn 
round and say that he is entitled to have a decree for adminis¬ 
tration, to recover possession of the disput|d properties, and to 
keep such possession till a Mohunth has been appointed. As I 
have already explained, as soon as the last Mohunth of the 
Madhubani mutt died, steps ought to have been taken to get 
a suitable person installed as Mohunth, and I cannot appre¬ 
ciate upon what footing the plaintiff may be allowed to succeed 
on the assumption that at ■.some future time a Mohunth may 
pbssibly be appointed. Besides, no such suggestion was made 
in the Court below, where it was argued on the contrary 
that the plaintiff was entitled to treat the Madhubani mutt as 
merged in the Patiala mutt by virtue of the supardanama. The 
result, therefore, in my opinion, is that this appeal must be 
allowed, the decree of the Subordinate Judge reverseU, and the 
decree of dismissal made by the Court of first instance restored. ^ 
Under the circumstances of the case, each party will bear his own ' 
costs of the litigation, in all the Courts. 

A, T. M. 
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Before Mr. Justice Brett and Mr. Justice Ryves. 

SRIMATI ATARMANI DASl 
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THE CORPORATION OF CALCUTTA.* 

Calcutta Municipal Act (III of 1S99 It. C ) Secs. 406, 408\ 409— Officers who 
should inspect bustee or submit teport — (tenoral Committor , pottmr of— Sub- 
Committee's power to sanction amendment of the original plan — Hoad, 
defection of— Scheme to effect nectssary improremont — .\otice — Owners , 
duty of. 

Under section too of the Calcutta Municipal Act, an inflection of 4hc 
bustee in which the piemteos belonging to the petitioner are situate, vwas made 
and a standaid plan was prepined on a report of a Medical Officer, an officer 
of the Corporation and an Engineer who was not an officer. . 

Held, that the plan was not bad in law. Th$ section does not mpmc that; 
Engineci should be a permanent Municipal Officer. 

Under section 4<>8 of the Calcutta Municipal Act a notice was served upon 
all the owners ot land of a bustee. Olio of the owners objected to a certain 
proposed road in the standard plan going in a certain direction, on which the’ 
Sub committee decided that the road b< deflected and the standard plan thue 
modified was appioved by the General Committee. The petitioner was then 
served wUh a notice under section l()H to carry out the improvements according 
to the standard plan so modified,*>ut was prosecuted for non-compliance. 

Held, that the jKtitioner was not entitled to a fresh notue with regard to 
the deflect ion of the road in ordei to urge her objections to the deflection before 
the General Committee. 

V The law contemplates that all persons interested will be present before the 
Si:b-committee and will present not merely their own objections to the schema 
but also any objection which they may have to anj modification of the wheme 
on the objections raised by others 

It is not impossible that the deflection of the road may Ik- an improvement 
on the original plan, but that in itself ys not sufficient under the law Jo 
invalidate the proceedings of the General Committee if the whole scheme was 
one calculated to effect a necessary improvement in the land covered by 
the bustee. % 

The Calcutta Municipal Act gives the General Committee full discretion to 
proceed either under section 406 or under section 409. 

The Sub-committee has power under the Calcutta Municipal Act to sanction 
any amendrnint of the original plan even though it be merely to avoid expense 
and not for the purpose of improving the bustee , 

*?•... # 

Application for revision. * • 

♦ Criminal Revision No. 811 of 1908, against the order of A. L. Mukerji, 
Epq -4 Municipal Magistrate of Calcutta^ated the 17th July 1908. 
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The facts material to the report briefly stated were as 
follows:— . ( 

The General Committee-of the Calcutta Corporati&n defined - 
the external limits of the ktistee at 34 Corporation Street and 
took action under section 406 of the Calcutta Municipal Act. 
They caused the inspection of the bustee by two officers—the 
District Medical Officer and the Civil Engineer, who was not a 
permanent servant of the Municipality—who submitted a report 
(Ex. 4) along with a standard plan (Ex. 5). Notices were then 
issued on all the owners of the land of the bustee including 
Asmutennssa Bibi, the vendor of the petitioner. On objections 
by the petitioner’s vendor and one Abdul Samad, her neighbour, 

P Sub-Committee decided that a certain proposed road in the ' 
original plan should be deflected so as to save the masonry ^ 
buildings of Abdul Samad. The original plan with this modifica¬ 
tion was approved by the General Committee on the 29th July 
1904 and a written notice under Section 408 was then served 
upon the petitioner’s vendor, Asmutennessa Bibi. Asmutennessa 
was prbsecuted for non-compliance but acquitted, as she had sold 
the bustee to the petitioner. The General Committee then 
caused '4 written notice under section 408 to be served upon the 
petitioner and she was prosecuted for non-compliance but 
acquitted on the ground that the standard plan, containing an 
unauthorised modification, was net the standvd plan as approved 
by tiie General Committee. The mistake was rectified and the 
matter was placed before the General Conemittee and the issue 
of a fresh notice under section 408 upon the petitioner was v 
ordered. A notice was then served upon her but she failed to 
comply with the requisition. Hence a prosecution was started 
against her. 

The defence contended that the requisition in question was 
n&t lawful on the following grounds :— 

(0 The P lan was prepared so far back as 1904 ; so many 
years have gone by that the proper course would have been 
action under section 400 and not under section 406. 

(2) Defendant’s portion of the bustee is not overcrowded 
with huts and action under section 406 is not justifiable, 

( 3 ) The Engineer appointed under section 406 not being an 
officer of the Corporation, the report submitted by him and the V- 
Medical Officer of the Corporation is bad in law. 

(4) The approved Standard plan (Exhibit 11) having been 
prepared in 1907 can not be said to have been prepared within 
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six months after the receipt of the report which is dated 
2nd February 1904. 1 

(S) The deflection of the ropd as ordered by the General 
Committee not* beinff an improvement the approved Standard 
plan is opposed to the spirit of the law and should not be 
accepted by the Court. x 

The Municipal Magistrate of Calcutta overruled all the 
above objections, convicted the petitioner under sections 408 
and 574 of the Calcutta Municipal Act and sentenced her to pay 
a fine of Rs. 25. 

The petitioner then moved the High Court and a rule was 
issued on the Municipal Magistrate to show cause why the 
conviction and sentence should not be set aside op the grpuhd 
that the objection%of the petitioner were not heard before the 
modified plan was approved by the General Committee under , 
the provisions of section 407 of the Municipal Act and generally 
that the conviction does not appear to’be good in law. 

Mr. Stokes (Counsel) and Babu Manmatha Nath $lukcrjec 
for the Petitioner. . 

Mr. B. C. Mitter (CounselJ and Babu Dcbennra # Chandra 
Mullick for the Opposite Party. . * * (.. A. v. 

The judgment of the Court was as follows :— 

The rule in this case was obtained by the petitioner upon, 
the Municipal Magistrate of* Calcutta to show cause why tlie 
order convicting the petitioner under sections 408 and 574 of the 
Municipal Act and Sentencing her to pay a fine of Rs. 25 should 
not be set aside on the ground that the objections of Ihe peti¬ 
tioner were not heard before the modified plan was approved by 
the General Committee under the provisions of section 4^7 of 
the Municipal Act and generally that the conviction does not 
appear to be good in law. * . 

The case in support of the rule has been very ably argued 
by the learned counsel, but after reading the explanation of the 
Municipal Magistrate and hearing the learned counsel in oposition 
to the rule, we hold that it is not a case for our interference and 
that the rule must be discharged. 

It se^ns that under the provisions of section 406 of the Muni¬ 
cipal Act, an inspection of the bustee in which the premises be¬ 
longing* to the present petitioner are situated, was matfe and a 
standard plan was prepared on a report of a Medical Officer and 
an Engineer. The Medical Officer was an officer of the Corporation, 
but the Engineer was not. * 
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Obimihal. ,It is argued in support of the rule that the Engineer ought 

Wtif. also to have been a servant of the municipality. The contention 

— does not appear to us to be sound. The terms of the section do 

Dasi not appear to us to be sound. The terms of the section do not 

The Corporation ol require that that officer should be a permanent municipal officer 
Calcutta. anc i section 83 of the Act provides that a person appointed for a 

. special purpose is a municipal servant. Notices were afterwards 

issued on alT'the owners of the land of the busted including the 
vendor of the petitioners. Objections were made by the peti¬ 
tioner’s vendor and also by her neighbour Abdul Samad. The 
latter’s objection was that the proposed road passed through his 
masonry building. His objection with that of the petitioner’s 
• vendor and o(hers ufere heard by the Sub-Committee On the 14th 
July 1904 and a decision was arrived at that the course of the 
, road should, be deflected so as to avoid the masonry buildings. 
The modification of the original plan was approved by the 
General Committees on the 1 29th July 1904. 

It has been argued that a fresh notice should have been 
served on the owner of the house, the petitioner’s vendor and 
her objection to the deflection of the road heard as it injuriously 
affected her property. There is nothing however in the law 
which requires the adoption of this procedure and apparently the 
law contemplates that all persons interested will be present before 
tHe Sub-Committee and will present"not merely'their own objec¬ 
tions to the scheme but also any objection which they may have 
to any modification of the scheme on the objections raised by 
others. The deflection was no doubt made at the expense of the 
petitioner’s vendor and it may have inflicted a serious hardship 
on Her. But it seems to us that it was her duty at the time 
when the matter was before the Sub-Committee to have ascer¬ 
tained, what the varioifs objections of other persons were and 
then to have opposed the objection which was made by Abdul 
Samad. 

It has however been argued that the deflection of the road 
approved by the Sub-Committee was sanctioned merely to avoid 
expense and not for the purpose of improving the bustee and 
therefore it was not an act which the Committee were empowerd 
to do under the Municipal Act. The Municipal Magistsate in 
dealing’with this question seems to have been of opinion that the 
deflection of the road was not an improvement on the original 
plan, but he held that the Sub-Committee had power under the 
Act to sanction any amendment ofithe original plan and therefore. 
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that it was not open to him in the case before him to hold that 
the action of the Sub-Committee wa$ illegal. In our opinion 
the view taken by the Magistrate is correct. « 

The pfttitioner’s. vendor wife served on the 1st December 
1904 with a notice to carry opt the improvements according to 
the revised plan. On the 15th March 1905, she sold the premi¬ 
ses to the petitioner. Meanwhile, a prosecution for failure to 
obey the notice had been instituted against the petitioner’s 
vendor and when that case came on for hearing on the 15th May 
1905, it was dismissed on the ground that the vendor’s interest in 
the premises had been sold to the petitioner. By an order of 
the General Committee a fresh notice under section 408 was then 
served upon the petitioner on the 7th September 1406 and in 
consequence of her failure to carry out the impVovements, a 
prosecution against her was instituted in April 1907* On the 
31st May 1907, she was acquitted on the ground that the plan * 
according to which she had been directed to make the improve¬ 
ment did not correspond with the plan sanctioned by the 
General Committee after modification on the 29th July 1904. 

It appears that some officer of the Municipality had on his 
own responsibility inserted in the plan a privy by the side of the 
road. The case again went back to the G'eneral Committee and 
by a? order of that body the unauthorised addition to the plan 
was struck out and it was ordered that a fresh notice be issued to 
the petitioner to carry out the improvements to her prenfises in 
the bustee according to the original plan as passed by the General 
Committee on the 29th July 1904. The notice was served on her * 
on the 26th September 1907 and on the 13th May 1908" she was 
convicted and sentenced to pay a fine of Rs. 25 for hei» failure • 
to carry out the improvements as directed in the notice. 

It has been argued in support of .the Rule that in this case 
there was no real urgency for the improvements of the bustee 
and that the Municipal Committee ought not to have proceeded 
under* section 406 of the Act but under section 409. It seems, 
however, to us that the law gives the General Committee full 
discretion to proceed under either of the two sections and there 
are no materials which would justify us in holding that there was 
on tbe part of the Commissioners any intention to evade the 
provisiqns of the law. 

The petitioner has been rather unfortunate in’ having 
purchased the premises after the revised plan had been sanctioned . 
and apparently without asceijaining that any change in thfl 
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Cum original plan bad tab place. It is also not impossible that the 

jl deletion of the road may pot he ‘an improvement on the 

,, , original plan, bi|t that in itself is not sufficient under the law to 

snnatl Ateraanl , 0 1 , , 

hi invalidate the proceedings of'the Genera Committee if the 

fcCmpttaat whole scheme was one calcuiatedlo efect a necessary improve- 

Citato, ment in the land covered by the bustee. The petitioner’s case 

may he a hard case, hut it is not in our power under the law to 
interfere. , 

The Rule is therefore discharged, 
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Before fyr Francis William Maclean , K . C. I. Chief Justice 
and Mr, Justice Gcidt, 

ISMAIL KHjVN MA'HOMF.D 

v, 

NANI GOPAL MUKERJI, 

O.VK OF THE KXFCl’TORS TO THE ESTATE OF 1.ATE 

BABU AKHIL CHUNDER MUKERJI and others.* 

Jtycotment, ruit for—Onus of proof—Presetmjttion—Permanent y of holding — 
Confirmatory potto. 

Where the plaintiff claims to eject the defendants from the lain] on the 
ground that they are merely tennnts-at.will, the onus lies on the defendants to 
substantiate that they have a permanent interest in tlie land. , , * 

The absence of words importing the henditary character of the tenure may 
be supplied by the evidence of long and uninterrupted enjoyment, and of the 
descent of the tenure fiom father to son, where that hereditary chaiacter mny 
be legally presumed. a 

Gopal Lull Thakoor v. 7 cluck Ch under Hat (I) and llaja Sot yarn ran 
Ghotal v. Mohesh Chandra Mitter (2) followest . 

In a oase where the following facts w’eic found, riz., the possession at a 
uniform rent for some hundred years, the property descending fioin father to 
son, various transfers, many of them recognised by the laryllotd, Jhe erection 
of pucca buildings, the improvements at much cost, and all this with the 
knowledge of the landlmd's agents and no attempt to eject or to enhance the 
rent for all those years, the prqgumjition of the permanency of the holding 
may legally be made • 

A permanent tenancy is not destroyed by the acceptance by a purchaser 
of the holding of a mutation potta containing no express words importing the 
permanency of the holding. . 

V The words ‘‘Mutation is being made in substitution of the heirs of Bhagwan” 
in the mutation potta mean, that the potta was executed not for the purfo§e of 
destroying the old permanent tenure and creating a tenancy-at-wdl, but simply 
with the object of effecting a mutation of namcR in the proprietor’s shensta. 

Where a mutation potta refers to an old jictta creating a permanent holdii^, 
for the purpose of showing a proportionate rent and treats the taker ns the t^en 
existing tenant and not creating him [a new tenant by viitue of tliaj pofta t 
that potti9 is a confirmatory one. @ 

Appeals by the Plaintiff. 

Suite for possession after ejectment of the defendants. 

The faets of the case and arguments appear sufficiently from 
the judgment. 

• Appeals from Original Decrees Nos. 321 of 1900 and 322 of 190J, against 
^ the decrees bf Babu Sashi Bhusan Chowdhury, Officiating Subordinate ■Judge 
second Court of 24-PeApinas. dated the 23rd July |P00. 1 

(1) (1863) 10 M. I. A. 183 at 191 : 3 \V. B. P. C. 1 at 3. 

{*) (*869) 2 B.D.K.P.C. 23 at 28 ; 12 M.I A. 203 at 268 ; 11 W.R P.0.10 at 11 
AT See also Robert Watson k Co LJ. r Radha Nath Singh, (1905) 1 0. L j’ 
672 at 676—Bep.] ' H 
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Mr. Cf Kitiealy, Moulvi Syed Shamsul hud a and Babu Charu 
Chandra Qhose for the.AppeHant. 

Babus Nilhtadhub Bose and Umakali Mukerji , Df. Asutosh 

♦ I 

Mookerjee and Babus Joy Gopal Ghosha and Nilmani Mukerji 
for the Respondents. : 

, C. A. V, 

The judgment of the Court was delivered by 


’W' fl.elflfl.n C." J. —These are two appeals from the decrees of 
the officiating Subordinate Judge of the Twenty-four Pergunnahs, 
and they relate, one to a parcel of land containing one biggah 
and seventeen cottahs, and the other to a parcel of land contain¬ 
ing eight cottahs, in Kidderpore, which is a suburb of Calcutta. 
Both cases were heard together in the Court below, and, one 
judgment governs the two, and, the same procedure has been 
adopted before, us. 

The plaintiff claims, as an ijaradar , under the Mutwalli of 
the Hughli Imambatah , to eject the defendants from the lands 
I have mentioned, after notice to quit. The plaintiff says that 
the defendants are merely tenants-at-will whilst the defendants say 
that the] r are permanent tenants with heritable and transferable 
right in the lands, and, they are not liable to be ejected. If the 
defendants were only tenants-at-will, the sufficiency of the notice 
to quit has not been challenged. The real question in the suits 
js whether the defendants have a permanent interest in the lands 
and are permanent tenants or only tenants-pt-will. 

In the Court below it was urged that the property was 
wakf property, and, that, inasmuch as the lease under ^hich 
the plaintiff held was an ijara lease for the years, renewable 
at the end of that period for twenty years, it was bad'under 
Mahomedan law. We need not go into that: for, both sides are 
now agreed that it was not tiakf property, but a trust property, 
having regard to the letter of the 24th of February 1876 from 
the Commissioner of Burdwan, and that the Mutwaii held it 
merely as a trustee. It has, however, been urged before us that, 
as such trustee, he had no power to grant the plaintiff such a 
lease as that under which the plaintiff now claims ; that such a 
lease is bad in law, and, that, consequently, the plaintiff has no 
title, and is not competent to maintain the present suit; and, that 
the lease is void. We do not think, however, that we can 
properly go into such a case in the present suits, having regard 
tp the view we take op the merits. 
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Proceeding now to the merits, it is for the defendants to 
substantiate that they have a permanent interest in the lands, and 
t they attempt to do so in this wise. ^It is not, we think, necessary 
to refer to the erttry of*the jttmmabtttuji of 1783, or to the subse¬ 
quent kobalaf by which Bhegwan Alundle acquired certain 
interests in the two biggahs and five cottahs of land, documents, 
however, which support the defendants’ case : it is sufficient to 
refer to the potlah of the 8th of September 1813. * Under that 
pottah the land in question in the two suits, namely, two biggahs 
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and five cottahs, was leased to one Bhugwan Mundle at an aggre¬ 
gate rent of Rupees 0, annas 9 and 6 gundas; and, it has not 
been disputed by the plaintiff, that, having regard to the terms of 
that pottah , it created a permanent holding. In’ the Cpurt belpvt 
this pottah was attacl^d by the plaintiff as not being genuine. 

But the Court below held it to be geninue, and that finding has . 
not been assailed before us. Bhugwan Mundle in - whose favour 
this pottah was executed, was the hedd of the family, and, 
with his brother Bharat Mundle, was in joint possession pf the 
property comprised in the pottah during their lives. They died. 
Bhugwan’s share passed tq his two widows Moni Dassi, and 
Bhoirobi Dassi, and Bharat's share to his widow Panchi Dassi. 

On the 7 Sth of October 1835, these ladies sold eight cottahs of the 
land in dispute to one Mirtonjoy Safooi for Rs. 200 treating the . 
property as comprise’d in a permanent holding. There is no. re-* 
ference in this kobala to the pottah of 1813, but the kobala contains 
these words: “Bringiftg the aforesaid land with ^//(/^(appur¬ 
tenances). trees into your possession and use, acquiring title and 
gettin^the aforesaid land transferred from the name of the ^fore- 
said husbands of us Moni Dassi, and Bhoirobi Dassi to your natne 
in the shcrista of the proprietor of the land, and paying year 
after year the rent of the aforesaid eight cottahs of land at thq 
former usual rate, you and your sons, grandsons, &c. continue too 
enjoy and hold possession of the same with felicity." The words 
“ getting the aforesaid land transferred from the name of the 
aforesaid husbands of us Moni Dassi and Bhoirobi Dassi to your 
name in the sjierista of the proprietor of the land," appear to us 
to be important, having regard to what was done subsequently. 

On the 5th of November 1833 the landlord granted a pottah, and, 
Mirtonjoy Executed p kabuliyat relating to these eight dottahs. 

On the 20th of October 1835, the widows sold the remainder of 
the land, (one biggah and seventeen cottahs), to one Ramdhone 
Sircar for Rs. 650 by a kobala , and* the terms of that kobala are 
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substantially identical with those of the kobala to Mirtonjoy ; and, 
on the 21st of October 1835, Ramdhone Sircar obtained a pottah 
of his land from \he proprietor. The kabuliyat , relating to this 
one bigga and seventeen cottahs of land, which, 1 in the ordinary 
course, would be with the plaintiff, has not been produced. It is 
important to notice that this pottah contains the words, “ accord¬ 
ing to the o‘id pottah'' words which can only refer to the pottah 
of 1813. Oif the 29th of May 1838, Ramdhone'Sarkar sold his 
one biggah and seventeen cottahs of land for 375 Rupees to Ram 
Coomar Mondal and Jadub Mondal, and in or about January 
1839 a pottah and a kabuliyat in relation to this land were inter¬ 
changed.- It is not necessary to trace the subsequent title. Both 
plots of land have been dealt with in various ways from 1838 
down tp the date of this suit by transfer or otherwise, and both 
plots of land now belong to the defendants. The same rent has 
been paid for the land since 1813, and, substantial brick build¬ 
ings have been erected upon it, and tanks filled up. 

The contention of the plaintiff is that the defendants cannot 
go behind the pottahs of October 1835 and 1839, and, that upon 
the construction of those documents, a mere tenancy-at-will was 
created.' , 

The defendants say that those documents were executed not 
with the object of determining the permanent holding which was 
created under the pottah of 1813, and'which-was dealt with by 
the widows in their sales as a permanent holding, but that they 
were only executed for the purpose of effecting a mutation of 
names, in the scrishta of the landlord, that they were merely 
confirmatory pottahs, and that, at any rate, in the pottah the 
21st October 1835, there was a recognition of the old pottah of 
1813, and in short that they were kharija pottahs , that is pottahs 
of mutation. It is • highly improbable, seeing that when 
Ramdhone and Mirtonjoy purchased from the widows, the hold¬ 
ing was certainly a permanent one, and they paid for their 
purchase upon the footing of its being a permanent one, that 
they should at once have abandoned it and accepted a lease from 
the landlord upon the footing of its being a mere tenancy-at- 
will. This is very improbable. , 

It is unfortunate that the istafas which are referred to in the 
pottahs of 1833 have not been produced. If in existence, they 
would in the ordinary course have been in the custody of the 
plaintiff and producible by him. He has not produced them. 
In the bottah of the 21st of October 1835 there is a reference 
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to the old pottah which as we have pointed out, can only mean 
the pottah of 1813, and, that old pottah is apparently referred to 
for the purpose of showing that the proportionate rent was of 
1 bigha and»i 7.cottars, having »egard to the aggregate rent 
reserved by the bottah of 1813. ft is noticeable that this 
document treats Ramdhone Sircar as the then existing tenant, 
and not as creating him a new tenant by virtue <jf that pottah. 
The reference to the old pottah seems to us to be ,a recognition 
of the existence of the old rights : and that this pottah was 
really a confirmatory pottah , in fact, a khariji pottah. The 
words in it, which according to the learned Subordinate Judge 
who is competent to translate it accurately, mean, “ mutation 
is being made in substitution of the ^heirs of Bhagwan 
Mundol” appear to point strongly to this, that the pottah was 
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executed not for tfle purpose of destroying the old permanent 
tenure and creating a tenancy at will, but simply with the object, 
of effecting a mutation of names in the proprietor's shcrista : and, 
we think this is the true effect of the document. 

The same observations apply to the pottah of the 5th of 
November 183;, although in Chat pottah there is no reference to 
the old lease. But thdre is a reference to Mirtunjoy.’s previous 
purchase from the widows of the Monduls,* which would be out 
of pjace if this document were intended to be the creation of a 
new tenancy, rather than confirmatory of the old permanent one. 
And this reference would tend to show that the zemindar was 
then aware of the conveyances, which dealt with the holdings 
as permanent and heritable. Confirmatory pottahs are common * 
ii^India Ram x.Jughes (1). The kabuliyat executed by Mirtun- 
joy on the same date does not appear to us to conflict with (Jiis view v 

The same observations appear to us to apply to the pottah 
of the 49th of May 1838, {sic) consequent upon the sale by Ram* * 
dhone Sircar>f the 1 bigha and if cottahs to Ramkumar Mqpdul 
and Jadab Mondul and we need not repeat them. It is conceded on 
both"sides that the 7J cottahs also referred to in that prttah were 
not connected with the land now in suit, nor, is it sho“Wn what 
the tenure of those lands was or what they were. It is said that 
the wortls in that pottah , “ if the rate of the mepal be enhanced 
you shall pay rent at that rate," are inconsistent with the view 
that this was a mere khariji pottah, and are inconsistent with the 
terms of the permanent pottah of 1813. After this lafise of time, 
and, in the absence of any explanation, it is perhaps not very , 
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easy to say to what those words refer: but there is perhaps some 
force [in the suggestion that they may be taken to refer to the 7| 
cottahs which are .referred to in that pottah , and have nothing 
to do with land the subject matter [of tjie present suit. ‘'The 
kabuliyat given by the Monduls does not appear to us to be 
inconsistent with the construction which we put upon the pottah 
to which we l?st referred. 

In our opinion, then, these pottahs were msrely mutation 
pottdhs, and were, in effect, confirmatory of the pottah of 1813, 
and not destructive of it, in the sense of converting the 
permanent tenure created by that pottah into a tenancy-at-wil!, 
as the plaintiff contends, was their purport and effect. As we 
pointed out, it is highly improbable that the purchasers who 
‘ purchased, foi substantial prices, land undoubtedly hejd as a 
permaneric tenure, would have consented to change that into a 
■tenancy-at-will and, the attitude of both parties for sixty years, 
that is, since 1835! has been perfectly consistent with this view. 
The landlord has not for nearly 100 years raised or tried to raise 
the rent, although the value of the land in question during that 
period has gone up by leaps and bounds: whilst, the tenants 
filled up tanks and built expensive pucca buildings on the land, 
and have throughout acted as if they held it as a permanent 
tenure, and not tenants-at-will. It is difficult to believe that 
this dealing with the property by the tenants could, during this 
long period, have escaped the attention and knowledge of the 
landlord. It is unfortunate, we repeat, that the istafas have not 
' been produced. If they had been in the form of Exhibit A.A.C., 
they would have strongly supported the defendant's case. % 
BuU assuming that our view as to the pottahs is wrong, and 
that they were not confirmatory pottahs , it would appear from 
such cases as Babtt GopalLall Thakoorx, Telttck Chunder Rat(i) 
and \Raja Satyasaran Ghosal v. Mohesh Chandra Mitter (2), 
that, 'in the absence of words importing it, the hereditary 
character' of the tenure may be supplied by the evidence of long 
and uninterrupted enjoyment, and of the descent of the tenure 
from father to son, whence the hereditary character may be 
legally presumed. Upon the facts found in this case by the 
lower Court, via, the possession at a uniform rent for some 100 
years, the property descending from father to son, various 
transfers, many of them recognised by the landlord, the erection 
. Of pucca buildings, the improvements at much cost, and all this 

(I) (186*) 10 A. 1. A. 183 »t 191. (P) (1*69) 2 B. L. B. P. C 23 »t $8. 
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with the knowledge of the landlord’s agents and no attempt to 
eject or to enhance the rent for ail these years, findings which 
have not been challenged on the appeal before us, the presumption 
of the permanency o( the holding may legally be made. 

The appeals fail and must be dismissed with costs. 

a. t. m. Appeals dismissed. 
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Before Mr. Justice Rampini and Mr. Justice Mookerjee. 

SASI BHUSAN RUDRA 
v. 

BENI MADHAB SAMANTA* 

Bengal Tenanoy Art (VIII of 1S85), Sor. 153—Peoond ,1 /)prol • 
- * xuit for, # 

In a suit for rent, the defendant pleaded that tlie plaintiff was not, during, 
the whole of the period for which the rent was claimed, the owner of all the 
lands included in the tenancy, as his interest in a portion had been sold at a 
sale under the Public Demands Recovery Act : 

He1d y that a decision of the question thus raised waR a question relating to 
the amount of rent annually payable, and an appeal lay against the decree 
under Sec. 153 of the Bengal Tenancy Act . 

yob in Chand v. Banxenath (1) followed. 


OIVI1* 

1906 * 

March, 27* 


Appeal by the Plaintiff. 

Suit for rent. * 

The facts of the case appear from the judgment. 

Baku Amarcndra Nath Bose for the Appellant. , 

Baku Bcpin Behary Ghosh for the Respondent. 

r The judgment of the Court was delivered by 

Rampini J. —This is an appeal against the decision of the 
Subordinate Judge of Hooghly dated the 23rd December 1904. 

The suit out of which this appeal arises is one for arrears of 
rent. The defence was that the plaintiff’s right to some of the 
plots, had been sold at auction in the execution of a certificate 
issued against him for arrears of cesses and that as such' he was 
not entitled to recover rent of the entire holding. 

TheMunsiff overruled the plea and decreed theplaintifTs claim 
in full. 1 The Subordinate Judge gave effect to the defendant’s plea 
and dismissed the suit. The plaintiff now appeals to this Court. 

* Appeal from ^Appellate Decree Mo. 488 of 1005, against the ' decree of 
Baba Dina Nath Sarkar, Subordinate Judge, Hooghly, dated the 23rd Deoom- 
ber 1904, reversing that of Babu Barada Prasad Roy, Munsiff, Arambagh, dated 
the 11th March 1904. 

(1) (1894) I. &. R. 21 Calc. 722. 
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A preliminary, objection has been taken, namely, that as this 
is a suit for rent and as the amount of rent is below Rs. ioo, 
therefore no second appeal lies. We think that on the authority 
of Nobin Chand Nuskar v, Baiisenath Paramanick (i), the* facts 
of which case are somewhat similar to those of the present one, 
a second appeal lies. We, therefore, proceed to discuss the case 
on the merits. 

Now, thw Subordinate Judge has found a? a matter of 
fact, that the plaintiff's right to some of the plots was sold at 
auction in execution of a certificate. The sale certificate was 
taken out on the nth October 1901 which corresponds to some¬ 
time in 1308. That being so, it is clear that the suit for a period 
subsequent to the date of the confirmation of sale must fail, 
because the plaintiff is not entitled to the whole of the rent he 
claimed after that date, nor can the amount of rent to which he is 
entitled be apportioned as he has not made the auction purchaser 
either a plaintiff or a defendant. He alone is not entitled to 
that which he lays claim to. The learned pleader for the plaintiff 
contends that under the provisions of Section 150, the defence 
should have been struck out. But we do not think that this a 
case in which the defendant has ever admitted that any money 
was due to the plaintiff. It is further urged that as the sale took 
place in 1308 and as the plaintiff has sued for rent of the*‘year 
1307, Jie is a^all events entitled to rent Tor that'year though he 
may not be entitled to rents for subsequent years. We think 
that we must give effect to this con.ention. There is no ques¬ 
tion that the plaintiff is entitled to rent for the year 1307. The 
defendant’s pleader admits that the plaintiff is entitled to this 
amount' and he is willing to give him the same. 

We, therefore, decree the appeal for rent of the year 1307 
only, namely Rs. 19 as7 15, gds. 15, but in other respects the 
appeal is dismissed. Costs in proportion. 

The plaintiff is entitled to Rs. 19, as. 15, gds. 15 with interest 
at the rate of 12 per cent, per annum. 


B. M. 


<t) (IS94) I L. B. 21 Calc. 722. 


Appeal decreed. 
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Before Mr, Justice Brett and Mr, Justice Mookerfee, % 

NARSINGH NARAIN SINGH 

• • 

. • v '' 

BARKHU SINGH.* 

Ciell Procedure 9odr, if txhauttiee,-Judgment, lotto/ : — Re-uiriting judgment— 
Partition ruit, lott—Drawing loti—Lott, drawing a£ 

Where a judgment hat been lost, It Is open to the Judge tf> re-write from 
memory the substance of iu It cannot be expected that the Civil Procedure 
Code would provide for such a contingency. 

Semile: A Judge, in making allotments in a partition suit, should not draw 
lots in the manner provided by section 72 of the Kstates Partition Act (V of 
1897), but should follow the procedure laid down in section 390 qf the Civil 
Procedure Code and make the allotment of tho shareq after a full considerj. 
tion of the rights and objections of different parties. • • 

Appeal by some’of the Defendants. 

Suit for partition. 

The material facts and arguments appear from the judgment, 

Babus Umakali Mukerji , Raghunath Singh and Ganesh Dutt 
Singh for the Appellants. , 

Motilvie Syed Mohatn/d Tahir , Babus Chandra Sekhar 
f-rosad Singh and Bishttn Prasad for the Respondents. • 


The judgment of the Court was delivered by 

Brett J. —The.present agpeal arises out of a suit brought. * 
by the plaintiff for partition of mouza Ghosanda alias 
Barahganwa. 

The partition was made between the plaintiff and twenty 
'\gerso^s who were made defendants in the suit. The Court under 
section 396, Civil Procedure Code, appointed a Commissioner,to 
make the partition according to the rights of the parties, and the 
Commissioner submitted a report dividing the mouza into eight 
different takhtas and proposing that they should be allotted 
between the plaintiff and the different defendants in the manner 
stated in the report. According to the proposed allotment the 
plaintiff and defendants 10 and 11 were to get a takta described 
as Khetian No. i, defendants 12 and 13 were to get plots of 
Khetian No& VII, and defendants 14 to 17 were to get plots of 
Khetian Nft. VIII. We have in this appeal only to deal with the 
takhtas allotted to these three sets of co-sharers.’ The ihajd of 
^each of these sets amounted to 1 anna 1 2 gundas, and when the 

* Appeal from Original Decree No 3(3 of 1906 against the decision 0 / 
Babu Oopal Chandra Baneni. Subordinate Judge, Patpa dated lbe 27tl| 
May 1906. • 
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report of the Commissioner was submitted to the Judge, the 
defendant No. i objected to the share which had been allotted to 
him. The resist of his objection was that the Judge, directed 
that the allotment of his share and of the shares of tha defen¬ 
dants 12 and 13, 14, 15, 16 and 17 should be made by drawing 
lots. On the lots being drawn, defendant No. 1 obtained the 
share which had been allotted to him but defendants 12 and 13 
obtained the share which had been allotted to defendants 14, 15, 

•|6 and 17 and vice vena. 

The defendants Nos. 14, 15, 16 and 17 have appealed and in 
support of their appeal it is contended that the Judge of the 
lower Court was not justified in law in interfering with the 
allotment made ,by the Commissioner and that there is no 
provision in the Code of Civil Procedure or in any other Act 
applicable to Civil Courts which permits of the allotment of 
shares by drawing lots in a partition made by a Civil Court. 

On behalf of the opposite party it is contended that under 
the provisions of section 72 of the Estates Partition Act (V of 
1897)'it is allowed to Revenue authorities to make the allotment 
by the drawing of lots and there is nothing to show that the 
Civil Procedure Code is exhaustive in dealing with the question 
of partition and that therefore the Judge was justified in 
adopting the procedure he followed. 

. Unfortunately the judgment in which the Judge recorded 
his reasons for allotting the shares by lot is lost and he was 
under the impression that he could no^ re-write it, or, at any 
rate, under the circumstances that there was no provision of the 
law empowering him to do so. We cannot agree with thejudge 
that it is to be expected that the Civil Procedure Code should 
contain special provisions to meet a contingency such as the loss 
of a judgment. In such an event it was certainly open to him 
lifter his judgment has been lost to re-write from memory the 
substance of it. In the present instance, as it is, we do not find 
on the record any statement of the reasons which induced the 
Judge to arrive at the conclusion that in this case it was proper 
to allot the shares to these three sets of co-sharers by the drawing 
of lots. Further we find that when the Commissioner sent in his 
report, defendants 12 and 13 and the other set of defendants 
14, it, 16 and 17 raised no objection to the allotment made by 
him, and it seems that the defendants 12 and .3 objected to the* 
proposal to allot the shares by the drawing of lots. 

Jt is now suggested op behalf of defendants 12 an 13 that 
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they raised that objection because they thought that the share 
which had been allotted to defendant No* i might possibly fall to 
them an j that they all along wished to obtain the share which* 
was allotted by* the Commissioner tfi defendants 14, 15, 16 and 
17. We caryiot accept this a» a sufficient explanation of their 
objection to the drawing of lots and we think under the special 
circumstances that as the objection had been raised, the Judge 
had not sufficient reason for insisting on the drawing of lots 
instead of following the provisions of section 306 and making the 
allotment of the shares after a full consideration of the rights 
and objections of different parties. 

We think under the circumstances that, as the slrare which 
was originally allotted to defendant No. 1 has fallen tp them jnH 
no objection has hpen raised, the proper order for us to pass in 
the present case is to set aside so much of the judgment and 
decree of the lower Court as awards Khatian No. V 7 111 to defen¬ 
dants 12 and 13, and Khatian No. VII ft) defendants 14 to 17 and 
in lieu thereof to restore the allotments made by the Commi¬ 
ssioner. Defenants Nos. 12 and. 13 will get the plots of Khatian 
No. VII and defendants .14 to 17 will get the plots of Khatian 
No. VIII. 


eivit, 
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Nnreingh Nursin' 
Singh 
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Harkhu Singh. 

Birtt, J. * 

__ < 


The appellant will get the costs of the. piper-book from 
defendants 12 and 13. 

We assess the hearing fee’at Rupees fifty. • 

We make no order for defendant No. 1. 

N, k. B. Appeal allowed. 


Before Mr. Justice Mitra and Mr. Justice Geidt. » 
RATANMANI DEBI 
v. , 

DINA NATH CHATTERJEE.* * 

Land Registration Act (VIIof 1870 B.C) Sections 3 (10), 78—Reecuuefree 
• property—Resumption under Regulation XXXVII of 1703. * 

The mere tact that the area of the land is over 100 biglias and that it was 
capable of being resumed by Oovernraent under Regulation XXXVII of 1798 is 
not suffioientsto make it revebne-free property within the meaning of section 78 
of the LandsRegistration Act 

Appeal by the Plaintiff. * , * 

Suit for rente 


civil. - 


1906, 

February, SI, 


‘Appeal from Appellate Decree No. 2326 of 1902 against the decree of 
Baba Bhagabati Charan Mitra, Subordinate Judge, 2nd Court of 24-Parganas 
dated the 18th June 1802, reversing th*t of Baba Prosuaao Kumir Bose, Addi¬ 
tional Muosiff of Barasat, djte-bthe 21th February 1901. 
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, The facts of the case and arguments appear sufficiently from 
the judgment. 

Babu Jadit'Nath Kanjilal for the Appellant. 

Babits Shibaprasanna Bhattacharjee 'and jatindra Mohan 
Sen Gupta for the Respondent. 

The judgment of the Court was as follows : 

This is an appeal on behalf of the plaintiff who instituted a 
suit for rent against the defendant in the Court of the Munsiff of 
Barasat. The suit has been dismissed by the Subordinate Judge 
of the 24-Parganahs on the ground that the plaintiff was bound 
to have her name registered under Act VII (B.C.) of 1876. The 
area of the land covered by the lease to the defendant is over 
100f bighas.' There is however nothing to show that it is 
11 revenue-free property ” within the definition of the words of 
section 3 sub-section 10 of the Act. The property may be “ rent- 
free property ” within the meaning of section 33 of the Act and 
may be land included within the estate in which the land is 
situate. ' 

It has not been shown that though the area of the land is 
over 100 bighas, proceedings under Regulation II of 1819 and 
Regulation III of i 828 were ever taken for resumption. 

Section 78 of the Act bars a suit for rent by a person claiming 
• such rent as proprietor or manager of a revenue-free property in 
respect of which he is required by the Act to cause his name to 
be registered. The plea of the defendant to be successful must 
rest on a finding that the property is revenue-free property of 
which registration is compulsory. The mere fact that the ^rea 
of the> land is over 100 bighas and that it was capable of being 
resumed by Government under Regulation 37 of 1 793 > ** not 
sufficient to make it revenue-free property within the meaning of 
thifc Act. c 

' We therefore think that the decision of the lower Appellate 
Court is erroneous, and as there is no other plea raised by the 
defendant which requires adjudication, we decree the appeal and 
direct that the decision of the Munsiff be restored. 

The appellant is entitled to her costs in all the Courts. 

A. T. M. Appeal decreed. 
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Before Mr. fust ice Mtokerjee ana Mr. Justice Caspers*. 

. MOHANUND SAHAY and others 

. • . . v+ 

SAIDU^NESSA BIBI.* 

Bengal Celt let (IX of 1SS0 B. G.). Sec. It—Pee pet Hal mukarari hate. 

construction of — Bilmokhta—Statutory liability — Extraqfou* evidence — 

Evidence Act (Iof tS73) See. 92. 

• • 

It is open to the zemindar and the tenure-holder to contract themselves out 
of the provisions of section 41 of the Bengal Cess Act. 

Suniomoyce v. Pur re* h Naram (1). Shumbhu Auth v. Ilurro Sundan (2), 
Ashutosh Dhar v. Amir Mollah (3) and Narendra Kumar v. Qora thand (4) 
referred to. 

The word ‘ Bilmokhta’ means, according to agreement, stipulated, fixed k or 
consolidated • • 

Under a perpetual tnokaran lone a tenure-hohler stipulated to pity Its J,f>8*> 
as the total amount of rent inclusive of abwabs ami cesses dining the whole, 
period of the continuance of the tenancy. It contained the following word 
“yefi Sab Sunni u*i jtundrah sao panchaxi rupAi men hat ‘ bilmokhta : ’ 

Held, that the tenant undertook to pay the whole of the cesses which 
were levied at the time of contract, inclusive of the share payable by him 
under the statute as also the share the burden of winch would otherwise havo 
to be borne by the landlord hifliself. If any additional cess is impeded or if the 
amount of cess is increased, the incidence of the .new burden* is regulated 
according to the statute. 

When an exemption is claimed from statutory liability, the contract Jttjider 
which exemption is •claimed,‘must be strictly construed against the clalm^ril 
and it must appear from its terms, beyond the possibility of any dispute, that 
the parties intended to vary the liability as imposed by the statute. The rule 
is specially applicable where exemption is claimed from exaction imposed by 
the State. , 

♦he construction to be placed on a deed ought to be such as*will render it 
reasonable rather than unreasonable and will make it just to both tffc .parties * 
rather than unjust to one of them. 

Atwood v. Emery (5) and Bawlinson v. Clarke (0) referred to. 

In the construction of contracts, Courts may look not only to the language 
employed but to the subject-matter and the surrounding circumstances, anti may 
avail themselves of the same light which the parties possessed whety the con¬ 
tract was made ; but this may be done only with a view to interpret tfcc contract 
and not to contradict it. 

Ingles v. Buttery (7) and Macdonald v. Lonybottom (8) referred to. 

* App^ffrom Appellate Decree No. 2420 of 1905, against the decision of 
W. Cook Esq.. District Judge of Gya, dated the 19th September 1905, reversing 
the decision of Moulvi Mirza Bedar Buksh, Munsiff of Aurangabad, dated the 
30th May 1906. 


9 August,5, 14. 


(1) (1878) 1. L. R. t Calc. 579 (5) (1856) 

(21 (1882) 11 C. L. B. 140. (6) (1845) 

(3) (1900) 3 C. L. J. 337. (7) (1878) 

(4) (1900) 3 C L J. 391 , I. L. R. 33 Calc. 683. (8) (1859) 


(5) (1856) 1 C. B. rf. 8.110. 

(6) (1845) H-M. & W. 187. 

(7) (1878) 3 App. Cm. 552 (576). * 

(8) (1859) 1 HI. ti Rl. 977. 
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( Appeal by the Plaintiffs, t 

Suit to recover excess cess. 

The facts of the case and arguments appear sufficiently 3 from 
the judgment. 

Mr. O'Kinealy (Advocate-General) and Babus Umakali 
Mukerji , Raghu Nundun Prosad and Raghu Nath Singh for the 
Appellants. ‘ ' 

Babu Nilmadhub Bose , Mottlvi Mahammad Yusuf, Babus 
Dwarka Nath Chakerbutty and Akhoy Kumar Banerji and Moulvis 
Syed Shamsul Hilda and Mahammad Mustafa Khan for the 
Respondeiit. c. A , v . 

The judgment of the Court was delivered by 

Mookeijee J.—The circumstances which gave rise to the 
litigation out of which the present appeal arises may be shortly 
stated as follows : On the ?6th September 188 j, the defendant 
respondent took a perpetual mokarari lease of the entire mouza 
Zakhim' Salempore from the plaintiffs appellants. A sum of 
Rs. 6,340 was paid as bonus and the rent payable was fixed under 
the lease by a clause which runs thus : “ At varying jamas, to wit, 
on an annual uniform jama of Rs. 1,580 from 1289 to 1291 (fasli) 
and at an annual uniform consolidated jama of Rs, 1,585 cf the 
current coin from 1292 (fusli) together with abwab, such as, 
selami for Dusserah and Holi Purkha, sair, Roadcess, Public Works 
Cess etc., all of which are included in that very sum of Rs 1,58;.” 
This is the covenant as embodied in the kabulyat which was 
produced in the Courts below. In this Court, a certified o' py 
of the lease was allowed to be produced and an examination of 
it shows that the corresponding covenant in that document is 
expressed in identical language. 

At the time when the lease was granted, the amount of 
cesses levied by Government from the zemindar was Rs. 97. 
Since then, as the annual value of the land has gradually 
increased, there has been a corresponding increase in the 
demand of the State. In 1889, the cesses were levied from the 
zemindar at the rate of Rs. i08-1-1 per year and in 1902 the 
amount was increased to Rs. 174.4.3. The plaintiffs appellants 
commenced the present action for declaration that they were 
entitled to recover from the tenure-holder defendant the amount 
of cesses in excess of Rs. 97 which they had been called upon to 
pay by the Government and also for recovery of the sums paid. 
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The claim was resisted by the defendant on the ground that the 
amount payable by her In respect of thil tenancy had been 
unalterably fixed by the terms of the contract of the 36th 
September • 1881 and that the burden of all now impositions by 

the State must be borne by the plaintiffs zemindars. The Court _ 

of first instance overruled tliis objection and made a decree in Mvkrrjrr, J. 
favour of the plaintiffs. Upon appeal, the District Judge has . 

reversed that decision. 

The plaintiffs have now appealed to this Court, and, on 
their behalf it has been contended that, upon a true construction 
of the lease of 1881, the defendant is liable to bear the burden of 
the increase in the amount of cesses payable. Whether this 
contention is valid or not, must depend upon the terms of the 
contract between the parties. But before we ‘consider* ‘the * 
question of the Vue construction of the lease of 1881, it is 
desirable to point out that it was open to the zemindar and the' 
tenure-holder to contract themselves out of 'the provisions of 
section 41 of the Bengal Cess Act of 1880, (see Sumomoyec v. 

Faresh Naratn (1), Sumbhu A r ath v. Htirrn Sundari ( 2 ),-Ashutosh 
Dhar v. Amir AtrAla (3) dnd Narendra Kumar Ghost v. Gnra 
Chand fotedar (4). Thh question, therefore, reduces itself to 
this, to what extent have the parlies contracted themselves out 
of the provisions of section 41 of the Cess-Act, because to that 
extent only will their, rights and liabilities be governed by tire 
contract and beyond that, the statute must prevail. • 

The lease is described as a perpetual mokarari lease which 
implies that the tenancy was permanent, heritable and transfer- * 
a^je and that the rent was fixed in perpetuity. From this, it was 
argued on behalf of the defendent respondent, that the* sum of. 

Rs. 1,385 was the only sum payable by the tenant to the landlord 
during the whole period of the continuance of the tenancy. It * 
was pointed out that the lease describes this sum as the uniform 
annual jama which includes abwabs of various description and 
Road Cess and Public Works Cess, and it was contender? that this 
implied that whatever might be the amount levied by the Govern¬ 
ment from time to time as Hoad Cess and Public Works Cess, the 
tenant could not be called upon to pay anything more than 
Rs. i,5®5 annually ; in other words, it was argued that the effect of ’ 
the agreement between the parties was that the tenant should take 

(I) (1*78) I. L*R 4 Calc 576 

|2l 11882) II C. L. R. HO. 

(3) (1900; 3 C. I. J. 3S7, 

(4) (1906; 8 C. L. J. 391 ; I. I„ R. 3? Calc. 688. 

• 

. % 
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upon herself to pay the whole of the cesses payable at the time 
of the contract and that if the .amount payable was subsequently 
increased, the burden of the excess should fall upon the landlord. 

After a careful examination of the terrjis of the contraot, we 
are clearly of opinion that the contract did not provide that if the 
cesses were increased in future, the additional burden should fall 
upon the landlord. The only reasonable interpretation of which 
the contract ip question is capable, is that the amount annually 
payable by the tenant, namely Rs. 1,585, included abwabs, Road* 
cess and Public-works cess. No doubt it was a consolidated 
amount, but the contract does not provide for the contingency 
which has happened, namely, an increase in the amount of 
cesses levied by the. State. Much stress was laid on behalf of 
the respondent upon the words— "Yeh sab shamil tisi pundrah sao 
panchasi rupea men hai bil mokhatta ,” and it' was suggested that 
this means that Rs. 1,585 was the only amount which could, 
however, the circumstances /night alter, be legitimately demanded 
by the landlord from the tenant. In our opinion, there is no 
foundation for the interpretation suggested. The word bil 
mokhatta is well-known ; it means “ according to agreements, 
stipulated .fixed or consolidated.” In Wilson’s Glossary p. 87, a 
1 bil mokta jama' is stated to mean 1 stipulated assessment ’ and a 
1 bil mokta pattah ’ is stated to mean a lease for a gross aggregate 
rent, one in which the land taxes and other cesses or abwabs are 
consolidated. The position of the word bil mokhatta in the 
sentence in the lease before us, might evenjust.ify a literal transla¬ 
tion—“ according to agreement ” (that is, the lease), instead of 
the derivative rendering “ consolidated,” and this interpretation 
considerably weakens the contention for the defendant respondent. 

The clause in question in the lease now before us, seems 
therefore, to imply nothiqg more than this, that Rs. 1,585 was the 
total amount inclusive of abwabs and cesses. There is nothing 
to show that the parties contemplated a possible increase in the 
amount of cesses leviable by Government and they do not appear 
to have provided for this particular contingency. If so, the 
obvious result is, that the rights and liabilities of the parties must 
be regulated by the statute, only except in so far as the contract 
has made provision to the contrary. How far, then, has the 
.contract in this case made express provision contrary t° the 
statute. In our opinion, the effect of the contract is that the 
tenant undertakes to pay the whole of the cesses which were 
levied at that time, inclusive of the, share payable by her under 
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the statute as also the shar$ the burden of which would otheb- 
wise have to be borne by the landlord himself. If any additional 
«cess is infposed or if the amount of cess is 'increased, the 
incidence of tTie new burden must be regulated according to the 
statute. • 

In support of the interpretation which we put upon the 
contract, reliance may be placed upon two well established prin¬ 
ciples. In the flrft place, it is indisputable that when an exemp¬ 
tion is claimed from statutory liability, the contract under which 
exemption is claimed, must be strictly construed against the 
claimant, and it must appear from its terms, beyond the possibility 
of any dispute, that the parties intended to vary the liability as 
imposed by the statute. This rule is specially applicable whet£ * 
V exemption is claimed from taxation imposed by the Statet No 
doubt, in this paiticular instance, it was open to the parties to 
contract themselves out of the provisions of thestatute. But 
it must be clearly and satisfactorily established not only that the 
parties did intend that their liability should be different.from 
that created by the statute, but.also, that they intended the 
variation to go to the extgnt now suggested on behalf of the 
respondent. In the second place, it is well-established that the 
construction to be placed on a deed ought tp be such as will 
render Unreasonable rather than unreasonable and will make it 
just to both the parties rathdr tlfan unjust to one of them. [See ’ 
Atwood v. Emery (i) and Rawhusonx. Ctarke(2).] In other words, 
as stated by Phillips J.«n McElroy v. Swope (3), a Court should 
always prefer that construction, consistent with the language of 
rhevdefd, which will prevent one of the parties from obtaining 
an unconscionable advantage over the other. • 

Now, in the case before us, if the contention of the respon¬ 
dent prevails, what is the obvious result ? Under the Bengal Cess, 
Act, the amount of cesses payable *s assessed upon the annual 
value of the land, which means the total rent actually payable 
or assessed as reasonably payable, during the year, by all the 
cultivating raiyats of the land : consequently as the total amount 
of rent payable increases, there must be a corresponding increase 
in the amount of cess leviable. It follows, accordingly, that the 
greater the diligence and success of the defendant iq the enhancp- 
_tqent of rent payable by the cultivating raiyats, the larger*,Vi!l 
be the amount of cesses demandable by the State. The conten- 

(1) (1856) 1 C. B. N. S. 110. (2) (1815) 14 M. ti W. 187. 

• (3) (1821) 17 Federal Beporter 880. 
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tion of the respondent, therefore, amounts to this that the greater 
the profit she makes, by increasing the rent payable by her 
, tenants, the greater will be the additional burden thro.wn upon.j 
the landlord ; and, it is quite conceivable that if' in course of ^ 
time, the annual value of the land, that is the annual profits of 
the defendant, continuously increases, the increase in cesses 
might reafti a figure which would absorb the whole of the rent 
receivable by the plaintiffs. If the contract between the parties 
had expressly stated that their relative position was to be of 
this description, a Court might feel itself compelled to enforce 
the terms of the agreement. But when the lease does not 
expressly, make a provision to this effect, and when a different 
interpretation is .possible and is consistent with the language of 
the depd, we must decline to accept the construction suggested 
on behalf of the respondent, the result of which would be mani¬ 
fest injustice t° one of the contracting parties. We must 
adhere to the just rule of interpretation that the words of a 
contract should be given a reasonable construction, where that 
is possible, rather than aft unreasonable one, and we must 
endeavour to give a construction most equitable to the parties, 
which will not give one of them an unfair or unreasonable 
advantage over the other, Clay v. Ballard (i). We feel no doubt 
whatever, that the interpretation which the respondent now 
puts on her contract is an after-thought, and is not the interpre¬ 
tation put upon it by the parties when it was executed 

The learned vakil for the respondent .suggested that at the 
time when the lease was granted, it was executed by way of a 
compromise of a dispute, and that there was an agreement between, 
the parties, that future alteration in the cesses should in no 
way disturb the jama mentioned in the lease. In support of 
this view, he cited the eighth paragraph of the written statement. 

It f is obvious however, that -this can be of no assistance to the 
respondent. It cannot be disputed that under the Indian 
Evidence Act, no evidence of extrinsic circumstances is admis¬ 
sible to ajjd to, contradict, vary or alter the terms of a deed, 
and as was observed by Lord Denman C. J. in Goss v. Lord 
Nugent (2), “ if there be a contract which has been reduced into 
writing, verbal evidence is not allowed to be given on what 
passed between the parties either before the written instrument 
was made or during the time that it was in a sfate of preparation, 

(1) (1814) 9 Robinson, 308 ; 41 Am. Dec 328. 

(2) (1833) 5 B 4c Aft. 58 at 04. 
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so as to add to, or subtract from, or in any gianner to vary or 
qualify the written contract." If’evidence of negotiations was 
admissible to contradict the terms of the written contract, the. 
very Object whieh the» parties had in view in reducing the terms 
of the agreement into writing would be completely defeated. 
No doubt, as stated in Atcriami v. United States (i), it is a 
fundamental rule that in the construction of contacts, Courts 
may look not ofily to the language employed but to the subject 
matter and the surrounding circumstances,' and may avail 
themselves of the same light which the parties possessed when 
the contract was made ; but this may be done with a view to 
interpret the contract and not to conti udict it, fnglis v. Buttery ( 2), 
and Mixed',nald v. Ismx'bnttum (}). In the »ase before us, if \ye 
advert to thelsubject matter of the lease and the surrounding cir¬ 
cumstances at the time of its execution, it is clear that the parties 
did not intend and could not \eiy well reasonably have intended 
that the bin den of all additional impositions should be borne by 
the landlord, specially if this imposition was due to an event the 
entire profit of which would.be enjoyed by the tenant. We 
must consequently hold (hat, so far as the additional amount of 
cesses is concerned, the rights of the parties lqust he*regulated 


Civil,. 

iap7. 

Molmnund Snhsy 
«. 

Snidunncssa lUbi. 
ifookerjee, J. 


by the statute. 

The question next arises as to the amount which may be 
legitimately claiided by fhe "plaintiffs from the defendant The 
effect of the contract was, as we have already stated, that the 
tenant undertook*^ pay to the landlord not only what was, at 
y the time, legitimately demandable from her as tenure-holder 
''uriBer section 41 of the Bengal Cess Act, but also the amount the 
burden of which would otherwise have to be borni/' b.y the" 
landlord as zemindar. If we examine the provisions of section 41 
of the Bengal Cess Act, we find their"ultimate effect to be this. 
The Cess is calculated upon the* annual value at a certain^rate, 
which in the present case, is one anna in the rupee. The 
zemindar, in the first instance, pays to the Government the 
amount assessed, that is, t» of the annual value, subject to a 
deduction proportionate to the Government revenue, which turns . 
out to be j'i of the revenue. But the zemindar collects from the ■ 
tenure-holder i'« of the annual value subject to a deduction of 
si of \he rent paid and the tenure-holder in his tun}" collects 
from the cultivating raiyats Vi of the annual value. The nett 


(1) (1883) 107 0. 8. 437. (2) (1878) 3 App. Cas. 652 (676.) 

(3) (1869) ? El. and El. 977. 

Q 
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result of this operation is that if the total amount of cesses be 
taken to be A of the annual ,,value, the Government bears A of 
the revenue ; thp zemindar bears A of the difference ■vbetween _ 
' the rent he collects from the, tenure-holder and the revenue he 
pays to Government; the tenure-holder bears A of the difference 
between the rent he collects from the cultivating raiyats and the 
rent he himjelf pays to the zemindar ; and the cultivating raiyat 
bears A of tlje rent he pays to the tenure-holder. It is obvious, 
therefore, that if ,the rent payable by the tenure-holder to the 
zemindar is, as in this case, constant, the amount of cesses which 
the zemindar has ultimately to bear is a constant quantity, and 
it is this amount which under the contract in this particular case 
the tenant herself undertook to bear. The tenant also undertook 
to pay the amount then payable by her under the statute which 
would vary with the annual value. As the aflnual value has now 
increased, it • is this item alone which has increased and the whole 
of the increase has to be paid by the tenant. It has been found 
that the amount of cesses payable at the date of the contract 
was Rs. 97, and this was included in the consolidated sum of 
Rs. 1,585. The amount of cesses now payable is Rs. 174-4-3. 
The difference, therefore, namely Rs. 77-4-3 which has been 
levied by the Government from the zemindar, is payable by the 
defendant tenure-holder, and this is the rate at which the 
plaim is laid in the plaint, although the calculations by which this 
amount is determined are not very intelligible. The plaintiffs, 
further, claimed damages at the rate of 25 per cent. The Court 
of first instance, however allowed damages at 12 per cent, only 
which seems to us to be fair. It is clear, therefore, that dhe 
total amount which was decreed by the Court of first instance is 
legitimately recoverable by the plaintiffs from the defendant. 

The result is that this appeal must be allowed, the decree of 
the District Judge reversed and that of the Court of first instance 
restored. This order will carry costs throughout. 

A. T. M. 


Appeal allowed. 
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Before Mr. Justice Rqmpiui and Mr. Justice Caspers*. „ 

H. B. DALGILlSH 

t • 

V . 

# DAMODAR NARAIN CHOWDHURY and others.* 

Ejectment, tint for — Tenant , hohting orer after expiration of lease*—Indigo 
factory—Cultivating raiyut —Xoftce to quit, if necessary —factory :rrait — 
Malik's khud kh isht—Bengal Tenancy .4<7 (VIII oj 1S$5) Secs <>(.5), 120 — 
Proprietor'sfyrirate la nd — Presumption . 


dm L. 
1905. 

.Vajfw, It. 


Indigo zerait lands, m the absence of evidence to shew that the lands were 
ever in the khas possession of the landlord, or their ancestors, do not come 
within the definition of proprietor's pi ivate lands contained in section 120 of 
the Bengal Tenancy Act, 

The presumption arising under section 3 (5) oMhc Bengal Tenancy Act 
is a lebuttable one. • * 

A raivat of at lej*»t 10 )ears' standing and now holding over is not a ties- 
passer and cannot be ejected until his tenancy has been determined by a notice 
to <|tut or in some other legal manner. 

Suit for khas possession on ejectment. 

Appeal by the Defendant. 

The facts of the case appear from the judgment. 

Mr. Garth and Babas Rajcndra Nath Bose. Digam. 
Vhatterfi and Surcndra Krishna Dutt for the Appellant. 

Mouloic Mahomed Yusuf) and Baba Lachmi Narnia Singh 
or the Respondents. , 

l ." A. \ . 


J 

js 

; 

e, . 


' > 


The judgment of the Court was delivered by 

Rampini J.—The suit giving rise to this appeal was May. n. 

nought by the plaintiffs respondents against two sets of defen- 
lants of whom defendant 1st party, the appellant befoVe.us, is 
he proprietor of an Indigo Factory, in the District of 
)arbhanga, called the Bandhar Factory. The defendants 2nd 
larty are the proprietors of the Hafhouri Factory ; they did not 
contest the suit which was one for ejectment of the principal' 
defendant. Plaintiffs, as proprietors of mouzah Ballipura Pasram, 
prayed for recovery of. khas possession of certain lands, com¬ 
prising 181 bighas 19 cottahs and 12 dhurs, on the adjudication 
that they tire not the kasht lands of the defendant, who is 
holding over after expiration of certain leases.* They also asked 
, for a declaration that the settlement record, as finally published, 

’ based on the orfler of the 18th April 1900 is wrong and illegal, 


• Appeal from Origiual Irjorec No. 428 o£ 1902 against a decree of Babu 
Kali Kisben Cliowdhury, Additional Subordinate Judge of Tirhoot, dated the 
18th September 1903. ° 
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and. that the order of the Assistant Settlement Officer, dated the 
17th July 1899, is legal ahd binding between the parties to the suit. 

• The Subordinate Judge decreed the suit. Defendant 1st 
party appeals, the appeal is <jn the merits generally. It is urged 
on his behalf that, out of the total area in suit (>81 B. 19 C. 
12 D.), half of 313 B. 12. C. 10 D, namely, 156 bighas 19 cottahs 
S dhurs, have been held since the year 1837 as Indigo kasht 
of the Factory ; that the defendant has a right of ocupancy in 
respect of these lands which are not, and never were, the Khud 
kasht lands of the lessors ; and that, with regard to the 
remaining lands, 25 bighas, 7 dhurs, which were leased to the 
defendant, as Khud Kasht, in the year 1892, the defendant is 
erftitled to a Jegal notice to quit before he can be ejected. 

We., are of opinion that the appeal must prevail and the 
plaintiffs’ suit be dismissed. 

The larger of the two areas is half of 313 bighas, 18 cottahs 
10 dhurs. These lands were leased by the maliks of mou/ah 
Ballipura Pasram for settled periods to the owners of the 
Hathouri Indigo concern, which was the parent of the Bandhar 
Factory. It is an admitted fact that the proprietors of the two 
Factories have been in successive possession of these lands forthe 
purposes of Indigo .cultivation since the year 1837. Their earliest 
..lease is not forthcoming, but a copy filed, even if we exclude from 
it certain words which are not admitted to exist in the original, 
shows that so long ago as 1837, the Indigo planters obtained 300 
bighas, including the larger of the two aieas in suit, for the 
cultivation of indigo and other crops. 

The term of the first lease ended with 1253 F (= 1O46). 
Theie is no lease for the next thirteen years, but the Factory 
remained in possession of the lands. In the second lease of 1859, 
th£ Factory obtained the exact area with which we are now 
dealing, namely, 156 bighas iq cottahs, 5 dhurs, and the 
subsequent leases continued the tenancy down to the year 1308 F 
(=» 1901). 

Having regard to the leases, the Road Cess Returns, and the 
evidence generally, we are of opinion that the expression Zerait 
Ballipura used in the leases refers to the lands held as Zerait by 
the cultivator Factory, and does not imply that the lands are the 
tiifjoU of the proprietors, in which no right of occupancy can 
now be acquired. We have no doubt as to the correctness of 
the defendant’s contention on this point. The Civil Courts, in 
the year 1850, designated such lands as the kasht kari Zerait of 
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the Factory. Private lands of the maliks were known as their 
Khud Kasht. The parties differentiated between Factory £erait 
and malik s Khud Kasht, There being no evidence to show that 
the ‘lands »wete evej in the kkas possession of the plaintiffs, or 
their ancestors, our finding is that this Indigo Zerait does not 
come uitliin the definition of proprietors private lands 
contained in section tao of the Bengal Tenancy Aot. 

We piooeed to consider, in the next place, the question 
whether the defendant is an occupancy raiyat of the original 
area, i "6 bighas in cottahs ? dhurs 1 , and whether he is entitled 
to notice before he can be ejected from it or from the other lands 
2 ' bighas ' dliuts. 

We are unable to accept the contention for the plaintiffs 
that the leases, in virtue of which the Factor/ has betn in 
possession, are merely Xarpcshgi leases. Reliance is placed on 
the case of the Bengal Iiuhgn Company v. Rnghobu> Das (I)* 
where their Lordships held that “ tliq leases in question were not 
mere contracts for the cultivation of the land let ; but that they 
were also intended to constitute, and did constitute, a• real and 
\alul security to the tenant *for the principal sums which he had 
advanced, and interest thereon. The tenant's possession under 
them was, m part at least, not that of cfiltivatois only, but that 1 
of creditors opeiating payment of the debt due to them, by 
means of their .seem lty The leases under our considera^icfh 
do not admit of a construction upon the principles laid d< 3 wn by 
the Busy Counqjl. The earliest lease, which originated and 
covers the tenancy, is a Xm peshgi , it is a lease for the culti- * 
-.vjjion of indigo and other crops , but there is no stipulation for 
the payment of interest. We would regard it a^ a lease, 
providing for part of the rent to be paid in advance the 
remainder of the rent being payable atytually. During the long * 
interval succeeding the termination of this lease the Faetory 
continued to cultivate the lands demised. Then, the sdconjl 
lease, of 1S59, is not a Zarpcshgi \ it recites that ttie land is 
zerait of the Factory’.^ The-next is a Xarpc^ligi lease similar to 
the lease of 1837 and providing for the deduction of the sum 
advanced from the rents of two years, but providing also for the" 
payment of rent during the other years of the lease. In 1879 ' 

another Xarpeshgi was executed of like natur£, but the last lease 

• • * 

of 1891 was a t simple thika pottah. 

Looking to the character of all these leases', the Road Cess . 

(1) (189G) I,L. R 24 Calc 272, 
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Returns, in which the plaintiffs described the lessees of the 
disputed land as cultivating raiyats, and the long continued 
possession of the lands as private lands (Zerait) of the 
Factory, -we cannot resist the conclusion that the defendant's a 
raiyat entitled to grow indigo, poppy, or any other crops on 
payment of an annual rent of Rs. 5 per bigha. 

The pleader for the defendants respondents has, however, 
cited to us thecase of Lai Bahadoor Singh v. E. Solano (1) and 
he urges that the defendant did not become proprietor of the 
Factory until after the year 1891 when the latest lease was 
executed. Consequently, it would appear, that the defendant 
personally had not been in possession, for twelve years, of the 
lands in respect of which he claims to be an occupancy raiyat, 
when the lease came to an end in 1901. We, however, have 
found that he is clearly a raiyat of the land in dispute. 

It is true that the area of the lands held by the defendant 
exceeds one hundred bighas. We think, however, that the 
presumption arising under section 5(5) of the Bengal Tenancy 
Act has been amply rebutted, and that the defendant is not a 
tenure holder of the area 156 bighas, 19 qottahs 5 dhurs. 

In these^circumstances, we consider it is not necessary for the 
purposes of this case to come to any definite finding whether the 
defendant is an occupancy raiyat or not. In any view of the 
matter he is a raiyat of at least 10 years’ standing, and is now 
holding over, and that being so, he cannot be ejected until his 
tenancy of the larger area in dispute has been J etermined by a 
notice to. quit or in some other legal manner. This admittedly 
has not been done. Hence the defendant, who is certainly nt^ 
in the position of a tresspasser, cannot be ejected in this suit, and 
the suit as framed must fail. 

So with regard to the smaller area, 25 bighas, 7 dhurs, which 
is, admittedly, the Khud Kasnt of the plaintiffs, for similar 
reasons the suit cannot succeed, no notice to quit having been 
given and the defendant’s tenancy of the lands not having been 
determined. 

The result is that we allow this appeal and dismiss the 
plaintiffs’ suit with costs here and heretofore. 0 

B, m. Appeal decreed. 


(1) (1883) I. L. R. 10 Calc 45. 
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Before Mr. Justice Stephen and Mr. Justice Doss, 
AMJAD ALI AND OTHKKS 

V. . 

4CADBRJAN BIBI and others.* 

Xon-occupanci^raiijat—Accretion—Hengal All nr ion nml Dilution Regulation 
(XIof 1SS3) Sec. 4 cl. (!), 

A non-occupancy tenant can acquire a right to hold a newly-formed land 
a» an accretion tft hie holding under cl. (1) of section 4 of Regulation XI 
of 1825. 

Ahmed Bepari v. Toki Mahomed (1) followod. 

Zuhuruodeen Paxkar v. Campbell (2) and Beni Pcrthad Koeri V, Chaturi 
Teioary (3) distinguished. 


CWfc. 

1008 , 
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Appeal by the Defendants. 

Suit for possession. 

The facts of the case and arguments appear sufficiently from . 
the judgment. 

Babu Harendra Narayan Mitra for the Appellants. 

Mottlvi Serajul Islam and Bains Hati Charan Sarhhed for the 
Respondents. 

• . o. a. v. 

The judgment of the ('ourt was as follows : * 

TJhis suit is brought by the plaintiff for possession of a plot of yotember 20 
land which he claims as an accretion to his jote. The accretion* 
is not denied ; and it is found that at the time of the suit, the 
plaintiff was an occupancy tenant. At the time of the accretion, 
however, he was a non-occupancy tenant, and the question before 
^ us jf whether Reg. XI of 1X25, section 4 applies to the case. 

The appellant relies on the decisions in Zulmrrode.cn*Ppnkar * 
v. Campbell (2), and Beni Pet shad Koeri v. Chaturi 7 'cwary (3) , 

to show that it does not. The former«case referred to a tenant 
from year to year and it was held rtiat he was not entitled to the 
benefit of the section. In the latter, a fresh agreement for’ 
a year’s tenancy was actually made every year, so tfciat the 
tenant never had any interest in the land beyond the end of the 
current year. Neither of these cases, therefore, touch the case 
of a non-axupancy tenant. , 

• Appeal from Appellate Decree No 04 1 of 1306, against the decree of 
— Babu KaWpada Mukerji, Subordinate Judge of Tippcrah, dated the 28thFebruary 
* 1906, affirming thaUof Babu Hem Kumar Neogi, MunsilT of Chatulpur, dated 
the 23rd December 1004. 

(1) (1894) 8 C. I,. J. 538. (2) (18631 4 W. R C. K. 67. 

(3) (1906) 4 C. L. J. 63 ; 1. L R. 33 Calc, 444, 
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On. the other hand the decisions in the unreported cases, 
S. A.No.866of 1893(1) following the judgment in Bhaggobat Per- 
shad Singh v. Doorg Bejoy Singh (a), and S. A. No. 2520 014904 (3) 
are direct authorities for holding* that a non-pccupapcy tenant can 
acquire a right under section 4. The former case is on all fours 
with the present, and we have no hesitation in following it, 

The appeal is, therefore, dismissed with costs. 

A. T. M, “ Appeal dismissed. 

(1) Since Reported, see below ; 8 0. L, J. 538.—Rep. 

(2) (1871) 10 W. R. (C. R.) 95, (3) Since Reported—8 C. L. J. 541. 
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Befari Mr, Justice Trevelyan and Mr. Justice Banerjee, 
AHMED BEPARI and others 
v. 

TOKI MAHOMED and others.* 

Admissibility —Dastak — Registrqjion Act (III of 1S77 ), See. 17 ol. (d) — Nun- 

occupancy raiyat — Accretion—Bengal Alluvion and Dilution Regulation 

(XI of 1825), Sec. 4 cl. (7). 

An unregistered dattak winch merely allows the plaintiff to take possession 
of the land and to cultivate it, is not a lease for any term exceeding one year, 
or a lease frota year to year or a lease reserving a yearly rent, within the 
meaning of cl. (d) of section 17 of the Registration Act, and is, therefore, 
admissible in evidence. 

* A non-occupancy raiyat can claim a newly-formed land as an accretion to 
)iis holding under cl. (1), section 4 of Regulation XI of 1825. 

Bhaygobut Persltad Singh v. Doorg Dejoy Singh (1) referred to. 

Appeal by the Plaintiffs. 

Suit for possession of c^iw’land. £ 

'The facts of the case and arguments appear sufficiently from 
the judgment. 

' Babus Srinath Dass and,Promotho Nath Sen for the Appel- 
. larfts. 

Babu Akhoy Kumar Banerjee for the Respondents. 

vt 

The judgment of the Court was delivered by 

Banerjee J-—This appeal arises out of a suit for recovery of 
• possession of 6 kanis of chur land, which the plaintiffs appellants 
allege consist of i| kanis of land originally settled with them 

• Appeal from Appellate Decree No. 886 of 1893 against the decree of Babu 
Oirlndra Mohuu Chuckerbutty, Officiating Subordinate' Judge of Tipperah, 
dated the 22nd February 1893, reversing that of Babu Akhoy Kumar Bose, 
Munsiff of Murndnagore, dated the 21at December 1891. 

(1) (1871) 16 W. R. $5. 
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by the proprietor on the 2«th Agljran 1293 atid of alluvial aocre- 
tions to.the same. They say that they "had been in possession 
of tins lan4 down to 1297 ; that they were dispossessed by thd 
defendants ; that they brought a suit against the defendants 
under section 9 of the Spetific Relief Act ; and that that suit 
having been dismissed, they are obliged to bring th^ present suit 
to establish their right to the land. 

The defendants 3 and 4, who contested the suit denied 
the plaintiffs’ right and alleged that the land appertained to 
their jote. 

The first Court gave the plaintiffs a decree ; but on appeal by 
the defendants, the lower appellate Court has reversed'that decree 
holding that the plaintiffs have failed to make out Vheir title *to * 
the 1^ kanis of land originally leased to them, as the dastak, 
Exhibit I, 1 *which is the basis of their title, is inadmissible for • 
want of registration, and that the plaintiffs we’re not entitled to 
claim any accretion, as they had no ‘right of occupancy in the 
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kanis of land, the same being chjtr land. . 

In second appeal it is contended that the lower appellate 

Court was wrong in holding that the dastak was inadmissible for 

want of registration, and that the plaintiffs Were dot entitled 

to claim the accretion to the il Amu's of land originally leased 

to them. . 

• • • • 

We are of opinion that the first contention ought to prevail. 

The dastak merely allows the plaintiffs to take possession of the 
land and to cultivate it ; but it is not, wc think, a lease for any term * 
, exceeding one year, or a lease from year to year or* a lease 
retrying a yearly rent, within the meaning of clause, (d) of , 
section 17 of the Registration Act. That being so, the ‘docu¬ 
ment was admissible in evidence, and upon the basis of that, the * 
plaintiffs have shewn that they weje tenants and had some right 
in the land let out, • 

• 

The next question is, what right have they in that land ? 
Their occupation of the land commenced only in 1293,’that is, 
less than 12 years agR. Therefore they could not, by reason of 
of their .occupation of the land, have acquired any right of • 
occupacfty in the same. It was contended that as they were * 
settled raiyats of the village having rights of occupancy in. other 
' lands fn that village, they were entitled to claim the same right 
in respect of this land. But these ilj kanis of land are admitted . 
in the plaint to be chur land; and under section 180, sub-sec¬ 
tion (1), clause (6) of tjie Bengal Tenancy Act, the plaintiff* 
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cannot be said to have acquired any .right of occupancy in the 
same, their occupation'of the land not having extended over 
twelve years. Thit being so, they cannot be said to have acquired 
any right of occupancy in the additional laftd that' is said to have 
formed as an accretion to the land'originally let out, But there 
is nothing to prevent the plaintiffs from claiming the newly- 
formed land* as an accretion to their holding in their right as 
non-occupancy raiyats. It has been held by this Court in the 
case of Bhaggobut Pcrshad Singh v. Doorg Bejoy Singh (i), that 
even a tenant-at-will can claim the benefit of clause i section 4 
of Regulation XI of 1825 ; and that decision has been recently 
approved and followed by a Full Bench of this Court in the case 
of' Gaurhari Kaibdrto v. Bhola Katbario (2), but here it is to be 
observed that the appellate Court has not decided the question 
whether the portion of the land in suit, that is in excess of the 
ham's originally let out is really an accretion to that area. It 
is necessary therefore to send the case back to the lower appellate 
Court for the determination of that question. If the lower 
appellate Court finds that the land .that is claimed as an accretion 
to the area originally let out, did form as a gradual accretion to 
it, the plaintiffs will be entitled to a decree for possession of the 
same in their right as non-occupancy raiyats. If the fact is found 
otherwise, the plaintiffs’ claim to the additional quantity of land 
as an accretion must be dismissed. 

The result then is that the plaintiffs are entitled to a decree 
for the kanis originally let out to them to be held by them as 
non-occupancy raiyats ; and the case must be remanded to the 
lower appellate Court with reference to the remaining quanliy 
of < kanis for the determination of the question stated above 
and for a decision upon that question in accordance with the 
directions contained in this judgment. 

The costs of this appeal will abide the result of the remand. 
A. T. m. . Case remanded. 


(1) (1871) 16 AV. R. 95. 


(2) (1894) I. L.,B. 21 Calc. 233 
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MIAJAN AND OTHERS 
. v : 

AKRAM ALI IJHUIYA and others.* 

Xon-occupaney raiyat — Accretion—Terms of holding accreted land — Bengal 

Alluvion and Dilution Regulation, (XI of 1$25), section A cl (1), 

Section 4, clause (1) of Regulation XI of 1826 applies to the case of a person 
who is not an occupancy raiyat. . 

Beni Persliad Koeri v. Chatun Ternary (1) explained. 

The person to whose land the nocretion is formed is entitled to hold the 
accreted land on the same terms as that by which the land to which it is an 
accretion is held. 

Gaurhan Kaibarto v. D/tola Knihatto (2) followed.* 

Appeal by two of the Principal Defendants. • 

Suits for possession. 

The facts of the case and arguments appear" sufficiently from 
the judgment. 

Babu Dhircudralal Khastgir for the Appellants. 

Motilvi Scrajual Islam for'the Respondents. 

The judgment of the Court was as follows : _ # • 

The finding of the Subordinate Judge as to the nature 
of th£ land which is the subject of the present suit is expressed ir^ 
the following words : “ The Tact clearly is that a large qi^ntfty 
of c/ttir gradually formed by the slow recession of the river and 
the portion which #as fit for cultivation or was about to be fit for 
cultivation was let to the plaintiffs, and the remaining, portion 
wiAh was then in course of formation but was still under water 
was not included in plaintiff's settlement.” * • 

Tne land in dispute is the land which is here referred to as 
the remaining portion which was then ih the course of forma^on 
but was still under water. The Subordinate Judge has heldjhat 
on these facts the plaintiff is entitled to settlement from povern-* 
ment and prima facie he is so entitled under the first clause of 
section 4 of RegulatiotfXI of 1825. That clause runs as follows : 
“ When land is gained by gradual accession.it shall be consi¬ 

dered an»increment to the tenure of the person to whose land or 
estate it is thus annexed, whether such land be held.. 

* Appeals from Appellate Decrees Nos. 2320 and 2912 ot 1901, “tfg’alnst the 
lecrecs of Baba PranKrisbna Biswas, Additional Subordinate Judge of Chitta- 
jong, dated the 29th July 1904, reversing that of Babu Rajkumar Bose, Munsitf, 
Ird Court of that place, dated the 13th February 1904. 

(11 (1906) 4 C. L. J. 63 ; I. L. R. S3 Calc. 444. 

(21 (1891) I. L. K. 21 Calo*233, 
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Civil. .as a subordinate tenure by any description of under- 

'Utf. tenant whatever." The meaning of these words, to my mind, is 

jJjT "quite clear ; that is, the person to whose land the accretion is 

v. formed is entitled to hold the accreted land on the same terms as 

StfSct «H B hulya. t jj at j,y w hi c h the land to which it Is an accretion : s held and 
this view of the law was affirmed in the Full Bench Ruling, 
Gourhari Kaibarto v. Bhola Kaibarto. (i) 

It has been argued on behalf of the appellant that the 
plaintiff not having been 12 years on the parent land has 
acquired no right of occupancy and that section 4 of Regulation 
XI of 1825 does not apply. In support of this view, he refers 
■ me to the case of Beni Pershad Koeri v. Chaturi Tewary. (2) 

, ' ..But that case was very different from the present one. 

There, the land was settled each year by the zemindar and tins 
. * Court held that the plaintiff was not entitled to the accreted land 

inasmuch as he’ had no pre-existing right to the parent land. 
But those very words indicate the distinction between that case 
and the present. The plaintiff though he may not be an occu¬ 
pancy raiyat had a pre-existing -right to the parent land. The 
land has been settled with him by Government and he is entitled 
• to hold it as against all the world. 

Both the appeals, therefore, fail and are dismissed with costs. 
A. T. M. Appeals dismissed. 


(1) (1804) 1. L. R. 21 Calc. 233. (2) (1006) I. L. U. 33 Calc. 444. 
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Before Mr, Justice Mookerjee . 

NITYA MADHAV DAS 
v. 

8RINATH CHANDRA CHUCKERBUTTY and others* 

Hindu widow — Remarriage, effect of—Alienation—Legal neceteity— Reeerticmer. 

I( a transfer Is made by a Hindu widow for legal necessity and before her 
remarriage, the position of the purchaser from the widow remains unafieoted by 
her subsequent marriage. Unless the transfer was for legal necessity, it can. 
not bind the reversionary heir who will be entitled to take the property from 
the pftichaser after the death of the widow or after she had forfeited her estate 
by reason of. her renurriage, 

• Appeal from Appellate Deoree No. 1274 of 1905, against the decree of 
A. C. Ben, Rsq., District Judge of Zillah Bankura, dated the 31st March 
1905, affirming that of Babn Sarada Frosad Dutta, Officiating MunsiS 1st Court 
at Blthenpur, dated the 30th April 1904, 

No Letters Patent Appeal was preferred againrt this decision—Bep. 



vet. vni.] 


mi Dom 


iTatangini Gupta v. Ram Ratio* Roy (1). Ratal Jeka* y. Rat* 8am* (it 
Marajayi y, Viramahali, (3). Vili,*. y. Govinda (4) and Paaehappa y. Sangaat 
basawa ( 5 ) followed. ‘ • 

Bar Jhran. y. .Yandi (8) and Ranjit. y. RadAa Rani (») dissented from. 
Qmere —.MPhetber on jmnoipto an ainauthortied alienation by a widow 
ought to be allowed to subsist beyond the extinction of her own title which 
alone oould pals to her transferee. * 

Appeal by the Plaintiff. 

Suit for possession. 

The facts of the case and arguments appear sufficiently from 
the judgment. 

Babn Digambar Chatter jee for the Appellant, 

Babus Golap Chandra Sarkar and Sarat Chandra Dutt for 
the Respondents, * # • 
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i 
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* 

Nltya Mad bay M 
A 

Srinath Chandra 
'.Cbaokmbutty, 


The judgment of the Court was as follows t 


. c. a. v, 


Hookerjee J-—The subject matter of the litigation which 
has given rise to this appeal, is a tank which admittedly belonged 
to one Tarachand, who died about April 1898, leaving a. childless 
widow Mandakini and a nephew Radhanath. The defendants 
claim to have acquired fitle by purchase from the wicjpw on the 
15th June 1898. The plaintiff on the other Hand ’claims title 
through one Ram Brahmo who took a conveyance from the 
nephew on the .7th July, ,1898. The substantial question in 
controversy between the parties is, which of.them has the preferen¬ 
tial title to the property. It is admitted that Mandakini married 
a second time on the death of Tarachand, but it has not been 
k Jowid whether her remarriage took place before or lifter she 
executed the conveyance in favour of the defendants, The < 
Courts below have dismissed the suit on the ground tfftt the 
widow had a valid subsisting title at tlm date of the conveyance ’ 
executed by her. The plaintiff .has appealed to this Court f and 
on his behalf the decision of the District Judge has been assailed, 
substantially, on three grounds, namely, first that the Courts below 
ought to have determined whether the re-marriage of Mandakini 
took place before or "after she transferred the property to the 
defendants, secondly , that if the transfer took place before her • 
re-marrfage, the Courts should have found whether it was for legal • 
necessity, and thirdly , that if the transfer was without legal, neces- 
i * . • * 

• (1) (1891) 1. L.*B. 19 Calc. 289. (4) (1896) I. L. B 23 Bom! 321 F. B: 

(2) (1895) I. L. B. 22 Calc. 589. (5) (1899) 1. L. B 34 Bom. 89 at 93. 

(3) (1877) 1. L. U. 1 Had. 226. (6) (1889) I. h. B. 11 AH 930. 

(7) (1898) I. L. B. 20 All. 476. 
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Mooherjee, J. 


sity or If it was made after the re-marriage of the widow, the 
plaintiff is entitled Co succeed., In my opinion, these contentions 
are well founded and must prevail. 

' The questions raised on behalf of the appellant made it 
obvious that the Courts below have overlooked the fundamental 
point in the case. If the transfer was made by Mafhdakini for 
legal necessity and before her remarriage, it cannot be disputed 
that the position of the purchaser remained unaffected by her 
subsequent marriage. It is also clear that unless the transfer was 
for legal necessity, it could not bind the reversionary heir who 
would be entitled to take the property after the death of the 
widow or after she had forfeited her estate by reason of her 
remarriage.' It is therefore necessary to consider for a moment 
the effect of lemarriage by a Hindu widow upon the estate taken 
by her fr'om her deceased husband. Now it was laid down by a 
Full Bench of this Court in the case of Matungini Gupta v. Ram 
Ration Roy (i), that the effect of remarriage by a Hindu widow 
is to make her forfeit her interest in her first husband’s estate 
in favour of the next heir. This result follows not only from the 
principles of Hindu law but also from the statutory provisions on 
the subject. As was pointed out by the learned Judges who decided 
the case to" which I have just referred, according to the text of 
Brihaspati, which Jimutabahana makes the basis of his reasoning 
©n the subject of widow’s estate, “ of him whose wife is not 
deceased, half the body survives ; how then should another take 
his property while half his person is alive,” Dayabhaga, Chapter 
XI, section I, If therefore a widow ceases to be the wife or half 
of the bddy of her late husband,, it is difficult to perceive how^he 
can keeD the estate of her late husband, and in this view of the 
matter remarriage would entail a forfeiture of the first husband’s 
estate. It further appears from section 2 of the Hindu Widows 
Remarriage Act (XV of 1856), that a Hindu Widow upon 
remarriage forfeits the interest she had taken in her deceased 
husband’s property, or to use the language of the statute, upon 
her re-rtiarriage, her interest in her husband's estate ceases and 
determines, as if she had then died, and the next heirs of her 
deceased husband or other persons entitled to the property on 
her death, thereupon succeed to the same. This view Yias been 
adopted in the eases of Mitrugayi v. Viramakali (2), Rasul 
Jehan < Ram Stt/iti (3), Fit An v. Govinda , (4) and Panchappa v. 

(1) (1891) X I, n. 19 Calc. 289. t3) (1895) I I,. E. 22 Calc. 589. 

(9) (1877) I. L. R. 1 Mad. 226. (4) (1890) 1. L. B. g2 Bom. 321 F. P. 
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Sanganbasawa (i). The contrary view taljen by the learned 

Judges of the Allahabad High Coilrt in Ran/it v. Radha Rani (a) 

» and Httr Saran v. Nandi (3) does not appear to me to be based 

uporfa souhd •interpretation of either the principles of Hindu 

Law, or, the provisions of the Hincfu Widows Remarriage Act, 

and I see no reason to doubt the correctness of the opinion 

which has been expressed by this Court and acceptld in Bombay 

and Madras. If, therefore, at the time when the alienation was 

made by the widow in this case, she had already remarried, she 

had nothing to convey to the purchaser, and the plaintiff as 

transferee from the nephew would be entitled to succeed. If, on 

the other hand, the alienation in favour of the defendants took 

place before the remarriage of the widow, two questions arise : 

First, was the transfer for legal necessity ? Secondly,’if it_\vas not, 

is the position of tfie purchaser affected by the remarriage of the 

widow ? If the transfer was made for legal necessity at a time 

when the widow had not remarried, Uie purchaser has obviously 

acquired a good title, and the plaintiff is not entitled to succeed. 

If on the other hand, the transfer ’ in favour of the de’fendants 

was made before remarriage but without legal necessity, the 

purchaser would have a good title till the death of Jhe widow, 

natural or civil. It is obvious to my mind from section z of 

Act XV of 1856, that the effect of remarriage of a widow is that 

her interest cease* and determines, as if she had then died, au<f 

the reversionary heir who would be entitled to succeed on her 

natural death, tak^ the property at once. It cannot be disputed, 

therefore, that if the transfer was without legal necessity, the 

' sul^quent remarriage of the widow would place the purchaser 

precisely in the position which he would have occupied, ^f the 

widow had died, in other words, the reversionary heir would be 

entitled to recover the property from his hands. Reference was 

made to the cases of Gobindo Nath Roy v. Ram Nanay Chow- 

dhury (4), Rally Frosonno v. Gocool Chunder (5), Prosnnna Nath v.* 

Afzaltinessa (6), and Srceramulee v. Kristamma (7), tp show 

that when a Hindu vydow alienates part of the immoveable 

property belonging to her husband’s estate and then adopts a son, 

the son cdnnot sue to recover possession of the property until 

the termination of her widow-hood. On the basis of this pro- 

‘prositiop, it was argued by way of analogy, that when.q .Hindu 
* • 


Civil. 

mot. 

Nitya Madhav Daa 
v. 

Srtnath Chandra 
‘Chuokerbutty. 

Mookrtjee, J. • • 


(1) (1899) I. L. B. 24 Bom. 89 at 93. (4) (1875) 24 W. B. 183, 

(2) (1898) I. L. B. 20 All. 47fi. (6) (1877) I. L B. 2 Calc. 295 at 307. 

(3) (1889) I. L. B. 11 AIL 830. (6) (1878) I.L H.4Calc.523 ; 30.L.B.391, 

(7) (1902) I. I» B. 26 Mad. 143, 
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widow alienates part of the property belonging to her husband’s 
estate, and then remarries, the reversiofiary heir ought not to be 
permitted to recover possession of the property until the termi¬ 
nation of her natural life. In my opinion, there is no analogy 
between the two cases. In the case of a remarriage of a Hindu 
widow, the very fact of remarriage operates as her death'in the eye 
of law so far as her husband’s estate is concerned ; this proposition 
is consistent with the principles of Hindu law and follows also 
from the provisions.of the Hindu Widows Remarriage Act. I may 
further point out that the analogy upon which reliance was 
placed is based upon a proposition which does not appear to be 
entirely beyond the domain of controversy. If the question arose 
directly in this case, it might be necessary to consider whether on 
principle an unauthorised alienation by a widow ought to be 
allowed to subsist beyond the extinction of her own title which 
alone could pass to her transferee ; such a view apparently 
receives some support from the decision of their Lordships of the 
Judicial Committee in Bommali v. Jagut (i), and of the learned 
Judges of the Bombay High Court in Morn v. Balaji (2). It ii 
not necessary, however, to pursue this matter further, because 
as I have, already explained, in the case of remarriage, thi 
reversionary heir becomes entitled to the estate precisely in th. 
same manner as he would do upon the death of the wi^ow 
The result, therefore, is that this apnea] must ,be allowed, th 
decision of the District Judge reversed, and the case remitted t 
him for trial upon the merits in accordance with the directions give 
in this judgment. The parties will be at liberty to adduce fres 
evidence to be taken either b,y the District Judge himself^ 
under his direction by the Court of first instance, and to® 
transmitted to him for final disposal of the case. The costs < 
this appeal will abide the result. 

A ' T, M ' 0 Appeal allowed; case remande, 

(1) (1905) I. C. L. J. 319. (2) (1894) 1. L. K. 19 Bom. 809. 
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Before Mr'. Justice Caspersz and Mr. Justice Coxe .* 

BEPJN BEHARY SHAHA 

• . *'• 

MUKUNDA L£L GHOSH ami othkrs.* 

Redemption and sole, suit Jor. by subsequent mortgagee—Purchaser in execution 
of prior molt gage decree in jiossession, position of—Redemption money , 
deposit of 4/fter date fixed but before order absolute—deposit accepted by 
Court —An formal order extending tune—Transfer of property Act (IV of 
Jb$2), section 93. 


Civil, 

1908 

• Xorember , 13 } JS 


Defendant purchased a certain propelty in execution of decree on a suit 
by a first mortgagee in which the plaintiff, a third mortgagee was no party. 

He (the defendant) redeemed the second mortgagee ami w:is*iii possession of 
the property. The plaintiff sued to enforce his mortgage as also to ^redeem • 
prior incumbrances 

Held , that section 93 of the Transfer of Pioperty Act did not, in its literal 
terms, apply to a case where there was no prior mortgage stilT in existence, but 
the principles there laid down ought to be followed in dealing with such a case. 

The plaintiff who did not deposit the redemption money within the time 

allowed by Court can ledcem afterwards, before a final order is made under 

• • 

clause 2 of section 93 of the Tiansfer of l’ropeity Act, that is before the 
decree is made absolute 

Vedapuratti v. Yallahpa\aliya Raja (1) followed. • 

A<7 ntl / ai/i v. Rabaji (2), Poresh Xat/t MojumdaV v. Ramjadu Mojumdar (3) • 

and Debt Prasad v. Jai Karan Singh (4) referred to. • 

the position of the defendant, who is in possession of the property under 
an obligation to rc-tlansfer it* if flie redemption money is paid on a tyred Bate, 
is analogous to that of a mortgagee by conditional sale. 

If a deposit of tli<^ redemption money is accepted by the Court before the 
final order under clause 2 of section 93 of the Transfer of Property Act, but 
after the date fixed for payment, it becomes an effectual deposit,'although uo 
fAial order extending the tune was passed. 

Appeal by the opposite party. 

Application to have the decree made absolute. 

The facts of the case and arguments appear sufhciently.from 
the judgment. 

Babti Niltnadhtib Bose , Mr. P. M. Gu/ia add Babu " 
flarib/iusan Mukerji f&r the Appellant. 

Batyi Nalim Ranjan Chatterji for the Respondents. 

• c. a. v. * 


• 

* Appeal from Appellate Order No. 70 of 1908, against ,tiie order of 
K. X. Roy Esq., District Judge of Beeibhum, dated the 25ih Xovember 1907, 
reversing that of Babu Umcsh Chandra Sen, Subordinate Judge of that place, 
dated the 27th July 1907. 

<11(1901)1 L. R. 25 Mad. 300 at 306-7. (3) (1889) I D. R. 16 Calc 246. 

.. . (2).(1897) 1. L. R. & Bom. 771. * 14) (190?) J. h: B. 4R. 119,. 
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The judgment of the Court was as follows : 

This appeal arises out of a composite suit, in which the 
plaintiff sued to enforce his mortgage on certain property by sale, 
as, also, to redeem certain prior incumbrances. The suit was 
decreed and the plaintiff was directed to deposit the amount due 
with respect to the prior incumbrances within six months, and it 
was ordered that, if he did not do so, he should not be able to 
redeem. The decree was dated the 31st May 1906. An appeal 
was lodged by the defendants or some of them, but it was 
dismissed on some date, which does not appear on the papers, 
and on the 16th April 1907, the plaintiff deposited the money, 
and asked tiiat the property covered by the mortgage might be 
sold free of incumbrances, the prior mortgages having been re¬ 
deemed by the deposit of the money due upon them. The 
, pleader of one of the prior incumbrancers (not the present 
appellant) was sent for, but declined to appear, and the applica¬ 
tion was granted on the 14m May 1907. 

Thereafter, the plaintiff applied to have the decree made 
absolute. This application was contested by the prior incum¬ 
brancers, though it can hardly have had any reference to them, 
inasmuch as the only relief in the nature of an “ order absolute ” 
that can be given to the plaintiff in a suit for redemption is that 
he “shall, if necessary, be put in possession of the mortgaged 
property." Here, this was not necessary and the only order that 
could be made absolute was the order for sale, to which, if their 
incumbrances had been redeemed by the ordet of the 14th May 
1907, they could not object. They however, also, asked that the 
order for sale and redemption should be set aside. The Subordi¬ 
nate Judge refused both prayers, made the decree absolute, and 
confirmed the order for sale and redemption. The learned Dis¬ 
trict Judge set aside these orders. The plaintiff appeals, and it 
is argued that, in the circumstances we have stated, the orders 
of the first Court were wrongly set aside by the District Judge. 

It appears that the defendant No. 3, respondent, purchased 
the property in execution of a first mortgagee’s decree upon his 
mortgage. He has a further claim on the property, inasmuch as 
he also redeemed the mortgage of a second mortgagee, the 
plaintiff being the third mortgagee. The question is whether the 
defendant No. 3 being a purchaser in execution of the decree or 
a prior mortgage, and in possession of the property, Section 9; 
of the Transfer of Property Act, 1882, has any application to hi: 
case. It is, also urged on his behalf that if the section doe: 

I 
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apply, still the fact that the plaintiff did not deposit the redemp¬ 
tion money within six months precfudes him from obtaining any 
Y benefit now from the decree for redemption. • . 

Section 93 does net, of course,* in its literal terms, apply to a 
case like th^present, where there is no prior mortgage still in 
existence, but the incumbrancer is a purchaser in possession. But 
we think that the principles laid down in the section* ought cer¬ 
tainly to be follbwed in dealing with a case of this rfature. It is 
well settled that when a mortgagee sues on his mortgage, and in 
disregard of section 85, does not make a subsequent mortgagee a 
party, that mortgagee is entitled to redeem the property in the 
hands of a purchaser in execution. There is no reason, why such 
a purchaser should be in a better position with respect to w- 
• demption than the piortgagee, under whose decree Ire Ijas pur¬ 
chased. There are no other sections in the Transfer of Property 
Act dealing with redemption, except sections 91-95. In these 
circumstances, we are of opinion, that we should be guided by 
those sections in dealing with the case, whether it is covered by 
their precise terms or not. 

Turning now to the question whether a plaintiff, who does 
not deposit the redemption money within the tinje allptved, can 
redeem afterwards, before a final order is made under the section, 
or, a^it is usually expressed, before the decree is made absolute, 
we find considerable divefsity of judicial opinion. The sections,* 
however, seem to us to indicate the intentions of the Legislature 
with reasonable clearness. 

Section 92 requires, if the plaintiff pays within a fixed time, 
thfdefendant shall retransfer the'property to him, and if he does 
not pay, he shall be debarred from redeeming (unless the jnort- 
gage is simple or usufructuary), or else the property shall be sold 
(unless the mortgage is by conditional sale.) The words in 
brackets show that the section dots not literally apply to the 
present case. But, applying it as nearly as we can, we think that> 
the position of the defendant No. 3, who is in possession of the 
property under an obligation to retransfer it, if the money is paid 
on a fixed date, is far more analogous to that of a mortgagee by 
conditional sale, than to that of the holder of any other form of 
mortgage described in the Transfer of Property Act. The decree 
y framed gave effect to this position, inasmuch as it direct^, that if 
the plaintiff does not deposit the money by the fixed 'date, he 
shall be debarred from redeeming. 

Section 93 lays down whjt is to happen in th,e two coutin- 
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1908 latter, the defendant is'permitted, in the case of a mortgage by ^ 

Uepin Behary Shaha' conditional salej t0 a ppty f° r an order that the plaintiff be de- 'i 
«. barred from redeeming. And the section goes on to prescribe that 

Ghosh. ' “ on the passing of any order under this section t&e plaintiff’s 

right to redeem shall be extinguished.” It appears to us that 
this expression clearly indicates that the right to redeem con¬ 
tinues till the order has been passed. If this were not so, it is 
impossible to understand for what reason a mortgagee, other than 
one whose mortgage was simple or usufructuary, should be 
specifically allowed to apply for an order to debar the plaintiff 
from redeeming. If the plaintiff cannot redeem after the fixed 
period, unless the hiortgagee himself takes some action, as has 
been argued by the learned pleader for tha respondents, it is 
evident that his right is altogether gone. The mortgagee is not 
likely to take any action, when he is already in possession of the 
property, in order to enable the plaintiff to exercise his right of 
redemption. To quote the words of the learned Chief Justice in 
Vedapuratti v. Vallabha Valiya Raja (i). “On the construction 
of sections 92 and 93 of the Transfer of Property Act it is per¬ 
fectly clear thas the equity of redemption remains unforeclosed, 
and the relation of mortgagor and mortgagee continues, until 
the order absolute which is contemplated by section 93 is made. 
If thp right to redeem is only extinguished when an order is 
made under section 93, it follows that the right is a subsisting 
right until the order is made.” It appears td'us that the Legis¬ 
lature iptended that the defendant, if he seeks to have the 
plaintiff’s right finally extinguished, should apply for an ordeP to 
that .effect ; and that, if he does not do so, the right should 
remain in existence. 


These views derive considerable support from the Madras 
casj already cited, and from two cases decided in Bombay and 
Calcutta respectively. The Bombay case, Nandram v. Babaji(2) 
was cited with approval in the Madras case (1), and is clear author¬ 
ity for the proposition that a mortgagor can apply for extension of 
the time for redemption after the period of grace has elapsed, 
but before a final order has been made under section 93.1' If that 
view is correct, it 4 would seem that if a deposit is accepted by the 
Court before the final order, but after the date fixed for payment, 
it becomes an effectual deposit. It makes little or no practical 


(1) (1901> l. L. K. 26 Mad. 300 «t 306-?. t2) (1897) I. L, B. 22 Bom. 771. 
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difference whether the acceptance of such a deposit is or is not 
preceded by a formal order extending the tim£. It is the accep¬ 
tance of tjie deposit that is the really important matter, and if the 
Court jccept^a deposit after the due time has elapsed, it must be ' 
assumed, in the absence of anything to the contrary, that the 
Court is satined that there has* been good cause for the delay. 
In the present case it is reasonable to suppose that # the Court 
thought it natural that the plaintiff should have hesitated to pay 
in a large sum of money, while the fate of his decree was still 
rendered uncertain owing to the appeal lodged by the other side. 
The Court sent for the pleader of the principal defendant and 
made the order after he had declined to come. All the probabili¬ 
ties point to the fact that the Court saw fit to coifdone the 
plaintiff’s delay, and, that being so, we think that the deposit 
must be regarded as»being in time and upon application made to 
extend the original period fixed for payment. 

The decision of this Court, to which we have'referred, consi¬ 
dered section 87 rather than the effect ’of section 93, but it is 
clearly applicable in principle—see ,Puresh Nath Mo/ttnidar v. 
Ramjadu Mo/naidar (1), where the learned Judges remark :—“It 
seems quite clear to us that the fact of the Legislature^ having 
made this provision, requiring an order absolute to 1>e made, 
makes the eailier order simply an order nisi, and the mortgagor 

can at any time, until the order absolute is made, redeem his 

. • • • 

property. t ■ . 

Reference may also be made to Dchi Prasad v. Jai Karan 
Singh (2), in whicft the earlier case of Pam Lai v. Lulsee 
Kuar (3), which is to some extent in favour of the respondents, 
waAot followed. 

The learned pleader for the respondents relies principally on 
two cases, namely, Vallahha Vahya Rajah v. Vcdapuratti (4) 
and Fatjuddi Sardar v. Asimtiddi BJsvas (5). But the authority 
of the first of these cases has been much weakened by the case 
reported in the 25th Volume already quoted, and, in the, words 
of the learned Chief Justice in the latter case, “ cannot be put 
higher than that the lea'tned Judges dealt with the case before 
them upon the assumption that a second suit would lie and 
that* * **he mortgagor* * * is not without a remedy.” 

Finally all that was decided in Faijuddi Sardar v. Asimtiddi 
* Biswas'($), was that the period of grace runs from the' ’date of 

(1) (1889) T. L. It. IB Calo. 24G. (249.) (B| (1896) I L. R. 19 All. 180 

(2) (1902) 1 L. R. 24 All. 479. (4) (1895) I. L.U 19 Mad 40. 

(6) (1907) 11 C. W. N. 679. 
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the original decree and not from that of the appellate decree. 
Tlie point whether^the plaintiff coulcf redeem after the fixed date 
was not raised, por does it appear certain whether or not any 4 
final order had been made on the application of the defendant. ’ 
In these circumstances,' we think that the decision of the 
District Judge must be set aside, and that of the "Subordinate 
Judge restored. The appeal is accordingly allowed with all 
costs. 

A. T, m. Appeal allowed. 


Before Mr. Justice Rampini and Mr. Justice Mookerjee. 

AGA MOHAMMAD MEDHI TEHAR ALI 

* v. 

UMESH CHANDRA CHATTERJI. 

Suit — Dismitial—Appeal by plaintiff and defendant — Proceduie, 

Plaintiff brought an action for ejectment which was dismissed on the 
ground that it had been brought for a part of the tenancy, and therefore, not 
maintainable. The plaintiff appealed and the defendant also filed an appeal 
against a finding m the judgment as to the nature of the tenancy. The Judge 
decreed the defendant’s appeal and affirmed the order of dismissal: 

field, that the procedure was erroneous. As the suit had been dismissed, 
the defendant could not appeal. The plaintiff’s appeal should have been 
heard first, and if his grounds provid to have been well-founded, the defen¬ 
dant’s objections should then have been considered. 

• Appeal by the Plaintiff. 

Suit for ejectment after notice to quit. 

The facts of the case appear from the judgment. 

Babus Mohendro Nath Roy and Tarit Mohan Das for the t 
Appellant. 

Babus Nilmadhab Bose , Boidyanath Dutt and Bepin Behary 
Ghose for the Respondent. 

■The judgment of the Court was delivered by 

' Rampini J. —This appeal arises out of a suit for ejectment 
brought’ by the plaintiff, after giving the defendant notice to quit. 
The subject of the suit is a small piece of t jand within the limits 
of the Hooghly Municipality, which is now used as a garden by 
the defendant. 

The first Court dismissed the suit, on the ground that it had 
been brought for only a part of the holding and therefore the ^ 

• Appeal from Appellate Decree No. 27 of 1906, against' the decree of Babu 
Dina Nath Sarkar, subordinate Judge, Hooghly, dated the 21st September 1904 
revet sing that of Babu Saroda Prasad Bakshl. Munsiff, Hooghly, dated the 
26th January 1904. 
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suit must fail. Against this order of dismissal both parties 
appealed, the plaintiff against the order <JT dismissal and • the 
defendant against the finding of the Munsiff tjiat the case was 
govvned Ijy the Transfer of Property Act and that therefore 
the notice of ejectment under the -provisions of that Act, was 
sufficient. ‘The Subordinate*Judge has dealt only with the defen¬ 
dant’s appeal and has dismissed the suit on the ground that the 
provisions of tfie Bengal Tenancy Act apply, and tljat the defen¬ 
dant has acquired an occupancy right on the land and therefore 
cannot be ejected at all. He has gone on to say that even if the 
defendant has not acquired such a right, he is entitled to notice 
under section 45 of the Bengal Tenancy Act and for this reason 
also cannot be ejected. 

The plaintiff appeals to this Court, and, in Support df his 
appeal, it has beetf urged that the lower appellate Court should 
not have entered into the question of the defendant's appeal * 
without first deciding and decreeing the appeal’ of the plaintff, 
that is to say, without deciding that the Munsiff was wrong in 
holding that that the suit was not maintainable, on the ground 
that the ejectment prayed f< 5 r was with regard to only a part of 
the holding. " , 

We think that this ground must prevail. It appears to us 
that,the Munsiff, having dismissed the plaintiff’s suit, the Sub¬ 
ordinate Judge wps not enticed to decree the defendant’s appq^ 
without entering into the question as to whether the suit had 
been rightly dismissed or not. We therefore set aside the deci¬ 
sion of the lower appellate Court and remand the case to the 
S^ordinate Judge. The learned Subordinate Judge will first 
decide the plaintiff’s appeal; and if he finds that the suit is not. 
maintainable, being brought for ejectment from only a part of 
the holding, then the defendants have pothing to appeal against. 

It is only on the assumption that the MunsifTs decision of the*suit 
is wrong, that he can enter into the the question raised in* the 
defendants’ appeal. • 

For these reasons we set aside the decision of the Subordinate 
Judge and remand the case to him to be disposed in accordance 
with the.above observations. 

THb costs will abide the result. * 

**' M ' , Appeal allowed] case reminded. 

— • • * ' 
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Before Mr. Justice Pargiter and Mr, Justice Mooker/ee. 

' AOSUB ‘ALI PRAMANIK and another. 

t v ‘ * -4 

BISSESHURI, alias HARANI DASAYA CHOWD.HUR4NI.* 

futni, share of, purchase of, without the consent of zemindar, effect of—Putni 

Regulation (VIII of 1819), section 6 — Co-sharer landloids collecting 

share of rent separately, if constitutes separate tenancy—Sale in execu¬ 
tion of decree for share of rent, effect of. 

Is purchaser of a share of a putni aoquires a valid title in the property, 
although his purchase was not recognised by the zemindar. He is not 
exempted from liability for rent jointly with the transferor if the landlord 
ohooses to recognise him as one of the joint-holders of the putni. Section 6 of 
the Putni Regulation only prevents any splitting of the tenure and apportion¬ 
ment of the rent without the sanction of the landlord. 

Sourendra Mohan Tagore v. Surnomoyi (1) followed. 

Judoonath v. Jadub Churn (2) distinguished. ■. — 

One of the oo-sharcrs in the zemindari who had a 5 annas interest brought 
a suit for his share, of the rent against the registered putmdar and obtained a 
decree, in execution of which, he told a 5 annas interest in the putni : 

Held — That the effeot of the sale wa3 precisely the same as that of a sale 
under a money-decree j that is, the .ight, title and interest of the judgment- 
debtor at the time of attachment passed. 

Monomotlumath Dey v. Mr. 0. Glascott (3) d.stinguishcd. 

No separate tenancy is constituted under a co-sliarcr landlord merely by 
his collecting his share of the rent separately fiom the tenant. 

. Appeal by Defendants Nos. 1 and 2 . 

Suit to recover .possession of property by the purchaser of 
a share of a putni. 

The facts of the case and arguments appear sufficiently from 
the judgment. ^ . ■ 

Bysbu Sharat Chunder Ray Chowdhtiry for the Appellants. 

Baku Dcbendra Nath Bagclii far Babtt Kissory Lai Sirkat 

for the Respondent. 

The judgment of the Court was delivered by 

Mockerjee J —This is an appeal on behalf of the defendants 
in an action for recovery of possession of immoveable property. 

The plaintiff alleges that one RatiullahTiad a putni right over 
the land in suit, that in execution of a decree obtained on a 

• Appeal from Appellate Deoree No 2292 of 1902, against the decree of 
Babu Jpgendra Nath Ray, Subordinate Judge of Patna and Bogra, dated 28th 
July 1902, effrming that of Babu Asutosh Chatterjce, Additional iluiisifl of \ 
Bogra, date'd 17th Maroh 1902, 

(1) (1898) I. L. R. 26 Calc. 103. (2) (1869) 11 W. R. 29J. 

‘ (3) (1873) 20 W. R. 275 
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mortgage, he purchased a half share of tlte putni on the ?8th 
June 1^89, that subsequently a fractional fo-sharer in the 
zemiijdary brought a suit for rent against Ratiullah and obtained 
a decree for rent against him and, in execution thereof, put up a 
S annas shsfre of the putni *to sale which was thereupon pur¬ 
chased by the defendant No. 1. The plaintiff, asks for a 
declaration that his purchase is entitled to preference over that 
of the defendant No. 1 and that he is entitled to recover 
possession as against him. 

The Courts below have made a decree in favour of the 
plaintiff, holding that the plaintiff had acquired a good title by 
his purchase) and that the defendant No. 1, by his purchase at 
the sale in execution of the decree for arrears of-rent obtained 
by a co-sharer landlord, had obtained merely the right, litle and 
interest of Ratiullah which, at the' date of the- sale to the 
defendant No. 1, had already vested in the plaintiff. 

In second appeal, it has been argued before us that the view 
taken by the learned Subordinate, Judge is erroneous, on two 
grounds ; first, that the plaintiff, as purchaser of a share,of the 
putni, has not acquired tiny valid title in the property 'in as 
much as his purchase was not recognised-by tlfe zemindars and, 
secondly, that the defendant No. 1, as the purchaser at a sale in 
execution of a decree fqr arrears of rent in a suit instituted by a 
fractional landlord, had purchased the property free of the interest 
of the plaintiff. 

We are of opinion that neither of these contentions is sound 
and both must be over-ruled. , 

19 In support of the first contention, reliance has beep placed 
upon sections 5 and 6 of Regulation VIII of 1810 and upon the 
cases of ftidoonath Shahana v. /adab Churn Thakoor (1) and 
Watson and others v. The Collector,, of Rajshahyc (2). In anifwer 
to this argument, the learned vakil for the respondent has ffelietj 
upon.the decision of this Court in the case of Sourendref Mohan 
Tagore v. Surnomoyi (3). In this last mentioned case, the learned 
Judges, after referring to the provisions of section 6 of Regula¬ 
tion VIJI of 1819, go on to say:—“The true meaning and 
intentidh of .the provision is, we think, not to make the 
alienation of a fractional portion of a putni laluk without the 
sanction of the. zemindar absolutely void, nor even “to exempt 
the transferee from liability for rent jointly with thp transferor if 

(1) (18fi9) 11 W. B. 294. {£) (1869) 12 W. R. P. C. 43. 

( 3 ) (1898) I. L. B. 26 Calc. 103. 
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the landlord chooses \.o re-cognize him as one of the joint holders 
of the putni, but only to prevent any splitting of the tenure and 
apportionment of the rent without the sanction o£ the land¬ 
lord, as the concluding words of the section, which contain the 
reason for the provisions, clearly shew.” We entirely’agree with 
this view of the law and we are unable to say that there is in 
reality any conflict between the case of Sourendra Mohan Tagore 
v. Surnomoyi (i) and the case of Judoonath Shahana v. Jaduh 
Churn Thakoor (2). In this last mentioned case, the learned Judges 
say that the transfer of a share of a putni could not perhaps be 
altogether void although they go on to add that :— “ A putnidar 
may generally transfer his tenure without the consent of his 
zemindar, but .he can only do so in solido ; and the transfer of a 
portion in no way affects the existence of the putni in its entirety, 
or the rights, of the zemindar.” We think that, having regard 
to the case of Sourendra Mohan v. Surnomoyi (1) and sections 5 
and 6 of Regulation VIII of 1819, it would be impossible to hold 
that a transfer of a portion of a, putni without the consent of the 
zemindar is altogether void although no doubt, the zemindar is 
entitled to say that the division is not binding upon him and the 
purchaser can nofxoinpel any apportionment of the rent reserved. 

The other case upon which reliance has been placed, namely, 
tjie case of Watscn v. The Collector of Rajshahye (3), has no 
direct bearing upon the question raised, for all that was laid down 
in that case was that where a share in a putni taluk was trans¬ 
ferred by a registered putnidar without the express consent of the 
zemindar and in disregard of Regulation VIII of 1819, the transfer 
was not binding on the zemindar. That case is no authority for 
the proposition that the transfer is absolutely null and void. We 
must hold accordingly that the view taken by the Subordinate 
Judge that the plaintiff had acquired a good title by his purchase 
at the execution sale is correct and cannot be disturbed. 

As regards the second point, the facts appear to be as follows. 
One of the co-sharers in the zemindary who had a 5 annas 
interest brought a suit for his share of the "rent against the regis¬ 
tered Putnidar and obtained a decree. In execution*of that 
decree, he did not put up the entire putni to sale. All “that he 
brought to sale was a 5 annas interest in the putni. It has^ been \ 
argued before us, upon the authority of the case of Monomotho 

(1) (1898) I.L.R.26 Calc. 103. (2) (1869) 11 W. B. 291. 

(8) (1869) 13 W. E. P. C. 48. 
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Nath Dey v. G. Glascott (i), that the true effect of this sale 
is identical with the effect of a sale in execution of a decree for 
arrears of sen^. We do not tljink that this contention is well 
founded. The facts of the case of Mottomotho Nath Dey v. 
G. Glascdtt (i) are very peculiar and what the learned 
Judges substantially found in that case was that there had 
been a sub-diyision of the putni, that in fact each co-sharer in 
the zemindary practically had under him a separate putni. There 
is nothing to show that, in the present case, the 5 annas co-sharer 
who instituted the suit for rent had a separate putni under him. 
We do not think that there is any authority in support of the 
proposition that, merely because a co-sharer landlord collects 
his share of the rent separately from the tenant, that alone 
constitutes a sepaAte tenancy under him. We must’take it, 
therefore, that the effect of the sale in execution of the decree 
for rent obtained by the co-sharer landlord was precisely the same 
as that of a sale under a money decree. Consequently, the defend¬ 
ant No. 1 purchased merely the* right, title and interest of the 
judgment debtor at the timtf of the attachment and, as w.e have 
found that at that time his interest had already vested ift the 
present plaintiff, the defendant No. 1. by his purchase got 
nothing. The plaintiff, therefore, has clearly a preferential 
right and is entitled to succeed. Upon these grounds, we affirm 
the judgment of the learned Subordinate -Judge and dismiss the 
appeal with costs. 


Omz* 



Aosub All Pramanlk 
*. 

Blsseshnri, allot 
Harani Dassya 
Chowdburani, > 

ifookerjee, J. 


A. T. M. 


Appeal dismissed. 


(1) (1873) 20 \Y. R. 273. 


Before Mr. Justice Mookerjee and Justice Casperse. 
RAKTOO SINGH and others. 
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SUDHRAM AHIR and others.* 

Pottettion, tv.it far — Defense, alternative—Pottettion either at a tenant or for 
more than 12 yeare— Advene pottettion. 

It is ypen to the defendants, in the first place, to plead, that the lands were , 
comprised in their tenanoy and that consequently the plaintiffs were not 
entitled, to recover possession, and in the second place, to assert ,thht it the 
tenancy wae not established, as they had held possession for more than 12 years, 

i * Appeal from Appellate Decree No. 119 of 1900, against the decision of E. 
Tanton Esq, District Judge of Sarnn dated the 29th August 1903, reversing 
that of Babu Durga Proaad Pjioae, uunsiff of Sarnn, dated thd 7th June 1900, 
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tM eight o! the plaintiffs to recover possession was extinguished by the law ot 
limitation. n 

.. Denomonee Debla'v. Doorga Pershad (1) followed. 

When the case of the plaintiffs was that the defendants were tenants in 
respect of other lands not in dispute and that by not of trespass they came to 
occupy the disputed land within 12 years before suit, but it was proved that the 
defendants had teen in occupation for more than twelve years, the title of the 
plaintiffs to recover possession by ejectment of the defendants was barred by 
limitation. The question is not one of adverse possession but of limitation. 

l»lian Ohandra v.'Raja Ram Ranjan <2j followed. 

Appeal by the Plaintiffs. 

Suit for declaration of title and for recovery of possession. 

The facts and arguments appear sufficiently from the judg¬ 
ment of the Gourt. 

Babii Dviarka Nath Mittcr for the Appellants. 

Babus Akhoy Kumar'Baiterjee and Biraj Mohttn Mojumdar 
for the Respondents. 

The judgment of the Court was delivered by 

Mookerjee J.—The subject matter of the litigation which 
has given rise to this appeal is a parcel of land about i bigha, 
IX cottahs and 9 Ahurs.in area. The plaintiffs appellants allege 
that the disputed lands were their Khas Zerait, that the defend¬ 
ants who were raiyats in respect of a holding of 9 biglias, 2 
cottahj and 8 dhurs <jf land obtained from the Settlement Officer 
an entry in the Record of Rights to the effect that the lands now 
in dispute formed the Zerait of the plaintiffs but were included 
within their holding, and that subsequently on the 29th May 
1900, the defendant’s forcibly and wrongfully took possessftn 
inspite, of the opposition of the plaintiffs. On these allegations the 
plaintiffs asked for declaration of their title and for recovery of 
possession and mesne profits. The defendants respondents con¬ 
tended that as the disputed lan.ds had not been in the kh'as 
possession of the plaintiffs either within Jhe last twelve years, or 
at any time, the claim of the plaintiffs was barred by limitation ; 
'and they asserted in the alternative, that the lands were as a 
matter of fact comprised in their tenancy, so that, upon either 
view the plaintiffs were not entitled to obtain a decree fos eject¬ 
ment. 

The- Court of first instance made a decree in favour of the 

• 5 

plaintiffs. Upon appeal that decision has been reversed by the 
learned District Judge. He has held that the plaintiffs have 

U) (1873) 21 W. R. 70 (F, B.) la'B. L. A. 274 (F.B.) 

L.3) (1906) 80. L. J. 125. 
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failed to show that they were dispossessed, as alleged by them, 
at the time of the settlement proceedings, or*they were in posses¬ 
sion at jny time within twelve years of the suit 4 In this view of 
the ipatter,^he learned judge concluded that the plaintiffs must’ 
be taken to have failed to make out Sheir case. 

The plaintiffs have now appealed to this Court and on their 
behalf it has been argued that the defendants are no*, entitled to 
rely upon the plea of limitation as they plead tenancy under the 
plaintiffs, and that in any event the title of the plaintiffs to re¬ 
cover possession has not been extinguished by adverse possession 
on the part of the defendants. 

As regards the first branch of this argument, we must hold 
that there is no foundation for it. It was laid down’ by a Full 
Bench of this Court in the case of Deno Mottee Debia v. Durga 
Pershad Mozumditr (i), that in a suit for possession' of land 
brought against a person, who set up a tenancy but - is really a 
trespasser, the defendant merely by allegation of tenancy in his 
written statement does not preclude himself from setting up the 
defence of the law of limitation. Sir Richard Couch in. deliver¬ 
ing the judgment of the Full Bench observed that if the contrary 
view prevailed, in many "cases it would be productive of the 
greatest hardship, inasmuch as the defendant wottld be obliged to 
relinquish the defence of the law of limitation where he might 
really'have it, in order to be able to say, I believe that I cab, 
prove a tenancy between the plaintiff and myself and I desire to 
rely upon that. We must therefore hold that it was open to the 
defendants to plead in the first place that the lands were com¬ 
prised in their tenancy and that consequently the plaintiffs were 
t<^ entitled to recover possession, and in the second place to 
assert that if the tenancy was not established, as they had' held 
possession for more than twelve years, the right of the plaintiffs 
to recover possession was extingui|hed Sy the law of limitation. 

As regards the second branch of the contention of the* ap¬ 
pellants, it is in our opinion equally unfounded. The.learned 
vakil for the appellants has suggested that inasmuch* as the 
defendants set up tenancy rights in respect of lands other than 
those nojv in dispute, they are not entitled to plead limitation 
in ansvfler to the claim of the plaintiffs. This view is opposed 
to the rule laid down by this Court in the case of Jshan 
Chandra Mitte\ v. Raja Ramranjan Chakrabutty (2).*/ It was 
pointed out in that case that when a tenant takes possession of 
(1) (1873) 21 W. R. 70 (2) (1®5) 8 O, L, J. 125. 
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land outside his tenancy and professes to do so in his character 
as tenant, the landlord is dispQssessedrin a limited sense ; in other 
words, he is deprived of actual possession of the land but not of 
'proprietary possession or possession by receipt of rent. In such a 
case Article 142 of the Second Schedule of the Limitation Act 
applies, and the landlord if he wishes to eject tKe defendant 
must bring f his suit within 12 years of the dispossession. If 
he does not t do so his title to recover possession is barred, 
although his title to receive fair rent is not barred, as the 
possession of the tenant, so far as the latter right is concerned, 
has never been adverse. Judged by this test the plaintiffs in the 
case before us are obviously out of Court. Their case as laid in 
the plaint was that the defendants were tenants in respect of 
land other than those now in dispute and that by an act of 
trespass they came to occupy the lands comprised in the present 
litigation ; they further asserted that this ouster took place within 
twelve years of the suit. That allegation, however, has not been 
established. It is clear therefore that the title of the plaintiffs to 
recover possession by ejectment of the defendants is barred by 
limitation. The learned vakil for the appellants suggested that 
as between a landlord and tenant, there can never be adverse pos¬ 
session. This proposition is undoubtedly too broad, but it is not 
necessary to consider now, how this statement should be qua'ified. 
It is enough to say for the purposes of the present case that the 
question which arises is really not one of adverse possession but 
of limitation, and what we hold is that the title of the plaintiffs to 
recover possession has been extinguished by the law of limita¬ 
tion. The defendants have not asserted adverse posses^n 
against the entire interst of the landlords; the question of 
adveise possession might have arisen if they had done so. But 
their case as set forth in the first paragraph of the written state¬ 
ment is that inasmuch as the, plaintiffs were not in possession 
within twelve years of the suit, their title only in so far as the 
right to recover possession is concerned, is barred by limitation. 
This view is obviously right. Reliance was placed by the learned 
vakil for the appellants upon the case of Ckaitan Singh v. 
Sudhari Manim (1) in which it was ruled that acceptance of rent 
by the landlord creates the relationship of landlord and tenant 
between the parties and until that relationship is legally, deter¬ 
mined the landlord cannot dispossess the tenart; possession of 
property by one party cannot be adverse to another within the 
(1) 0905) 6 0, L. J. 68. 
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meaning of the Limitation Act unless the claims of parties are Oivtu, 

hostile and adverse to each other. * That.case is, however, clearly 19*7. 

dlstingdishable, There the question arose 1 »» respect of the, Rnfctoosingh 
land.'comprlsed in the tenancy held by one party under the « 

other; here the question arises with* respect to lands which are • _ 

alleged by the plaintiffs to be outside the tenancy held by the Mv oherj e* J, 


defendants. It is clear, therefore, that the question*of limitation 
does arise in rtfspect of such lands. * 

The view taken by the District Judge is" correct and his 
lecree must be affirmed. The effect of this decision will be that 
he claim of the plaintiffs to recover possession will stand dismiss. 

■d on the ground that it is barred by limitation. We do not 
iecide, however, whether the disputed lands are comprised , 
vithin the tenancy held by the defendants under the plaintiffs, 
nd, if they are outside, whether the. plaintiffs are entitled to 
laim additional rent for them. With these .observations, the 
ppeal is dismissed with cost. • 

. T. m. Appeal dismissed, 
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Before Mr, Justice Ifolmwood and Mr, Justice Ryves, 

* ADIL MOHAMED and otheks • 

V. , • * 

THE EMPEROR.* 

nal Code ( Act XLV of I860), Sec . 300 exception 4 — Murder—Sxddcnfujht — 
^ Private defence—Common intent tot^ — Sec. 140—Difference of effect. 

When the accused’s party pursued the complainants in three bojjts for a 
g distance and then when they had them in their power landed and attacked 
ra with spears and killed three of them, their action does not come within 
eption 4 to section 300 and certainly amounts to murder. , 

There is no right of private defence against persons who arc merely taking 
lge in the offender’s land from other persons trying to take their lives. 1 

Members of an unlawful Assembly may have a common object only up to 
ertain point and the criminality of each varies according to the information 
iis command and also to flie extent to which he shares the community of 
l ct. The effect of section 149 may be different on different members 
he samf unlawful assembly. 

Jahiruddin v. Queen Empress (1) followed. 

Case of rioting with murder. 

Appeal by tfie Accused Persons. 

Criminal Appeal No. 404 of 1908 against the decision of T. E. Camtniade. 

, Additional Sessions Judge of Sylhet, dated the 13th March 190Q. 

• (l) (1S94) IJ[,.K. 2* Calc. 300. 
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The material fapts and arguments appear from the judgment, 

Baku Atulya Charati Bose for the Appellants. 
c - Mr. Orr for the Crown. 

The following judgment was delivered 

This is an appeal from the judgment of Session* Judge of 
Sylhet who agreeing with both the assessors convicted 6 persons' 
of rioting under section 147, Criminal Procedure Code, and of 
murder by implication under section 302 read with section 149 
and sentenced them to transportation for life. 

It is common ground that in consesquence of some dispute 
as to cutting grass at a place which, as far as we can see, the 
complainant’s party probably had no business to cut it, they 
were pursued, by the accused who apparently filled three boats, 
while the complainant only occupied one and fearing that they 
would be caught in a narrow khal they landed on the high land 
of Bima sankita to the south of the small Chipa khal, which is 
said to be only knee-deep. The accused party landed in the 
north-west of the same high .land and pursued the complainant’s 
party to the bank of this small khal. In the result three persons 
on the side of the complainant were killed outright and many 
others received • severe and dangerous wounds with spears, the 
accused party receiving nothing but slight punctured wounds 
on their fingers etc., which the learned Judge has held to be 
self-inflicted. 

The considerations which have been placed before us are 
that both parties went armed and prepared to fight and that 
their case should be treated under the fourth exception to sec- < 
tion 300, Indian Penal Code, and the conviction of the principal 
offenders should be under section 304. It is fqrther argued that, 
both the lands where grass was being cut by the complainant 
ant}, the land where the fight took place belonged to the accused’s 
partqf and that there is the question whether they exceeded the 
right of private defence. Then there, is the third question 
whethero the case of the three accused who were not held to be 
ringleaders, and whom the Judge says he would have treated., 
more leniently if he had the power to do so, can be differentiated 
from that of the others. 

Taking these.three points in order, we are clearly of opinion , 
that th^* case cannot be brought within the fourth exception 
to section 300, Indian Penal Code. That exception refers to 
an act committed without premeditation in a sudden fight in the-, 
ftegt of possession upon a sudden quarrel and without tht offender 
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having taken undue advantage or acted a cruel or unusual 
manner. Now in this case Had the accused attacked the com- 
plaiiiants’ party when they were actually cutting grass to wlych 
they laid* claim and a fight had*ensued, the case would have fallen 
within the exception, but,when they pursued them in three boats • 
for a long distance and then when they had them in their power 
they landed and attacked them with spears arftl killed three of 
them delibAately, we cannot find that the act T>f those persons 
who*ommitted homicide is less than niurdef. 

As regards any right of private defence we consider 
that no such question can possibly arise. Supposing it is not 
quite certain, that the high land does not belong.to the decree- 
holders in whose interest the accused were acting, there would b$ 
no right of private defence against persons who qierely took 
refuge there fiom other persons .who were trying to take their 
lives. We need not dwell upon this point. . 

As regards the third point we«uie of opinion that it is within 
our power to make the distinction which the learned Judge 
desired to make. It was laid down in the case of J tihiruddin v. 
Queen Embresi ( t), that “ in dealing with such cases, While on 
the one hand it is necessary’ for the protejtion.of the accused . 
that he should not, merely by reason of his association with 
o?iiers as members of an unlawful assembly, be held criminally 
liable for offences confmiwed by his association, which he himself 
neither intended nor knew to be likely t’o be committed, on the 
other hand it i»equally necessary for the protection of the peace k 
the members of an unlawful assembly should not lighfly be let off 
ifrom suffering the penalties foT offences for which, though com¬ 
mitted by others, the law has made them punishable Ijy reason 
of their association with the actual offender with one commop 
object. These two cases respectively emphasize the necessity of 
keeping these circumstance^ iiT view. Members of an qplawful 
assembly may have a community of object only up to a certain 
point, beyond which they may differ in their objects and the • 
knowledge possessed by each member of what is likely to be 
committed in prosecution of their common object will vary, not 
only.'Sccording to the information at his command, but alsp 
according to the extent to which he shades the community of 
object, and as a consequence of this the effect of. section 149 
may be different on different members of the same unlawful 
assembly.” - 
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We think that carrying ’out the learned Judge’s express 
intention, we may hold tl\at the use of spears by the members 
of the unlawful assembly can only saddle those three men who 
are said to have taken a proponent part in the occurrence 
with the inevitable intention of committing an offence under 
section 326, Indian Penal Code. Beyond this we cannot go. 
But we change the conviction on Saiyadulla, Kiamuddi and 
Asadulla to one under section 326 read with 1 49 and reduce 
their sentence to ten years’ rigorous imprisonment which will 
be under the provisions of section 59, Indian Penal Code, trans¬ 
muted to transportation for the same term. As regards Adil 
Mahomad, Faizulla, and Jabanulla, we agree with the Sessions 
Jud^ge that they were ringleaders in the occurrence and we see 
no rfcason to'interfere with the conviction and sentence in their 
case. With these modifications the appeal is dismissed. 
n. k. k. ’ Appeal dismissed. 

Several sentences modified. 
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CRIMINAL REVISION. 

..... . .. . . — r . 

Before Mr. Justice Brett and Mr. Justice Ryvcs. 

' ABDUL.RAUF Ml A and another. 

v. 

RAHAMUDDIL 

Criminal" Procedure Code (.1 rt V of ISOS), section Ho — Proceedings, adjourn* 
incut sine die— Legality. 

It is not legal lor a Magistrate to adjourn proceeding^ under section 145 of 
the Criminal Procedure Code sine die, pending settlement of the tract under 
Regulation VII of 1882. 

Proceedings under section 145 of the Criminal Procedure Cotie. 

Rule obtained by the 2nd. party. 

The material facts appear from the judgment. 

Babus Dasarathi Sanyal and Abani Bhusan Mukherjec. for 
the Pfetitioners. 

The following judgment was delivered by 

Brett J.— We have heard the learned vakii in support of 
this Rule and nobody appearing to oppose it, we think it must be 
made absolute. 

The order of the Magistrate dated the 3rd April 1907, 
postponing; the proceedings under section 145 of the Code of 
Criminal Procedure, sine die and at the same time retaining the 

• Criminal Rule No. 611 of 1908 against the order of A. 4. Laive Esq., 
Distriot Magistrate of Faridpur, dated the 22nd February 1908, confirming that 
of Moult ie Ahmad ulla, Deputy Magistrate, dated the 3rd April 1907. . 
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property covered by those proceedings undej^ attachment, is an Obwiuau 
order which he certainly had no jurisdiction to pass. *The . poa. 

reasonsViven in the order itself for passing i* are not in our ., . 

..... ... . . . Abdul Bauf Mil 

opinron teuabte. There is nothing whatever to show that the c. 

estate or area in which the l»nd in ‘dispute is situated is now . Ba hlllnu ddi - 

under settlement by the revenue authorities under the provisions Brett, J. 

of Regulation 7 of 1822, and even if it had been,* the Deputy 

Magistrate dots not appear to have followed the instructions 

contained in section 34 of that Regulation. ’We hold that the 

reasons given for postponing the proceedings under section 145 

of the Code of Criminal Proceedure sine die are bad in law. We 

therefore make the Rule absolute, set aside the cyder of the 

Magistrate and direct him to proceed under section 145 of ihe 

Code of Criminal Procedure and conclude the prpceetlings 

according to law, 

N. k. u. Rulc.madc absolute. 


Before Mr. fusticc Sharfuddin and Mr. Justice Cose. 

BHOM LAI. CHOWDHURY 
• v. 

MR. R. F. HOPCROFT anu.othuks.* • * 

Xofembtr, 0, 

European British subject — Criminal Procedure Code (Aft V of 169S). sections 107, ~ 

• 4P1—Magistrate who mag inquire. 

The cxpiession * inquire mttfor try any charge" ,111 section 44i) of jheCode 
of Criminal Procedure applies to proceedings under section 107 of the Code. 

The party against whom proceedings under seotion 107 of tho Code of 
Criminal Procedure are instituted, is in the position of an accused peison, 

^ Queen Empress, v. Mujmsoddi Lai (p ) referred to 

Application for Revision by Mr. Hopcroft. 

Proceeding under section 107 of the Criminal Procedure Code. 

The facts of the case and arguments appear sufficiently from ’ 
the judgment. • * 

Mr. Godfrey and Babif' Haraprasad ChaUcrjce fdt lilp 
Petitioner. 

The judgment of,the Court was as follows : 

This is a Rule on the District Mgaistrate of Muzafferpur to 
show cgpse why the case should not be transferred from the file of* 
the trying Magistrate to that of any other Magistrate competent * 
to try.the same on the ground that the trying Magistrate had no 

•Criminal Revision No. 1077 of 19)3 against the proceedings instituted 
under section 107, Criminal Procedure Code of Mr. Rowland' Chandra, Deputy . 

Magistrate of MosuSerpur, dated the 23 th August 1903. 

. (1) (1898) l.t. B. 21 AU. 107. 
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jurisdiction to inquire into the matter under section 443, 
C/iminai Procedure Code. 

Under section 4431 Criminal Procedure. Code, no Magistrate, 4 
' unless he is a Justice of the Peace, and (except in the case of a 
District Magistrate or Presidency Magistrate) unless he is a 
Magistrate of the first class and a European British subject, shall 
inquire intrfor try any charge against a European British subject. 

From tfee explanation submitted by the Magistrate, there is 
nothing to show that the petitioner is not a European British- 
born subject, and we are told that the matter was not at all 
disputed. The question is whether the expression “ inquire into 
or try any charge ” applies to proceedings under section 107 or 

qot. 

' The party against whom proceedings under section 107, 
Criminal Procedure Code, are instituted, is in the position of an 
accused party and when he is bound over to keep the peace, his 
liberty is, to a very great extent, qualified. In Queen Empress v. 
Mupasoddi Lai (l), it was held that a person against whom 
proceedings under chapter VIII of the Code of Criminal Proce¬ 
dure kre being taken, is an 11 accused person ” within the mean¬ 
ing of sect’on 437 of the Code. It appears from this case that 
the learned Judge who had tried it, followed Queen Empress v. 
Mona Puna (2), and Jhoja Singh v. Queen Empress (3). 

■ Jf, therefore, the petitioner is an accused person, his case 
certainly comes under section 443, Criminal Procedure Code, and, 
as a European British-born subject, he is entitled to claim that he 
should he tried by a Justice of the Peace or a District Magistrate 

or Presidency Magistrate, provided the Justice of the Peac&ds a 

Magistrate of the first class and a European British-born subject. 

In the above circumstances, we make the Rule absolute and 
difect that the District Magistrate do transfer the case to any 
Magistrate competent to try the petitioner. 

A T. - Rule made absolute. 

(1) (1898) I. L. a. 21 All. 107. ( 2 ) (1892) I. L. B. 16 Boot. 661. 

(8) (1896) I. L. B. 23 Calc. 493. 



